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The New Year. 

We are now entering upon the eleventh year of the Income Tax 
B^orts and when we look back over the period of ten years that has 
elapsed since the commencement of this journal — a period which will 
ever bo remembered for its unique importance in the development of 
Indian Income-tax law-— we feel a glow of happiness at the good work 
that has been done. Throughout this difiiouit period we have spared no 
pains to report accurately and promptly all the reportable decisions on 
Income-tax law. We have watched very closely the proceedings of the 
Legislatures and placed before our readers their true trend and effect. 
We have also been giving periodically a review of the progress of the 
law of income-tax with our notes and comments. Whenever we felt 
that the law was going astray we have boldly pointed it out and shown the 
correct path and there are numerous instances in which our criticisms 
have finally prevailed. We need hardly say that our greatest encourage- 
ment during all these years was the appreciation of our readers, for there 
is no reward which a real artist values so much os the sincere apprecia- 
tion of men of taste and culture. We resume our work wishing all our 
readers a happy new year. 

Repeal of die heome-tax (Amendment) Act of 1939. 

We have been receiving numerous enquiries as to the effect of the 
recent repeal of the Income-tax (Amendment) Act of 1939 by the 
Bepealing and Amending Act, XXV of 1942 : [vide 1942, 10 I.T.B. 
Statutes, p. 9). We also felt some surprise that the Legislature should 
have thought it necessary or expedient to repeal this important Act so 
soon. No doubt the impression under which the Legislature h.as now 
repealed the Amendment Act is that, as the amendments made by it 
have been incorporated in the Act of 1922 and have become part and 
parcel of the Act of 1922, the Amendment Act may be taken away from 
the statute book. The course adopted by the Legislature is unusual and 
unneessary and we fear that it may lead to unexpected complications. 

Bepealing and Amending Acts are now and then passed by the 
Legislature to remove from the statute book Acts that were of tem- 
porary duration and had become obsolete. Amendment Acts are also 
repealed when a consolidating Act in which the amendments have 
been incorporated is passed. But we rarely find Amendment Acts 
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which are to be ia effect repealed before passing a consolidating Act. If 
the view of the Legislatnre is correct an Amending Act may be piwseil 
to-day and may be repealed the next day or even the next honr or 
minute, beoanse the amendments take effect immediately on the passing 
of the Act and become part of the main Act. 

We shall not be surprised if the real effect of the repeal of the 
Amendment Act of 1939 is contested before the Courts, Init woxild 
advise the public to proceed on the basis that ail the axnendi cents 
effected by the Act of 1939 continue in force, in other wox’ds, as if the 
Amendment Act of 1939 has not been repealed at all. 

Assessment of Bar Conncils. 

Though the judgment of the Madras High Court in the matter of 
the Madras Bar Council (reported in this issue) is based on consent 
of parties and as such cannot be assailed, it raises some important 
questions of law relating to the assessment of professional bodies 
and institutions such as Bar Councils, Medical Councils, Nursing 
Councils, Engineer’s Societies, etc., and Commissioners of other Pro- 
vinces may be interested to know the correct legal position. The 
question that arises with regard to such bodies is whether their 
income is exempt from income-tax under Section 4 (3) (i) of the Indian 
Income-tax Act which relates to income derived from property held 
under trust for religious or charitable purposes. In order that income 
may be exempt under Section 4 (3) (i) the property from which it is 
derived must be held under trust or other legal obligation wholly for 
charitable purposes or if the property is so held in part only for such 
purposes, the income must be applied or finally set apart for application 
to such purposes. So far as income derived by such institutions in 
the shape of examination and enrolment fees is concerned it is not 
derived from any property held under any trust And such income is 
liable to tax. The difficulty is with regard to income from investments, 
and other property vested in the Bar Council. We have to consider 
first, whether such property is held under trust or any legal obligation 
for any purpose, secondly, whether that purpose is a charitable one 
and thirdly, if the property is held in part only for a cliaritable pur- 
pose, whether the income is applied or finally set apart for application 
thereto. 

(i) Whether the property of a Bar Council is held under any trust 
or legal obligation has to be decided from the Bar Councils Act, the 
Buies framed thereunder, or the Eesolutions of the Council. ,If there is 
nothing in any of these which creates a trust or other legal obligation 
to apply the income from investments or other properties for any 
particular purpose there esm be no trust or legal obligation. 



lyirtj 


NOTES AND C03XMKNTS 


3 


(ii) It has been settled by a series of decisions in the United 
Kingdom that the purpose of regulating and advancing the interests of 
professional bodies or institutions is not a charitable purpose ; and 
further, that if the main and dominant purpose is the advancement of 
the int erost of a prof ession the mere fact that incidentally it affords 
relief to the indigent members of that profession or advances the edu- 
cation of the members of that profession would not make the purpose 
oluiritablu. To borrow an expression well known in constitutional law 
we have to be guided by the ‘ pith and substance ’ of the matter. The 
mere fact that incidentally it advances education is immaterial. Taking 
for instance, a simple case, if 1 set apart the income from a particular 
property for tlie maintenance of my poor relations or the education of 
my grandsons, would this fact make the purpose cliaritable and exempt 
the income from tax ? The dominant purpose is not relief of the poor 
or advancement of education but the advancement of my relations or 
grandsons, though incidentally it may relieve their poverty or advance 
tlmir education. The more fact tliat certain funds are setapartfor edu- 
cation is not enough. We have to go further and ask, *for whose edu- 
cation?’ Unless the purpose is one of general public utility the mere fact 
that it advances education or relievos poverty, would not make the pur- 
pose charitable. The question then is, is benefit to a professional body, 
benefit to the general public. This question has been considered again 
and again by the English and Scotch Courts and the weight of autliority 
is clearly in favour of the view that a professional body or association 
is not part of the general public and a purpose beneficial to such body 
is not necessarily a purpose of general public utility. For a review of 
those cases reference may be made to A. N. Aiyar's Coimnmtary on the 
Indian Inoome-iaz Aot, Second Edition, pp. 272-275. 

(iii) The provision in Section 4 (3) (i) that if property is held in part 
only for such purposes the income applied or finally set apart for appli- 
cation tliereto is also exempt, does not, in our view; overrule this prin- 
ciple, but only means that if property is held in part for a dominant 
purpose which is charitable, income applied or finally set apart for that 
dominant charitable purpose is to be exempted. This provision does not 
contemplate, e^,, the separation of the amount set apart for education 
of a particular person or body of persons when this is only an incidental 
purpose, the main purpose being the general advancement or well being 
of that particular person or body. Property may be held in trust 
wholly for a charitable purpose or in part only for a charitable purpose, 
but in eitlier case the purpose for which it is held wholly or in part 
must be dominantly a charitable purpose. 

In our view the Appellate Tribunal has taken a correct view of 'the 
law applicable to such cases and but for the fact that the Msidras decision 
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is one based on consent, it may be diflScult to support it. Wo think 
income derived by a Bar Council from investments will not be exempt 
even if it is applied in fact for advancing the education ot memhi rs of 
the Bar or apprentiees-at-law. It is also clear that a mere starieineiu in 
Court that such income would hereafter be ap]iiiod for the eilucation of 
the members of the profession would not make any difference, for it is 
certainly not sufficient to create a trust or other legal obligation con- 
templated by Section 4 (3) (i). 

PARTIAL PARTITION OF HINDU UNDIVIDED FAMILY. 

SIE STJNDAB SINGH MAJITIIIA’S CASK. 

The High Courts of India had been holding the view from tlte 
year 1934 that It is not open to the members of a Hindu undiviihd 
family to enter into a partnership in respect of a portion of the joint, 
family property which they have partitioned amongst t;h<-m«olvfS tind 
we had been consistently criticising this view as unsound. Coiutuentiug 
on Biradlmal Lodha's Case [1934] (2 I.T.lt. 164) in which such ti 
proposition was first enunciated we said: “Though on ilio husis of ilie 
case the question was rightly answered in the negative the question sis 

put is not capable of a broad answer The real test (>ui to wheilier 

Section 2SA applies) is whether there was an intention to alter the 
status. If the idea of the members was to separate and destory their 
joint status the mere fact that some of the properties were loft out 
either intentionally or by mistake to be divided later on would nut 
render 25A inapplicable.” When the Lahore High Court decided in 
Simdar Singh Magithia's Case [1938] (6 I.T.li. 336) that unless there 
is a partition of all the family property Section 25A cannot bo aitplicd 
and the divided members cannot form themselves into a firm wo said 
vide [1938] {6 I.T.B. Notes & Comments p. 42) : “ We entirely fail to 
see any justification whatever for the Income-tax autliorities to ignore 
the l^al results of a partial partition which is permitted by the Hindu 
Law. Section 25A prescribes the procedure to be followed when tliere 
is a complete partition. But this does not mean that the Income-tax 
authorities are entitled to ignore the legal effect of a partition of a pro- 
perty owned by the family. The question that arises in such cases is 
similar to oases of alienation or gift made by the family — whether the 
income in question continues to be the income of the undivided family 
within Section 3 of the Act. Partial partition removes the property 
divided from the ownership of the undivided family and the income of 
the property divided ceases under law to be the income of that family 
within Section 8. The real owners of that income, namely, the firm 
alone can be assessed in respect of that income under Section S. It is 
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‘ enly when Hie members of a family claim that a general partition has 
taken place anti the widiDided family itself has ceased to exist that arty 
necessity arises to mvoke Section 25 A." 

We reiterated this view in 1939 in the First Edition of onr I«- 
eome-toiit Act (Vol. II, p. 499) and in the year 1942, in the Second 
Edition, p. 526. 

It must be a matter of much gratification to us and to onr readers 
that the view for which wo had been contending so long unsuccessfully 
in India has been emphatically laid down by the Judicial Committee in 
the appeal in Sir Sundar Smgh Majithia's Case [.1942] (10 1.T.B. 467). 
Sir Gieorge Eankin delivering the opinion of the Board says as follows ; 

The contention of the Commissioner is that for tlie purposes of 
the Income-tax Act members of an undivided family cannot enter into a 
partnership in respect of a portion of the joint property whicli they 
have partitioned among tlmmselves. But in their Lordships’ view 
Section 25A contains no warrant for any such prohibition. It has no 
reference at all to any ease in which the Hindu undivided family 
remains ifi existence at the time of assessment. No difficulty whatever 
in the assessment of a Hindu undivided family is caused — or was ever 
thought to be caused — by the fact that in one year it has certain assets 
and certain income therefrom and that in the next year it is found to 
have parted with one asset and to be no longer in receipt of the same 
income. The same assesses has a different income m each year that is 
all. It matters nothing whether the particular asset no longer posses- 
sed by the Hindu undivided family has become the separate property of 
the member or belongs to a stranger. Section 25A is directed to the 
difficulty whidi arose when an undivided family had received income in 
the year of account but was no longer in existence as such at the time 

of assessment The section has nothing to say about any Hindu 

undivided family which continues in existence never having been dis- 
rupted. Such a case is outside subsection (3) because it is not within 
the section at all. No sub-section is required to enable an undivided 
family which has never been broken up to be deemed to continue. 
But it need not have the same assets or tlie same income in each year 
and it can part witlx an item of its property to its individual members 
if it takes the proper steps.” 

It will be observed that the views and ideas expressed by the Privy 
Council agree exactly with what we had stated four years ago. This 
is another outstanding instance in which the Judicial Committee has 
proved its great usefulness as a Court of Appeal from Indian High 
Courts and set aside on erroneous practice which was being followed 
for a number of years in India. 
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NOTIHCATIONS. 

Income-tax Rules, 1922, R. 22A (Forms of Appeal to Appellate 
Tribnnal) — Amendments. 

Notifiecttion No, 68 dated the 12th December 1942. 

In exercise of tlie powers conferred by sub-section (1) of tiociiion 59 
of the Indian Income-tax Act, 1922 (XI of 1922), the Central P>oard of 
Bevenae directs that the following further amendments shall bo made 
in the Indian Income-tax Buies, 1922, the same having been [troviotisly 
published as required by sub-section (4) of the said section, namely : — 

In form B (T) appended to rule 22A of the said Buies — 

(a) Below the words and brackets 

» THE (INCOME-TAX) APPELLATE TEIBUNAL, LBLHl ” 
the following shall be inserted, namely : — 

“ In the matter of the assessment of {the name of the ”, and 

(b) for paragraph 4, the following paragraph and Note shall be 
substituted, namely : — 

“ 4. that in arriving at the finding of fact mentioned at No. 
in paragraph 3 above the Bench committed the following error of law, 
namely, (here state concisely the error of law) and but for this 
error of law the correct finding would have been (here state 

the finding which the Bench should have reached). 

Note , — ^If any oth&r finding of fact is attacked on the ground that 
the Bench in arriving at it committed an error of law, parsigraph 4 in 
that case should be numbered paragraph 4 (1) and each error of law 
stated in a separate sub-paragraph in the same form, as far as possible, 
as paragi'aph 4 (1).” 


Boards of Referees — Panel of Persons. 

Notification No, 64 dated the 14th November, 1942, 

In exercise of the powers conferred by rule 2 of the Excess Profits 
Tax (Boards of Beferees) Rules, 1940, the Central (iovorument is 
pleased to direct that the following further amendments siiall be made 
in the notification of the Government of India in tlie Pinauce Depart- 
ment (Central Revenues) No. l-Exoess Profits Tax, dated the 11th 
January 1941, namely : — 

In the Schedule annexed to the said notification, under thcJiewling 
“ Non-oflicials ”, after entry No. 27C, the following entries shall be 
inserted, namely : — 

27D. Mr. L. B. Gillies, Messrs. Peirce Leslie & Co., Ltd., Calicut. 

27E. Mr. W. Grant, M.L.A., Messrs. Aspinwall & Co. Ltd., Cochin. 

27E. Mr. B. Richards. Messrs. W.H. Brady Ss Co., Ltd., Broadway, 
Madras. 

. 27G. G. Sriram Babu Esquire, B.A., B.L., Honorary Secretary, 
Andhra Chamber of Commerce Ltd., 9, Armenian Street, G.T., Madras. 

'27H. Bao Bahadur B. S. Tripurantaka Mudaliar, c/o Malabar 
Chamber of Commerce. Calicut. , / ar 
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Notification No. 66 dated the 81st November 1948. 

In exercise of the powers conferred by Bnle 2 of the Excess Fro> 
fits Tax (Boards of Beferees) Bnles, 1940, the Central Government is 
pleased to direct that the following farther amendments shall be made 
in its notification No. l-Excess Profits Tax, dated the 11th January 
1941, namely ; — 

In tlie Schedule appended to the said notification, under the head- 
ing “ Judicial Officers” for entries Nos. 12 to 16, the following entries 
shall be substituted, namely : 

12. Mr. C. C. O. Alipi, Additional District and Sessions Judge, 
Coimbatore. 

13. Mir Amimldin Sahib Bahadur, District and Sessions Judge, 
Trichinopoly. 

14. P. Bainalingam, I.C.S., District and Sessions Judge, Salem. 

15. Mr. A. H. Panchapakesa Ayyar, LC.S., District and Sessions 
Judge, North Arcot, Vellore. 

15A. M. E. E. Mack, I.C.S., District and Sessions Judge, 
Bellary. 

15B. Mr. M. Shahabuddin, I.G.S., District and Sessions Judge, 
Chingleput. 

15C. Mr. P.M. Srinivasa Ayyangar, District and Sessions Judge, 
Bamnad. 


Notifeation No. 60 dated the 19th December 1948. 

In exercise of the powers conferred by Buie 2 of the Excess Pro- 
fits Tax (Boards of Beferees) Buies, 1940, the Central Government is 
pleased to direct that the following further amendment shall be made 
in its notification No. 1-Excess Profits Tax, dated the 11th January, 
1941, namely : — 

In the Schedule appended to the said notification, under the 
heading ” Judicial Oflicers ” for entry No. 12, the following entry shall 
be substituted, namely : — 

12. C. C. 0. Alipi Sahib Bahadur, District and Sessions Judge, 
South Kanara, Mangalore. 

Notification Applying Certain Enactments to British 
Balnchistan. 

Notification No. 800 N dated the 87th October 1948. 

In pursuance of sub-section (2) of Section 96 of the Government 
of India Act, 1936, the Governor-General in his discretion is pleased to 
direct that the Bepealing and Amending Act, 1942 (XXV of 1942), 
shall apply to British Baluchistan. 

Notification No. 100 JV dated the 8rd Deeemh&r 1948. 

In pursuance of sub-section (2) of Section 96 of the Government of 
India Act, 1986, the Governor-General in his discretion is pleased to 
direct that the Income-tax and Excess Profits Tax (Emergency) 
Ordinance, 1942 (Ordinance No. LX of 1942), shall apply to British 
Baluchistan, 
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Income-tax Establishments. 

Notification No. 66 dated the lilst Noreniber 194ii. 

In. pnrsnanoe of sub-section (4) of Section 6 of the Indian Incoiuc- 
tax Act, 1922 (XI of 1922), the Central Board of Bevenue directs that 
with effect from the 1st Noveiubtiv 1942, tlie following further ainoiid- 
ment shall be made in the Schedule apjiended to its notification No. 58 
Income-tax, dated the 16th July 1939, namely : — 

In the said Schedule under the sub-head “ I. — Madriwi — ” entry 
No. (13), against the Trichinopoly Bangs shall be omitted. 

Notification No. 67 dated the 28th Norember 1942. 

In pursuance of sub-section (6) of Section 5 of the Indian Income- 
tax Act, 1922 (XI of 1922), the Central Board of Bevenue empowers 
the Inspecting Assistant Commissioner, Delhi, and Ure Commissioner 
of Income-tax, Delhi, to perform all the functions of an Inspecting 
Assistant Commissioner, and Commissioner of Income-tax respoctivoly 
in respect of such incomes or classes of incomes and of such persons or 
classes of persons in the Hissar, Bohtak, Ambala and Simla income-tax 
circles as are likely to be assessed to Excess Profits Tax under the 
Excess Profits Tax Act, 1940 (XV of 1940). 

Notification No. 68 dated the 19th December 1942, 

In exercise of the powers conferred by sab-section (3) of Section 5 
of the Income-tax Act (XI of 1922), the Central Q-overnment is pleased 
to direct that the following amendment shall be made in the Finance 
Department (Central Bevenues) notification No. 3 Income-tax Esta- 
blishments, dated the 27tli January, 1940, namely : 

For the words and figures “ in the Provinces of Bombay, Hind and 
British Baluchistan with effect from the 1st September, 1939 ” the 
words, figures and brackets “ with effect from the Ist Hepteinber, 1939 
in the jurisdiction of the Commissioner of Income-tax (Central), 
Bombay *’ shall be substituted. 

Notification No. 69 dated the 19th December 1942, 

In pursuance of sub-section (4) of Section 5 of the Indian Income- 
tax Act, 1922 (XI of 1922), the Central Board of Bevenue directs thus 
with effect from the Ist January 1943, the following further amend- 
ment shall be made in the Schedule appended to its notification No. 58 
Income-tax, dated the 16th July 1939, namely : — 

In the said Schedule under the subhead “VI — Bihar and Oristea — “ 
for the ranges and income-tax circles specified thereunder the following 
ranges and income-tax circles respectively shall be substituted, namely: — 
“ Patna — (6) Puri Q-anjam-Koraput. 

(1) Patna. (7) Dhanbad. 

(2) Special Circle, Patna. (8) Santhal Parganas. 

(3) Shahabad-Palamau. Muzaffarpur — 

(4) Gaya. (1) Saran. 

Pnrulia — (2) Muzaffarpur. 

(1) Banchi-Manbhum Sardar. (3) Ghamparan. 

(2) Salaries Circle, Banchi. (4) Pnrnea. 

(3) Hazaribagb. (6) Darbhanga. 

(4) Singhbhum-Sambalpur. (6) Bhsgalpur. 

(6) CuttiEwk-Balasore. (7) Monghyr." 
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BUDGET FOR 1943-44. 

NEW TAXATION PROPOSALS. 

The Budget for 1943*44 introduced in the Central Assembly on 
February 27 by Sir Jeremy Baisman, Finance Member, disclosed a 
revenue deficit of Bs. 94.66 crores for the current year and a pros- 
pective deficit of Bs. 60.29 crores next year on the basis of existing 
taxation. The new taxation proposals, which are expected to yield 
Bs. 20.1 crores, are as follows : 

(1) A central surcharge on taxes .on income above Bs. 5,000 per 
annum which amounts uniformly to 66§ per cent, over the basic rates 
of Income-tax ; (2) Increase in Super-tax on slabs between Bs. 25,000 
and Bs. lakhs by uniform half an anna ; (3) Bise in Corporation Tax 
to two annas in the rupee ; (4) Indirect taxation includes excise on 
tobacco and vegetable products; Tobacco grown for personal con- 
sumption of grower or his household is exempted from excise duty ; 
(6) Further increases in postal and telephone rates. The Finance 
Member also announced that the balance of the deficit will be met by 
borrowing. 

The portion of the speech of the Finance Member relating to 
direct taxation is as follows : 

“ It remains for me finally to lay before the House the proposals 
of the Government for dealing with the revenue deficit of Bs. 60.29 
crores which, on the estimates I have presented, is anticipated in the 
forthcoming financial year. We have also in this context, to bear in 
mind that the current year will, it is estimated, close with a revenue 
deficit of Bs. 94.66 crores. By fat the larger part of these sums has, 
of course, to be met by borrowing, but it is proposed to raise Bs. 20 
crores or approximately one-third of the prospective deficit, by new 
taxation. Last year, we introduced into our system of direct taxation 
certain features which combined the methods of borrowing and taxa- 
ation. Whilst such experience as we have had justifies ihe retention 
of these features, it is not proposed to endeavour to extend their scope 
further this year. The reasons are not far to seek. 

“ The incomes which come within the orbit of our income-tax 
system are those of a comparatively small fraction of the population, a 
section in which, moreover, the habit of investment in public loans is 
generally speaking already well established. It is impossible to deal 
adequately with the problem of surplus purchasing power by methods 
which do not touch agricultural income at all and which are inapplic- 
able to that vast body of industrial employees, whose incomes fall below 
any taxable minimum which it is practicable to adopt. It is, therefore. 
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cleat that the national savings movement mast cast its net far more . 
widely and mast secure the co-operation of large elements in the 
country, who are not affected by direct taxation. Whilst action on 
these lines thus calls for unremitting attention and a constantly rene- 
wed endeavour, it will not affect our immediate proposals. 

“ To deal first with income-tax, there will be no change in regard 
to incomes up to Es. 6,000. On the next slab of incomes from He. 6,000 
to Es. 10,000, the central surcharge will be increased from nine pies to 
ten pies in the rapee, and on the slab from Es. 10,000 to Es. 15,000, it 
will be raised from fourteen to sixteen pies in the rupee, on the balance 
above Es. 15,000 the surcharge will be increased from fifteen to twenty 
pies in the rupee. The effect of these changes will be to impose a sur- 
charge amounting uniformly to 66§ per cent, over the basic rates of 
income-tax. At the same time, there will be an increase in the super- 
tax on the slabs of income between Es. 25,000 and Be. lakhs : here 
the surcharge will be raised uniformly by half an anna in the rupee. 
The resultant aggregate rate of super-tax, including surcharge, will 
thus run from two annas in the rupee on the lowest slab to ten and a 
half annas on the top slab. Corporation Tax will also be raised by 
half an anna, to a rate of two annas in the rupee. The Excess Profits 
Tax will be extended to cover the profits of a further period of one 
year, but the rate of 66| per cent will remain unchanged. The addi- 
tional revenue from these changes in direct taxation is estimated at 
Es. 7 crores in the coming year." 

INCOME TAX ESTABLISHMENTS. 

Notification No,. J-D dated the 0th February 1943. 

In exercise of the powers conferred by sub-section (6) of Section 5 
of the Indian Income-tax Act, 1922 (XI of 1922), the Central Board of 
Eevenne directs that the following further amendments shall be made, 
in its notification No. 19 Income-tax, dated the Ist April 1939, 
namely : — 

In the Schedule annexed to the said notification — 

(i) for the entries in columns 4 and 6 against Serial Nos. 42 
and 48, the following entries, respectively, shall be substituted, 
namely : — 

“ Inspecting Assistant Commissioner of Income-tax, Amritsar *' Commissioner of 
division ” Income-tax, Pun- 

jab and N. W. F. 
Provinces." 

(ii) for the entries in columns 4 and 6 against Serial No. 44, the 
following entries, respectively, shall be substituted, namely : — 

*' Inspecting Assistant Commissioner of Income-tax, Delhi." " Commissimer of 

Incoiue.tax, Delhi 
Province." 

(iii) for the entry in column 6 against Serial No. 49, the follow- 
ing entry shall he substituted, namely: — 

“ Commissioner of Income-tax, Pnnjab andN.W.P. Provinces." 

(iv) for the entries in column 6 against Serial Nos. 51 and 51-A, 
the following entries respectively, shall he substituted, namely ; — 
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“ Appellate Assistant Commissioner of Income-tax, Rawalpindi 
Range.’* 

“ Appellate Assistant Commissioner of Income-tax, Lahore 
Range.’’ 

[The amendments at (i), (ii) and (iii) above shall take effect from 
the afternoon of the 21st September 1942, and the amendment at (iv) 
above, from the 1st December 1942.] 

Notification No. 3-D dated the 6th February 1948. 

In exercise of the powers conferred by sub-section (6) of Section 5 
of the Indian Income-tax Act, 1922 (XI of 1922), as applied to the 
Hyderabad Administered Areas, the Central Board of Revenue directs 
that, with effect from the afternoon of the 2l8t September 1942, the 
following amendments shall be made in its notification Ko. 2-D-In> 
come-tax, dated the 2nd March 1940, namely : — 

In the Schedule annexed to the said notification, against Serial 
No. 6— 

(i) in the entry in column 4, the word " Division ” shall be 
omitted ; 

(ii) for the entry in column 6, the following entry shall be sub- 
stituted, namely : — 

“ Commissioner of Income-tax, Delhi Province.” 

Notification No. 3 dated the 38rd January 1943. 

In pursuance of sub-section (4) of Section 5 of the Indian Income- 
tax Act, 1922 (XI of 1922), the Central Board of Revenue directs that, 
with effect from the Ist February 1943, the following further amend- 
ment shall be made in the Schedule appended to its Notification No. 68- 
Income-tax, dated the 15th July 1939, namely : — 

In the said Schedule under the sub-head “ IV — United Frovincee 
and Central Provinces and Berar — ” for the Ranges “ Lucknow ”, 
“ Agra ” and “ Benares ” and the Income-tax circles specified against 
them, the following Ranges and Income-tax circles shall be substituted, 
namely ; — 

(4) Aligarh. 

(5) Meerut. 

(6) Military Circle, Meerut. 

(7) Saharanpur. 

(8) Dehra Dun. 

(9) Moradabad. 

Cawnpore — 

(1) Cawnpore. 

(2) Special Income-tax cum, Ex- 
cess Profits Tax Circle, 
Cawnpore. 

(3) Allahabad. 

(4) Central Circle, Allahabad. 


Lucknow — 

(1) Lucknow. 

(2) Benares. 

(8) Azamgarh. 

(4) Gorakhpur. 
(6) Fyzabad. 

(6) Gonda. 

(7) Sitapur. 

(8) Bareilly. 

Agra — 

(1) Agra. 

(2) Jhansi. 

(3) Farrukhabad, 
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EXCESS PROFITS TAX ESTABUSHMENTS. 

Notifioation No. 1 dated the !i3rd January Jl)48. 

In exercise of the powers conferred by sub-section (3) of Section 3 
af the Excess Profits Tax Act, 1940 (XV of 1940), the (’intral l^oanl 
of Eevenne hereby directs that, with effect from ihe 1st Fehrmiry, 1943, 
the following further amendment shall be made in its Notification 
No. 33-0. A.-Exce88 Profits Tax Establishments, dated the 14th 
September, 1940, namely : — 

In the Schedule appended to the said notification, for item 3, the 
following item shall be substituted, namely : — 

“ 3. The person performing, for the time being, ') 3. All cases in 
the functions of Appellate Assistant Com- 1- the United 
missioner of Income-tax, Cawnpore. j Provinces.” 


EXCESS PROnTS TAX RULES, 1 940- AMENDMENT TO. 

Notification No. 1 dated the 80ih February 1048. 

In exercise of the powers conferred by Section 27 of the Mxt'.uss 
Profits Tax Act, 1940 (XV of 1940), the Central Hoard of Ilevenuc 
directs that the following further amendment shall be made in the 
Excess Profits Tax Buies, 1940, the same having been {previously i>ul)- 
lished as required by sub-section (3) of the said section, namely : — 

To the said Buies, the following rale shall be added, namely : — 

“ 20. Investment holding Companies. — ^In the case of a business 
consisting wholly or mainly in the holding of investments — 

(а) the income from investments to be included in the (protitsof 
the business under the provisions of Buie 4 of Schedule 1 to the Act 
shall be com[)ated exclusive — 

(i) of ail income received by way of dividends of distribution 
of profits from a oom{)any carrying on a business to the whole of which 
the section of the Act imposing excess profits tax applies ; and 

(ii) of the due proportion of all income received by way of 
dividends or distribution of profits from a company carrying on a busi- 
ness to part only of which the section of the Act imposing excess i>ro(itB 
tax applies; 

(б) the investments to be excluded from the capital employed 
in the business under Buie 3 of Schedule II to the Act shall include— 

(i) all shares in a company carrying on a business to the whole 
of which the section of the Act imposing excess profits tax applies; .md 

(ii) the due proportion of all shares in a company carrying on 

a business to part only of which the section of the Act imposing excess 
profits tax applies.” ® 


Notification Applying Income-tax Proceedings Validity 
Ordinance, 1943, to Britisli Balnchistan. 

Notification No. 19 W dated the 10th February. 1943. 

In pursuMce of sub-section (2) of Section 96 of the Government 
of India Act, 1936, the Governor-General in his discretion is pleased to 
dmect that the Income-tax Proceedings Validity Ordinance, 1943, 
(Ordinance No, IV of 1948) shall apply to British Baluchistan, 
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NOTES AND COMMENTS. 

Assessment of Hindu Undivided Families After Partition : Sec. 25 A. 

EabiiIbb Gasbs. 

An important question affecting the assessment of Hindu undivid- 
ed families was set at rest by the Privy Council in Sir Sunder Singh 
Majithia’s ease [1942] (10 I.T.B. 457) in accordance with the views 
which we had expressed. We are much gratified to find that another 
question of every day importance affecting Hindu undivided families 
upon which there is much conflict of opinion in India is also taking a 
turn in the right direction. When the Full Bench of the Lahore High 
Court decided in Sher Singh Nathuram's case [1934] (2 1.T.B. 479) that 
in order to satisfy the provisions of Section 25A of the Income-tax Act 
and to entitle the members of a Hindu joint family to be assessed as 
separate units, a division in status with ascertainment of their shares 
was sufficient, we expressed our agreement with the earlier decision 
of Addison & Sale, JJ., to the contrary in Saligram BamlaVs ease and 
our disagreement with the Full Bench decision in the following terms. 

OuB Comments in [1934] (2 I.T.B. pp. 76-77). 

The grounds on which the Full Bench have based their opinion 
are : first, that Section 25A itself * recognises co-ownership and does 
not hold that a Hindu joint family must split into its individual com- 
ponents before it can be said that the family has partitioned' its 
property within the meaning of the section.’ But this is certainly not 
inconsistent with a further provision that if the co-owners want to be 
assessed as separate units, there must be a partition between them of 
their property in definite portions. It is equally difficult to follow the 
second ground, namely, that the property owned by a family may be a 
trading business and that nothing more could be done to such business 
except to ascertain the shares. We doubt, further, whether their 
Lordships are right in taking the word ‘ portion ' as identical in mean- 
ing with ‘ share.’ We use the word ‘portion’ to denote a physical 
tangible part of a thing and the word ‘ share ’ to denote an abstract 
fractional share, e.g., we say * a portion of the land was washed away ’ 
or a * portion of a bouse is to let.’ We do not use ‘ share ’ in such 
oases, The word ‘ partition ’ itself in its ordinary sense means division 
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of the property between co-owners and not mere conversion of co- 
parcenary into a co-ownership. When we direct out attention to the 
wording of Section 25 A and to the exact significance of the words ' parti- 
tioned,’ * definite ’ and ’ portions,’ we have to say with Addison and 
Sale, JJ., that it is impossible to construe the words ‘ property has been 

partitioned in definite portions’ in Section ‘25A as referring to 

anything other than a partition by metes and bounds, that is, a division 
of the joint family property into specific portions and not merely into 
abstract fractional shares. To make the point clearer, if two co- 
sharers A and B decide to separate, and merely say that each is entitled 
to a half share in the abstract in the common property, we cannot say 
there has been a partition of their property in definite portions. But 
if they say that the eastern half of the property belongs to A and the 
western half to B, at that items X, Y and Z are allotted to A, and P, Q 
and B to B, though the marking out of the items and delivery of posses- 
sion may take place later on, there is a partition of the property in 
definite portions. And this, we think, is what is required for tliu pur- 
poses of Section 2SA.” 

Bbcbni Bombay Casb. 

The Bombay High Court has now in an elaborate judgment con- 
sidered this question in Qordhandas T. Mangaldas v. Commixsioner <>/ 
Income-tax, Bombay (reported infra at p. 183). They have also dis- 
sented from the Iiahore Full Bench Case and agreed with the opinion 
of Addison & Sale, JJ. From a perusal of the judgment of the 
Bombay High Court it will be seen that our comments on the Lahore 
Full Bench case were quite justified. 

A WoBB 07 Caution. 

Before leaving this topic, however, we wish to observe that it is not 
correct to lay down broadly that a ‘ physical division ’ or a ' division by 
metes and bounds ’ is necessary to satisfy Section 25A. We should not 
erase the words ‘ partitioned in definite portions * which have been 
advisedly used by the Legislature and paste over them the words ‘parti- 
tioned by metes and bounds ’ or ‘ divided physically,’ because it is clear 
that it may be possible in several cases ' to define the portions ’ without 
a partition by metes and bonnds or physical division, that is, without 
any change or mark in the physical condition of the properties. The 
illustration pointed out in the last portion of out comment cited above 
makes this point clear. The exact position is this : (i) severance of 
status even if accompanied by ascertainment of shares is not enough, (ii) 
a division into definite portions is necessary, (iii) but a physical division 
or partition by metes and bonnds involving any tangible alteration or 
mark in the physical condition of the properties is unnecessary. 
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EXCESS PROFITS TAX AND WAR DAMAGE. 

A qaestioQ of considerable importance to excess profits tax payers 
was raised in the United Kingdom (House of Commons) when an 
honourable member brought up a new clause* to the Finance Bill, 
1942, which dealt with war damage in relation to excess profits tax. 
Sir Kingsley Wood (The Chancellor of the Exchequer) explained the 
law and practice in relation to the incidence of excess profits tax where 
business assets have been destroyed or lost owing to enemy action and 
assured the House that he would consider the whole matter once again, 
and then the clause was by leave, withdrawn. 

The speech of Sir Kingsley Wood which is printed at page 970 of 
the Parliamentary Debates, Fifth Series, Volume 880, runs as follows: 

“ The honourable Member for the Attercliffe Division (Mr. Wilson) 
has raised a matter of considerable importance to a number of people. 
It will be appreciated that 1 could not insert a clause of this kind in 
the Bill. If any alterations were to be made, they would have to be of 
a specific character. However, the new clause does give me an oppor* 
tnnity of stating the law and practices concerning this matter, on which 
there is, I think, a certain amount of misapprehension. I should like 
to explain, in the first place, the existing practice in relation to the 
incidence of Excess Profits Tax in cases where business assets have 
been destroyed or lost owing to enemy action. My right honourable 
Friend, the Member for East Edinburgh (Mr. Pethick-Lawrenoe) will 
recollect that the Excess Profits Tax takes as its measure of charge 
the excess of current profit over the profit earned in the pre-war 
years. Where the pre-war profit was abnormally low, the datum line 
is fixed by reference to the capital employed in the business in the pre- 
war years, and generally comes out at 6 per cent, of the amount of that 
capital. 

The first principle of the tax is the principle of comparison of 
like with like. It is only in so far as the capital employed in a busi- 
ness is the same today as it was in the pre-war years that it would be 
reasonable to measure the Excess Profits Tax by comparing the pre- 
sent profits with per-war profits, or with the percentage of pre-war 
capital. Where a business has expanded by reason of additional capital 
being employed in it, the pre-war standard is increased by 8 per cent. 

* The caiuse introduced in the Finance Bill, 1942, and which was subsequently with- 
drawn runs as follows : — 

** Notwithstanding anything in the enactments relating to excess profits tax the Com- 
missioners may make regulations to provide that where any trade or business suffers a loss 
of capital through enemy action the amount of excess profits tax payable shall be adjusted 
to ensure that the person carrying on the trade or business shall ndt be in a worse financial 
position than he would have been had there been no such loss.’* 
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on the increase of capital, and, similarly, where capital is no longor 
employed in a business, it is necessary to adjust the pre-war standard ; 
accordingly the law provides that, where there is a fall in capital em- 
ployed, a deduction of the standard profits is to be made on an amount 
representing 6 per cent, of the fall in the capital. That is the general 
position for the treatment of an increase or a decrease in capital em- 
ployed in a business and the provisions are to be found in the Finance 
(No. 2) Act, 1939, which first imposed the Excess Profits Tax, 

Now I should like to refer to the particular case to which my hon. 
Friend has called attention to-day — that is the loss of capital due to 
enemy action. 1 must emphasise that we are concerned to-day only 
with the incidence of the Excess Profits Tax in such a case, and that 
compensation for loss suffered owing to enemy action is a different 
matter with which at this moment we are not expressly concerned. 
Where capital represented by trading assets has been destroyed by 
enemy action or has been temporarily lost owing to seizure by enemy 
action, the capital so destroyed or so lost is no longer employed in 
the business, and the provisions of the law relating to a deduction of 
capital employed in the business are, therefore, applicable in ail these 
cases. Take, for example, a shipping company with a fleet of 12 ships 
of which 6 have been lost owing to enemy action. In computing the 
excess profits for the six ships remaining in service, it would not be 
reasonable to take the pre-war standard representing the standard of 
profit of running 12 ships ; accordingly that standard has to be reduced 
to 6 per cent, of the value of the six ships which have been sunk. The 
loss suffered in respect of the sunk ships is a question of compensation 
which is covered by the insurance monies, and I may observe that any 
interest earned or accruing on such monies is outside the scope of the 
Excess Profits Tax. 

Take the case which has been put today. Take a concern which 
has two factories, one of which has been completely destroyed. The 
standard for the measurement of the excess profits for the remaining 
factory cannot be taken to be the standard applicable to the two 
factories, and an abatement has to be made in respect of the loss of 
capital represented by the destroyed factory. But, in applying its 
provisions one has to bear in mind the principle of comparing like 
with like, to which I have already referred, and in practice, the appli- 
cation of this principle is directed to ensuring that the pre-war standard 
is only reduced where it is clear that the loss of capital has resulted 
in a corresponding fall in productive or profit-earning capacity. No 
regard is paid, th^efore, to partial damage to trading assets, such 
as the damage to a wing of a ftbctory, or partial damage to trading 
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premises which still continne to he used for the purposes of trade. In 
general, where it is shown that the business has been carried on with- 
out any material impairment of its productive or profit-earning capa- 
city, no deduction from the standard would be made in respect, of any 
capital which may have been lost or destroyed. 

A good example of this kind is to be found in the cotton industry. 
In that industry ail the looms are not fully employed, and in certain 
cases a good neighbours arrangement exists under which the owner of 
a mill which may be destroyed by enemy action can take over the un- 
used looms in another mill and carry on his normal production. The 
revenue authorities have agreed with the cotton industry that in such 
cases the standard of the concern whose mill was destroyed will not be 
reduced by reason of the destruction of the mill A further example, 
which may be of general interest, is the case where the premises of a 
trading concern engaged in the distributive trade whose shops or stores 
in the centre of our blitzed cities may have been destroyed. Where 
such a concern takes over other premises and carries on its business 
so that the profit-earning capacity remains substantially unchanged, 
no reduction will be made for capital lost, which would have the effect, 
taking into account such rent as may be paid for the new premises, 
of increasing the measure of the liability to excess profits tax. That 
sets out the practice, and, of course, a statement of this kind requires 
careful consideration by those who desire to read and examine it. On 
the whole, I think that it represents a fair application of the principles 
of the law. 

The clause which stands in the name of my hon. Friend the Mem- 
ber for Atterciiffe does not deal with a question that has sometimes 
been raised, and has again been put to me by my hon. Friend the 
Member for South Kensington (Sir W. Davison). I would say in 
reply to him that, if a trader has a stock of whisky worth, say, 
45100,000 and the stock is destroyed, he receives under the Government’s 
insurance scheme 45100,000; and is treated for taxation purposes in the 
same way as if he had sold the whisky across the counter for £100,000. 
The profit arising on the sale is taxed, and so is the profit arising on 
the payment for whisky stock which has been destroyed. The fact 
that a trader has to find finance for acquiring new stocks does not 
affect the liability to taxation, whether new stocks are rendered neces- 
sary by ordinary sales or by compulsory sales which is the resultant 
effect of the destruction. 

Sir W. Davison ; The trader would not wish to sell £100,000 
worth of whisky. He could not replace it. Everyone who is in the 
habit of buying whisky knows that you can only buy one bottle when 
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before yoa might have been accustomed to buy a <lo»cn. It moans 
that the business is ruined. I stated in my speech that it means ruin* 
ing the business and putting it out of action, because a trader cannot 
in present circumstances replace the stuff which has been destroyed. 
His business is, therefore, closed down. It is not the same thing to say 
that he could have sold £100,000 worth of whisky on the market and 
that he has received £100,000 from the War Damage Commission and, 
therefore, he ought to be very well pleased, because he is getting a 
quick sale. 

Sir K. Wood : I will examine that case again. It has only just 
been dealt with. As a matter of fact, it is not dealt with so far as this 
clause is concerned, and I hope that my hon. Friend will, in the cir- 
cumstances, be satisfied with the explanation 1 have given. 

Mr. Wilson : Therl is the case where premises are temporarily 
destroyed and for a long period no business is carried on. 

Sir K. Wood : That will be another matter, I agree. 

Mr. Wilson : Will it be looked into ? 

Sir E. Wood : Certainly. 

Sir W. Davison : Will my right hon. Friend look into the whole 
question and see what can be done ? 

Sir E. Wood ; I think I have given a very fair statement of the 
position generally. I will examine the whole matter.” 

The question was again raised in the House on August 4, 1942, 
when the Chancellor of Exchequer expressed his inability to alter the 
law. The question and Sir Eingsley Wood’s answer thereto arc 
printed below. 

Sir W. Davison asked the Chancellor of the Exchequer whether 
he has now been able to look into the case, to which his attention has 
been drawn, where the Inland Bevenue has been treating payments by 
the War Damage Commisson in respect of stock destroyed by enemy 
action as a constructive sale, the profits of which are liable to Excess 
Profits Tax, notwithstanding the fact that the whole of such payments 
are required for the replacement of the stock destroyed ; and what 
action it is proposed to take to deal with cases of this kind ? 

Sir E. Wood: I have carefully considered the case t6 which my 
hon. Friend refers, and I regret I cannot see my way to propose any 
alteration of the law under which payments received in compensation 
for destroyed trading stocks, in common with insurance payments or 
payments that may be made for compulsory acquisition of trading 
stocks, fall to be included as trading receiptsifor the purpose of com- 
putation of trading profit. 
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Sir W. Davisoa : Does not my right bon. Friend realise that the 
Treasury's interpretation of the law, in treating n payment by the War 
Damage Commission as a constructive sale, means the ruin of many 
old established businesses ? That was never intended to be the result 
of the Excess Prodts Tax and, when the matter was discussed on 9th 
June, all parties, including the late Financial Secretary to the Trea* 
Bury, urged that this inequity should not continue ? 

Sir E. Wood : I could not assent to all that my hon. Friend has said* 
He has given me one case in which I regret that there are certain cir> 
cumstances which make for a degree of hardship, but 1 do not think I 
could propose an alteration in the law. 

Sir W. Davison : That is only an example of many other cases, 
and, even if there is only one case, why should one man be unjustly 
treated ? 

INCOME TAX ESTABLISHMENTS. 

Notification 0. No. 60-0, 1. (J) I.T.I48 dated the 6th March 1948. 

Under sub-section (4) of Section 6 of the Indian Income-tax Act, 
1922 (XI of 1922), the Central Board of Kevenue directs, in super- 
session of its Orders 0. No. 50-Gl. (10)-LT./42, dated theil4th August 
1942 and C. N. 50-Gl. (28)-I.T./42, dated the 13th November 1942, 
that for such period as an Additional Appellate Assistant Commissioner 
of Income-tax is appointed to the Nagpur Bange, the distribution 
and allocation of work to be performed between the Additional Appel- 
late Assistant Commissioner of Income-tax and Appellate Assistant 
Commissioner of Income-tax of that Bange shall be as follows, 
namely;— 

The Additional Appellate Assistant Commissioner of Income-tax 
shall have his headquarters at Nagpur and perform his functions in 
respect of all persons and income assessed to income-tax or super-tax 
in the income-tax circles specified below : — 

(1) Central Salary Circle, Nagpur, (2) Jnbbulpore circle, (3) Saugor 
circle, (4) Khandwa circle, (5) Chhindwara circle, (6) Baipur circle, (7) 
Akola circle, and (8) Wardha circle. 

The Appellate Assistant Commissioner of Income-tax shall per- 
form his functions in respect of all persons and incomes assessed to 
income-tax or super-tax in the remaining income-tax circles in the 
Nagpur Bange: 

Provided that the Appellate Assistant Commissioner of Income- 
tax, shall also, and the Additional Appellate Assistant Commissioner 
of Income-tax, shall not, perform his functions in respect of such 
persons or inooma assessed to ipcome-tax or super-tax in the eight 
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income-tax circles allocated to the Additional Appellate Assisliint Com- 
missioner of Income-tax and in respect of which Mr. K. t'. Avashia 
exercised the powers of In8[)ectiag Assistant Commissioner of Income- 
tax, Central Provinces and Berar. 

On the Additional Appellate Assistant Commissioner of Income- 
tax for the Nagpur Bange ceasing to perform his functions, the Appel- 
late Assistant Commissioner of Income-tax for that Kange shall per- 
form his functions in respect of all persons and incomes assessed to 
income-tax or super-tax in the income-tax circles in the Nagpur Kange. 

2. This order shall take effect from 15th March 1943. 

INCREASE IN INCOME TAX AND EXCESS PROFITS TAX. 

The following passages in the recent Budget speech of the Finance 
Member give an idea of the increase in income-tax and excess protits 
tax and the total revenue derived from these taxes : — 

1942- 43 : Collections of Income-tax and Corporation Tax have con- 
tinued to increase. Beceipts on account of ordinary Income-tax includ- 
ing central surcharge are expected to yield Bs, 7 crores more than our 
Budget estimates. With increasing experience gained in the adminis- 
tration of the Excess Profits Tax Act, the work of assessment has 
steadily progressed and our total collections under this head, including 
advance payments, are expected to reach Bs. 26 crores, that is Bs. 7 
crores more than the Budget estimate. The provincial share of the 
divisible pool of Income-tax will now be approximately Bs. 10*55 
crores as against Bs. 8*37 crores originally provided for in the budget. 

1943- 44 : As regards Corporation tax and other taxes on income, in- 
cluding Excess Profits Tax, we have, after taking into account the trend 
of our recent collections and making allowance for the assessments yet 
to be made, raised our estimate of the total yield from these taxes by 
Bs. 17 crores. Of a total of Bs. 95 crores estimated under these two 
heads of revenue, Excess Profits Tax alone is expected to yield Bs. 40 
crores. The divisible pool of Income-tax has been taken as Bs. 33*19 
crores and the share available to Provinces will be even better than in 
the current year, touching the record figure of Bs. 12*10 crores. 
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NOTES AND COMMENTS. 

Payment to Employee for Not Competing After Termination of Service. 

We would iuvite the attentiou of directors of compauies to the 
important decision of the House of Lords in Beak v. Bobson (to be 
reported shortly). Covenants not to compete with the employer after 
termination of service are very common in contracts of service and 
failure to observe the principle laid down by the House of Lords in this 
case may lead to the payment of tax on receipts which are not really 
taxable. The facts of the case were as follows : — 

The assessee entered into an agreement with a company whereby 
he was to be employed for a term of live years as director and manager 
at a salary therein stated. The agreement contained clauses under 
which in the event of the assessee determining the agreement by notice, 
as he was entitled under one of its clauses to do, or committing a breach 
of it which led to a determination, he covenanted for a stated period, 
not to be engaged or interested in the business of a coal exporter 
within a radius of 50 miles of Newcastle-upon-Tyne without the 
consent of the company. In consideration of his entering into that 
covenant the assessee was paid a sum of £ 7,000. The question was 
whether this sum was assessable to income-tax as remuneration from 
the office of director and manager. 

The House of Lords unanimously held, affirming the Court of 
Appeal, that the amount was not so taxable. The Lord Chancellor, 
fully agreeing with the judgment of Lord Greene, M. B., observed as 
follows : — In the agreement before us, the obligations flowing from 
the contract of service and the remuneration to be received by the 
respondent in respect of that service are entirely separate from the 
restrictive covenant and the consideration which is given for it. The 
sum of £ 7,000 is not paid for anything done in performing the services 
in respect of which Bobson is chargeable under Schedule E. The 
consideration which he has to give under the covenant is to be given 
not during the period of the employment but after its termination. 
He is giving to the company for a sum of £ 7,000 the benefit of a 
covenant which will only come into effect when the service is con- 
cluded. I agree with the Court of Appeal in the view that to treat 
this £ 7,000 as a profit arising from the respondent’s office is to ignore 
the real nature of the transaction. It is quite true that, if he had not- 
entered into the agreement to serve as a director and manager, he 
would not have received £ 7,000. But that is not the same thing as 
N— 4 
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saying that the 7,000 is profit from his office of director so as to 
attract tax under Schedule E.” 

Bestrictive covenants are commonly found in lUimagcrial agree- 
ments without there being any consideration aejiaratoly allocated lo 
them. In such cases, the Attorney-General asked, whether the decision 
has not the effect of apportioning the remuneration received under the 
agreement between the profit from office and the price paid to secure 
the covenant. The Lord Chancellor did not express any opinion on this 
aspect of the case. Their Lordships had however no doubt that if the 
covenant is severable from the other terms of the contract and if the 
consideration in respect of the obligations under the covenant is sepa- 
rate, then the consideration paid in respect of the covenant cannot bo 
said to be remuneration for the service and cannot therefore be taxed. 

Directors of companies would be well advised in remembering this 
decision in drafting service agreements. It is not very difficult to sever 
the consideration for the restrictive covenant from the main 
consideration or remuneration for service. 

Discontinnance of Bnsiuess Assessed Under the Act of 1918. 

It was held by the Bombay High Court in P. E. PoUon, In re 
(1942, 10 l.T.B. 52) that the word ‘ discontinued ’ in Section 25 (f^) of the 
Income-tax Act as amended in 1939 covers a discontinuance either 
by cessation or by disposal and that therefore an asscssee who assigned 
his business taxed under the 1918 Act on the let of January 1939 to a 
limited company was entitled to the benefit of Section 25 (8) in the 
assessment year 1939-40. In commenting upon this decision in the 
Company Oases we wrote as follows (1942) (12 Comp. Cas. Notes and 
Comments 11) : — 

“ It is true that hardship will be caused to the asseesee if he is not 
given relief and it is just and equitable that he should be given relief. 
But that is no iustification for changing the meaning of a word which 
has a long established meaning. The interpretation put upon the 
word “ discontinued ” by the learned Judges is not only contrary to the 
ordinary meaning of the word but is also not warranted by the 
section. Section 25 (8) speaks of discontinuance of business, profession 
or vocation and not of discontinuance of business, profession or 
vocation by the assessee. It is not proper to read the word " disconti* 
nued ” as relating to the assessee. If the section contains the words 
“ by the assessee ” after the word “ discontinued,” then the view of the 
learned Judges would have been quite correct. In our opinion dies- 
eontinuanee mentioned in the section is a total or absolute cessation 
of the business and not a discontinuance in the sense of its ceasing to 
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be carried on by a proprietor who passes it on to another who conti> 
nnes it. Moreover, if discontinuance includes a transfer, then where is 
the necessity for Section 25 (4) All cases coming under Section 25 (4) 
would then come under Section 25 (3} and Section 25 (4) becomes 
redundant. The word “ discontinued ” has acquired a meaning which 
has not been challenged in any Court of law for a number of years and 
consequently if the legislature intended to change its meaning they 
would have certainly introduced a provision in the Act when it was 
amended in 1939 to the effect that “ discontinued ” also covers a discon- 
tinuance by disposal. Though the interpretation given to ‘ discontinu- 
ance ’ in the judgment of the Bombay High Court prevents an injustice 
in a particular set of circumstances, we fear this interpretation is too 
wide and may lead to unexpected complications." 

It is a matter of much gratification to us that in the recent case of 
Meyyappa ChetUar v. Commissioner of Income-tax ^ Madras (reported 
infra), the Madras High Court has dissented from the decision of the 
Bombay High Court and endorsed our view. The Judges hold without 
hesitation that the word ' discontinued ’ in Section 25 (3) means cessa- 
tion and does not cover cases of succession and therefore where a Hindu 
undivided family carrying on business which was taxed under the 1918 
Act becomes disrupted and the members continue the business there- 
after as partners the provisions of Section 25 (3) do not apply. 

‘ Appointment ' of Income-tax Authorities. 

The decision of the Bombay High Court in Gobindram Seksaria, 
In re, (1943, 11 1.T.R. 104)' that there is no valid * appointment’ as an 
Income-tax Ofideer where an Assistant Income-tax Ofiicer is appointed 
‘ to perform the functions of an Income-tax Officer ' has led to the 
passing of the Income-tax Proceedings Validity Ordinance, 1943. 
'While the principle of the decision applies to the appointment of all 
Income-tax authorities including Commissioners and Assistant Com- 
missioners, the Ordinance applies only to the appointment of Assistant 
Income-tax Officers to perform the functions of Income-tax Officers. 
Occasions are sure to arise when it may be necessary to appoint 
Income-tax Officers to perform the functions of Assistant Commis- 
sioners and to appoint Assistant Commissioners to perform the duties 
of Commissioners. Though we wholly disagree with the view of the 
Bombay High Court on this point — in particular, with the observation 
of the Chief Justice that an assessee is entitled to say that he can 
only be assessed by somebody who is on the relevant date in the grade 
of Income-tax Officer and that he cannot be assessed by somebody who 
is not in that grade but is merely appointed to perform the functions 
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of an officer of that grade — we think, now that there is this decision 
before ns, that a comprehensive provision applicable to the appoint* 
ment of Income-tax Officers, Assistant Commissioners, and Commis- 
sioners is necessary. The addition of a small paragraph in Section 5 
of the Income-tax Act or of the words ‘ or to perform the functions of ’ 
in clauses (5), (6D), and (7) of Section 2 would prevent unexpected 
complications in assessment and the necessity of passing Ordinances 
for such small matters. 

THE INDIAN INCOME-TAX (AMENDMENT) BILL, 1943. 

A Bill further to amend the Indian Income-tax Act, 19il2, 

Whereas it is expedient further to amend the Indian Income-tax 
Act, 1922 (XI of 1922), for the purpose hereinafter appearing ; 

It is hereby enacted as follows : — 

J. Short title and commencement. — (1) This Act may be called 
the Indian Income-tax (Amendment) Act, 1943. 

(2) It shall come into force at once. 

2. Amendment of Section 80 (1), Act XI of 1922. — In sub-section 

(1) of Section 30 of the Indian Income-tax Act, 1922 (XI of 1922), 
after the words and comma “ or denying hie liability to be assessed 
under this Act,” the following shall be inserted : — 

or denying his liability to make or to have made a deduction 
under Section 18.” 

8. Amendment of Section 80 (2),ActXIof 1922, — In sub-section 

(2) of Section 30 of the Indian Income-tax Act, 1922 (XI of 1922), after 
the words “ thirty days ” the following shall be inserted ; — 

” of an intimation from an Income-tax Officer that a person should 
deduct or should have deducted tax under any of the provisions of 
Section 18, or.” 

4, Amendment of Section 81, Act XI of 1922, — In sub-section (3) 
of Section 31, after sub-clause (g) the following shall be inserted ; — 

” or, in the case of an appeal from an intimation from an Income- 
tax Officer that a person should deduct or should have deducted tax 
under any of the provisions of Section 18, 

(A) confirm, cancel or vary such intimation.” 

STATEMENT OF OBJECTS AND SEASONS. 

The Indian Income-tax Act deems a person who fails to deduct 
tax in accordance with the provisions of Section 18 to be an assessee in 
default with the consequences that he becomes liable to make the pay- 
ment of tax and may be subjected to a penalty. The Act gives him no 
right of appeal where he disputes his liability to make a deduction. 
Income-tax Officers who consider that a deduction should be made or 
should have been made, so intimate with the threat of penalty. The 
Act contains no machinery by which a person who receives such an 
intimation and who has been advised or considers he is not liable to 
deduct tax can have the dispute adjudicated upon. It is therefore 
necessary to provide such machinery by giving any such person a right 
of appeal. ■ 
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EXCESS PROFITS TAX ORDINANCE 1943.* 

Obdinanob No. XYI of 1943. 

An Ordinance 

to make certain provisions in connection with the tax on excess profits. 

Whereas an emergency has arisen which renders it necessary to 
make certain provisions in connection with the tax on excess profits ; 

Now, therefore, in exercise of the powers conferred by Section 72 
of the Government of India Act, as set ont in the Ninth Schednle to 
the Government of India Act, 1935 (26 Geo. 6, c. 2), the Governor* 
General is pleased to make and promnlgate the following Ordinance : — 

1, Short title, extent and coinmencement. — (I) This Ordinance may 
be called the Excess Profits Tax Ordinance, 1943. 

(2) It extends to the whole of British India. 

(3) It shall come into force at once. 

2. Deposits in connection with payments of excess profits tax . — 
(I) When excesss profits tax charged tinder tlie provisions of the Excess 
Profits Tax Act, 1940 (XV of 1940), in respect of any chargeable ac- 
counting period ending after the 81st day of December, 1942, becomes 
payable under that Act after assessment made under Section 14 of that 
Act, the person liable to pay such excess profits tax shall deposit 
with the Central Government, before such date as may be specified in a 
notice in this behalf in such form as may be prescribed by rules made 
under sub-section (5) issued to him by the Exceai? Profits Tax Ofiicer, 
a further sum equal to one-fifth of the amount of the said excess profits 
tax ; and the provisions of Section 10 of the Indian Finance Act, 1942 
(ill of 1942), shall, save in so far as they are inconsistent with this 
section, apply in respect of such deposits as they apply in respect 
of the voluntary deposits for which provision is made in the said 

Section 10. , t a- 

(3) The provisions of sub-section (1) of Section 10 of the Indian 
Finance Act, 1942 (XII of 1942), in so far as they enable the making 
of voluntary deposits, shall cease to have effect except in relation to 
excess profits tax charged in respect of a chargeable accounting period 
pjnHing on the 3lBt day of December, 1942, or earlier. 

(8) Any further sum such as is referred to in sub-section (1) 
deposited in accordance with that sub-section shall be repaid by the 
Central Government within twelve months of the date of termination 
of the present hostilities or within twenty-four months of the date on 
which the deposit was made, whichever is later. 

» Published in the Gssette of India Extraordinary dated May 17, 1943. 

K_< 
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(^} The proTisiouB of law applicable to the payment and re- 
covery of excess profits lax contained'-in Sections 45 and 46 [except 
sub-sections (1) and (lA) thereof] of the Indian Income-tax Act, 1922 
(XI of 1922), as applied by Section 21 of ihv Excess Profits Tax Act, 
1940 (XV of 1940), shall apply to the payment and recovery of the de- 
posits regnired by sab-section (1) of this section as if the notice referred 
to in sub-section (1) of this section were a notice of^clemand under Sec- 
tion 29 of the Indian Income-tax Act, 1922 (XI of 1922), and as if a 
default in making payment of. such deposit were a default in making 
payment of excess profits tax. 

(5) The power to make rules for carrying out the purposes of 
Section 10 of the Indian Finance Act, 1942 (XII of 1942), conferred by 
sub-section (3) of that section shall include a power to make rules for 
carrying out the purposes of this section. 

3. Insertion of new Section 14A in Act XV of 1940. — After Sec- 
tion 14 of the Excess Profits Tax Act, 1940 (XV of 1940), the following 
section shall be inserted : — 

“ 14 A. Power to make provisional assessments . — (I) The Excess 
Profits Tax Officer, before proceeding to make an assessment (in this 
section referred to as the regular assessment) under Section 14, may, 
at any time after the expiry of the period specified in the notice issued 
under sub-section (1) of Section 13 as that within which the return 
therein referred to is to be furnished, and whether the return has or 
has not been furnished, proceed to make in summary manner a pro- 
visional assessment of the amount by which the profits of the charge- 
able accounting period exceed the standard profits, and the amount of 
excess profits tax payable thereon. 

{8) Before making such provisional assessment the Excess Pro- 
fits Tax Officer shall give notice in the prescribed form to the person 
on whom assessment is to be made of his intention to do so, and shall 
with the notice forward a statement of the amount of the proposed 
assessment, and the said persons shall be entitled to deliver to the 
Excess Profits Tax Officer at any time within fourteen days of receipt 
of the said notice a statement of his objections, if any, to the amount 
of the proposed assessment. 

(3) On expiry of one month from the date of service of the notice 
referred to in sub-section (2), or earlier if the assessee agrees to the 
proposed assessment, the Excess Profits Tax Officer may, after tubin g 
into account the objections, if any, made under sub-section (2), make a 
provisional assessment, and shall furnish a copy of the order of assess- 
ment to the assesses : 

Provided that assent to the amount of the assessment, or failure to 
make objection to it, shall in no way prejudice the assessee in relation 
to the regular assessment. 

(4) In making any such provisional assessment the Elxcess 
Profits Tax Officer shall make allowances for any deficiencies of pro- 
fits for previous chargeable accounting periods which are under the 
provisions of Section 7 to be set off against the excess profits of the 
chargeable accounting period in respect of which the assessment is 
being made : 
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l’i*ovi(lc<l that where snch (Icficioncics of profits have not been 
determined under sub-section (J) of Section 14 the Excess Profits Tax 
Officer shall estimate the amount thereof to the best of his judgment. 

(5) There shall be no right of appeal against a provisional assess- 
ment made under this section, and it shall, until a regular assessment 
is made in duo course under Section 14, determine the amount of ex- 
cess profits tax duo from the assessee. 

(0) If, when a regular tissessmcnt is made in due course under 
Section 14, the amount of excess profits tax payable thereunder is found 
to exceed that determined as payable by the provisional assessment, it 
shall be reduced by the amount determined as payable by the pro- 
visional assessment. 

(7) If, when a regular assessment is made in due course under 
Section 14, the amount of excess profits tax payable thereunder is found 
to be less than that determined as payable by the provisional assess- 
ment, any excess of tax paid as a result of the provisional assessment 
shall be refunded to the assessee together with interest at 5 per cent, 
per annum calculated from the date of payment of such excess tax to 
the date of the order of refund, both days inclusive.” 

4. Ame9idmeni of rule IS, Schedule 1, Act XT' of 1940, — ^In the 
First Schedule to the Excess Profits Tax Act, 1940 (XY of 1940), to 
rule 12 the following sub-rule shall be added, namely : — 

“ (3) In relation to chargeable accounting periods ending after the 
31st day of December, 1942, the Central Government may make rules 
for determining the extent to which deductions shall be allowed in 
respect of bonuses or commissions paid.” 

5. Amendment of rule 8, Schedule II, Act XV of 1940. — In the 
Second Schedule to the Excess Profits Tax Act, 1940 (XY of 1940), 
rule 3 shall be renumbered as sub-rule (1) of rule 3 and — 

(a) in the rule as so re-numbered after the words “any moneys” 
the words “ or as regards any chargeable accounting period ending 
after the 31st day of December, 1942, any trading stock or stock of 
raw materials ” shall be inserted ; 

(b) the following shall be added as sub-rule (2), namely ; — 

“ (2) The Central Government may make rules defining for the 
purposes of this rule the principles to be followed, in leaving out of 
account trading stock and stocks of raw materials.” 

DEFENCE OF INDIA RULES— R. 94-A (CONTROL OF CAPITAL ISSUES). 

Notification No. 6-1). G. {97)148 dated the 17th May 1948. 

In exercise of the powers conferred by Section 2 of the Defence 
of India Act, 1939, the Central Government i;-. pleased to direct that 
the following further amendment shall be made in the Defence of 
India Rules, namely : — 

After Rule 94 of tlie said Rules, the following Rule shall be in- 
serted, namely ; — 

‘'94-A. Control of capital issues.— (1) For the purposes of this Rule — 
{a) securities shall include shares, stocks, bonds; debentures 
and debenture stocks, issued bv or for the benefit of a comnanv : 



28 


IMCOMU TAX BliPOBTS [VoL. XI 

(b) a perBon shall be deemed to make an issne of capital who 
iasnes any seonrities whether in cash or otherwise. 

(2) Subject to such exemptions as may be granted by order of the 
Central Q-overnment, no company, whether incorporated in British India 
or not, shall, except with the consent of the Central Government — 

(a) make an issue of capital in British India ; 

lb) make in British India any public offer of securities for sale ; 

(c) renew or postpone the date of maturity or repayment of any 
security maturing for payment in British India. 

(3) Subject to such exemptions as may be granted by order of the 
Central Government no company incorporated in British India shall, 
except with the consent of the Central Government make an issue of 
capital anywhere. 

(4) Subject to such exemptions as may be granted by order of the 
Central Government, no person shall issne in British India any pro* 
spectus or other document offering for subscription' or publicly offering 
for sale any security which does not include a statement that the con- 
sent of the Central Government has been obtained to the issue or offer 
of the securities. 

(6) No person shall subscribe for any securities issued by a Com- 
pany in respect of any issue of capital made in British India or else- 
where unless such issue has been made with the consent of the Central 
Government. 

(6) If any person contravenes the provisions of this rule he shall 
be punishable with imprisonment for a term which may extend to five 
years or with fine or with both.” 

EXCESS PROFITS TAX RULES, 1940-DRAFT AMENDMENTS. 

Notification No. 2 dated the 22nd May 1948. 

The following draft of a further amendment to the Excess Profits 
Tax Buies, 1940, which the Central Board of Bevenue proposes to 
make in exercise of the powers conferred by Section 27 of the Excess 
Profits Tax Act, 1940 (XV of 1940), is published for the information of 
all parties likely to be affected thereby, and notice is hereby given that 
the draft will be taken into consideration on or after the 2nd June 
1948. 

Any objection or suggestion which may be received from any 
person in respect of the said draft before the date specified will be 
taken into consideration by the Board. 

To rule 20 of the said' Buies the following proviso shall be added, 
namely 

** Provided that, if, in relation to any chargeable accounting period, 
a company to which this rule applies gives notice to the Excess Profits 
Tax OfiScer, within the time allowed under Section 13 of the Act, for 
the furnishing of a return in respect of such chargeable accounting 
period, that the provisions of this Buie shall not be applied to it, its 
profits and average capital in relation to such chargeable accounting 
period shall be computed as if this Buie had not been made.” 
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Notification No. 3 dated the 2iind May 1943. 

The following drafi; of certain farther amendments to the Excess 
Profits Tax Bales, 1940, which the Central Board of Bevenne proposes 
to make in exercise of the powers conferred by Section 27 of the Excess 
Profits Tax Act, 1940 (XV of 1940), is published for the information of 
persons likely to be affected thereby and notice is hereby given that 
the draft will be taken into consideration on or after the 2nd Jane 
1943. 

Any objection or suggestion which may be received from any 
person in respect of the said draft before the date specified will be 
considered by the Board. 

I. In the said Bales — 

After Bale 6 the following rule shall be inserted, namely : — 

“ 6A. Notice under sub-section (2) of Section 14A of the Act shall 
be in form E. P. 8-1 and the order of assessment and notice of demand 
in respect of professional assessments made under sub-section (3) of the 
said section shall be in form E. P. 4-7.” 

II. In the Schedule annexed to the said Buies : — 

(1) After Form E. P. 1 the following form shall be inserted 
namely : — 

FOBM E. P. 3-1. 

Excess Pboeixs Tax. 


To 


Notice under stib~seotion (2) of Section 14A of the ExtHess 
Profits Tat Act, 1940 (XV of 1940). 

Excess Profits Tax Office 

Dated the 194 . 


Whereas a notice under sab-section (1) of Section IS of the 
Excess Profits Tax Act, 1940 (XV of 1940), in respect of the chargeable 

accounting period commencing 19... and ending 19.... 

has been served on you on 19.... 

I hereby give you notice of .my intention to make a provisional assess- 
ment in accordance with the provisions of sub- section (8) of Section 14A 
of the said Act as follows : — 

If you object to the amount of such proposed provisional assess- 
ment you should, within fourteen days of receipt of this notice, deliver 
to me a statement of your objections thereto. 

Signed 

Excess Profits Tax Officer. 

(2) After Form E. P. 4 the following form shall be inserted 
namelv : — 
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FOEM B. P. 4-7. 

Ezoess Pbofits Taz.; 

ASSESSMENT OEDEE AND NOTICE OF DEMAND IN 
EESPECT OF PEO VISIONAL ASSESSMENTS MADE 
UNDBE SUB-SEOTION (8) OF SECTION 14A OF THE 
EXCESS PEOFITS TAX ACT, 1940 (XV OF 1940). 


1. Take notice that, following the issue on the 

19 , of notice under the sub-section (2) of Section 14A of the 
Ezoess Profits Taz Act, 1940 (XV of 1940), of my intention to make a 
provisional assessment in respect of your estimated liability to Ezoess 
Profits Taz for the chargeable accounting period commencing 19 
and ending 19 , 1,* having 

taken into account your statement of objection thereto dated 

19 , have determined 

provisionally the ezeess profits of such period to be the sum of 
Bs. and that the Ezeess Profits Taz payable in respect 

thereof is — 

Es. 


for the period commencing 

19 

and ending 

19 Es. 

and for the period commencing 

19 

and ending 

19 Es. 


Total 


@50%- 
@ * 


2. You are required to pay the amount on or before 

t Treasury Ofl&cer _ 

Sp1>Treasury Officer 

^ Branch of Imperial Bank of India 
Reserve Bank <k India, 
when you will be granted a receipt. 

8. If you do not pay the amount on or before 

. 19 , you will be liable to a penalty 

under Section 46 (1) of the Indian Income-tax Act, 1922, as applied to 
Excess Profits Tax by Section 21 of the Excess Profits Tax Act, 1940 

^^'0^ maybe as great as the amount of the Ezoess 
Profits Taz hereby assessed. 


* Delete inappropriate words. 
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INCOME-TAX ESTABLISHMENTS. 

Notification No. 4 dated the 17th April 1943. 

In esercise of the powers conferred by sab-section (6) of Section 
5 of the Indian Income-tax Act, 1922 (XI of 1922), the Central Board 
of Bevenne directs that the following farther amendment shall be made 
in its notification No. 19-Income-tax, dated the Ist April 1989, 
namely : — 

In the said notification, after the preamble, the following proviso 
shall be inserted, namely : — 

“ Provided that nothing herein contained shall apply to cases or 
classes of cases assigned to a Commissioner of Income-tax appointed 
under sub-section (2) of Section 5 of the Indian Income-tax Act, 1922.” 

Notification No.B-B dated the 17th April 1948, 

In exercise of the powers conferred by sub-section (6) of Section 
5 of the Indian Income-tax Act, 1922 (XI of 1922), the Central Board 
of Bevenne directs that the following further amendment shall be 
made in its notification No. 19 Income-tax, dated the 1st April 1989, 
namely : — 


In the Schedule 

annexed to the said notification after 

Serial 

No. 61-A, the following entry shall be inserted, namely: — 


51-B Employees of 

Income-tax 

Inspecting 

Appellate 

do. 

the Govern- 

Ohicer, 

Assistant 

Assistant 


ment of 

Simla. 

Commis- 

Commis- 


Burma 


sioner of 

sioner, 




Income-tax, 

Delhi 




Amritsar 

Range. 




Division. 



Notification No. 6 dated 

the 1st May 

1948. 



In pursuance of sub-section (4) of Sections of the Indian Income- 
tax Act, 1922 (XI of 1922), the Central Board of Bevenne directs that 
with effect from the Ist November 1942, the following further amend- 
ment shall be made in the Schedule appended to its Notification No. 68 
Income-tax dated the 15th July 1939, namely : — 

In the said Schedule, under the sub-head “ I — Madras — ” entry 
No. (9) against the Trichinopoly Bange shall be omitted. 

Notification No. 6 dated the 1st May 1948. 

In pursuance of sub-section (4) of Section 5 of the Indian Income- 
tax Act, 1922 (XI of 1922), the Central Board of Bevenne directs that 
the following farther amendment shall be made in its notification, 
No. 58-I.T. dated the 16th July 1989, namely ; — 

In the Schedule annexed to the said notification under the sub- 
head “ IJ. — Bombay, Sind, British Baluchistan and Ajmer-Merwara" 
for entry No. (1) against “ Bombay * A ’ the following entry shall be 
substituted, namely : — 

" (1) All Sections of the Income-tax Department, (Central) 
Bombay." 
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Notification No, 6'D dated the 15th May 1943. 

In exercise of the powers conferred by sub-section (6) of Sec- 
tion 6 of the Indian Income-tax Act, 1922 (XI of 1922), the Central 
Board of Eevenue directs that the following further amendment shall 
be made in its notification No. 19-Income-tax dated the Ist April 1939, 
namely : — 

In the Schedule annexed to the said notification, for Serial No. 38 
the following shall be substituted, namely : — 

** 38 Employees of Income-tax Inspecting Appellate Assist- Commissioner 

the Oudh Officer, Go- Assistant ant Commis- of Income-tax, 

and Tirhut rakbpur. Commissioner sioner of In- United Provin- 

Railway. of Income- come-tax, ces and Cen- 
tex, Eastern Lncknow tral Provinces 

Range, Cawn- Range, Luck- and Rerar.'* 
pore. now. 

Notification No. 7~D dated the 28nd May 1943. 

In exercise of the powers conferred by sub-section (6) of Section 5 
of the Indian Income-tax Act, 1922 (XI of 1922), the Central Board of 
Revenue directs that the following further amendiuenta shall be mtwle 
in its notification No. 19-lncome-tax, dated the 1st April 1939, 
namely : — 

In the Schedule annexed to the said notification — 

(i) for the entry in column 6 against Serial Nos. 42 to 51-B, the 
following entry shall be substituted namely : — 

" Commissioner of Income-tax, Punjab, N.W.F. and Delhi Pro- 
vinces.” 

(ii) for the entry in column 4 against Serial No. 52, the following 
entry shall be substituted, namely : — 

“ Inspecting Assistant Commissioner of Income-tax, Southern 
Bange, Bihar and Orissa.” 

Notification No. 8-D dated the 82nd May 1948.. 

In exercise of the powers conferred by sub-section (6) of Sec- 
tion 5 of the Indian Income-tax Act, 1922 (XI of 1922), as applied to 
the Hyderabad Administered Areas, the Central Board of Kevennc 
directs that the following further amendment shall be made in its 
Notification No. 2-D. — ^Income-tax, dated the 2nd March 1940, 
namely : — 

In the Schedule annexed to the said notification, for the entry in 
column 6 against Serial No. 6, the following entry shall be substituted, 
namely : — 

“ Commissioner of Income-tax, Punjab, N. W. F. and Delhi Pro- 
vinces.” 

Notificatian ^plying Indian Finance Act, 1943, to Br. Balnchittan. 

Notification No, 68-F dated the 81et April 1943. 

In pursuance of sub-section (2) of Section 95 of the Government 
of India Act, 1935, the Governor-General in his discretion is pleased 
to direct that the Indian Finance Act, 1943 (YIII of 1943), shall apply 
to British Baluchistan. 
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DEFENCE OF INDIA RULES— RULE 94A. 

Press Note. — A Press Note has been issued to remove certain 
doubts and misconceptions shown to exist by a month’s experience of 
the working of the control of capital issues imposed by the Defence of 
India Rule 94A. The purport of the press note is as follows : — 

* Company — The term ** Company ” is not qualified in any way in 
the Rule, which accordingly applies to issues of capital etc., made by 
any company, whether registered before or after the Rule came into 
effect (May 17, 1943) and whether public or private. 

^ Issue of capital ^ — The term ** issue of capital ” used in the Rule 
refers to the completion of all processes by which the subscriber or 
lender comes into final possession of his security. In the case of 
shares, this process generally speaking is not completed until allotment 
is made and communicated to the subscriber : the making of an allot- 
ment or the issue of an allotment letter on or after May 17, 1943, 
therefore, requires the consent of Government. An exception is pro- 
vided by the case of shares subscribed in the memorandum of associa- 
tion ; it has been established by judicial decisions that the issue of such 
shares is completed with the registration of the memorandum. 

Exemption to prevent delay in registration of compame8.-*In order 
not to delay dealings with the Registrars of Companies, the Govern- 
ment of India are now promulgating a general order exempting from 
the requirement of their consent the issue of shares for a considera- 
tion not exceeding Rs. 1,000 in all to the subscribers to a memoran- 
dum of association. 

Procedure. — Specimen questionnaires are under active preparation, 
hut applications will still have to be in the form of letters addressed to 
the Examiner of Capital Issues, Finance Department, Government of 
India, New Delhi. Meanwhile such letters must give particulars of the 
shares, debentures or other securities which the company proposes to 
issue or offer for sale, together with a statement of the objects which 
the company or its promoters have in view in respect of the particular 
issue or offer and of the amounts out of the capital or loan sought to 
be raised which it is proposed to devote to different headings of expen- 
diture. The statement of objects should be much more precise than 
the very wide field usually covered by a memorandum of association. 
EXCESS PROFITS TAX (POST-WAR REFUNDS) RULES, 1942- 

AMENDMENTS. 

Notification No* 0 dated the 12th June 1942, 

In exercise of the powers conferred by sub-section (3) of Sec- 
tion 10 of the Indian Finance Act, 1942 (XII of 1942), and Section 2 of 
the Excess Profits Tax Ordinance, 1943 (No. XVI of 1943), the Central 
Government is pleased to direct that the following further amend- 
N-6 
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ments shall be made in the Excess Profits Tax (Post-war Refunds) 
Rules, 1943, namely : — 

In the said Rules — 

(1) in rule 3, after clause (iv) the following: clause shall ho in- 
serted, namely : — 

“ (v) ‘Chargeable accounting period’ means chargcahlo ac- 
counting period as defined in sub-section (6) of Section 3 of tho Act.” 

(2) in rule 3, after the letters and figures “ E. P, 4-1 ” the letters 
and figures, “ E. P. 4-lA ” shall be inserted. 

(3) in rule 4 — (i) in the first paragraph, after the letters and 
figures “ E, P, 4-1 ” the words, letters and figures “ in the caso of 
chargeable accounting period ending not lator than the 31st day of 
December 1942, and in form E. P. 4-1 A in the caso of a chargeable 
accounting period ending after that date,” shall bo inserted ; 

(ii) in the second paragraph, after the words “ permit tod there- 
by ” the words and figures “ or, in the caso of a chargeahle accounting 
period ending after the 31st day of December 1942, the amount rociuirod 
thereby ”, shall be inserted. 

(4) in rule 6, after the 'words “ that may be the words “ or 
is required to be ’’shall he inserted. 


Form E. P. 4-1 A. 

EXCESS PROFITS TAX. 

N’fyftce inuJer 8ectio7i 2 of the Excf*ss Profits To.k Ordinanau 
read 'mih Secfioii 10 of the Finaticc Act, 1042. 

To 


The amount of Excess Profits Tax payable by you at the rate of 
66^ per cent, in respect of tho chargeable accounting period commonc- 

194 and ending 194 having 

been determined to be the sum of Rs. as specified in the accom- 

panying Notice of Demand given under Rule 5 of the Excess Profits 
Tax Rules and the date upon which such amount of Excess Profits 
Tax is made payable being the day of 194 ; 

Take Notice that you are required under the provisions of 
Section 2 of the Excess Profits Tax Ordinance, 1943. road with 
Section 10 of the Finance Act, 1942, to deposit with tho 

* Treasury Officer 

S ub-Tr easury Officer ' 

Agent, Imperial Bank of India 

G ove rnor, Re se rve Ba n k of India 

on or before the day of 

194 , the sum of Rs. * , 

•when you will be granted a receipt, A Chalan is onclosod for tho 
purpose. 


Excess Profits Tax Officer, 
^ ^ Address. 

Dated 194 . 

XT. Department Notification No. 4 Excess Profits Tax* dated 

the 5th June 1943 is hereby cancelled. 

* Delete words that are inappropriate. ' ' 
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EXCESS PROFITS TAX RULES, 1940-AMENDMENTS. 

Notification No^ 5 elatad the 1:3th June 1943* 

In exercise of the powers conferred by Section 27 of the Excess 
Profits Tax Act, 1940 (XV of 1940), the Central Board of Revenue 
directs that the following further amondmoiits shall be made in the 
Excess Profits Tax Rules, 1940, the same having been previously 
published as required by sub-section (3) of the said section, namely : 

1. After rule 6 of the said Rules, the following rule shall be 
inserted, namely : — 

“ 6A. Notice under sub-section (2) of Section 14A of the Act shall 
be in form E. P. 3-1 and the order of assessment and notice of demand 
in respect of provisional assessments made under sub-section (3) of the 
said section shall be in form E. P. 4-7 

2. In the Forms sot out in the Schedule annexed to the said 
Rules — 

(1) after Form E. P. 1, the following Form shall be inserted, 
namely : — 

Form E, P. 3-1. 

EXCESS PROFITS TAX. 

Notice under mb-Hectioii (..0 of Section 14 A of the Excess Profits 
Tax Act, t940 (XV of Vj40). 

Excess Profits Tax Office. 

Dated the 194 . 

To 

Whereas a notice under sub-section (1) of Section 13 of the Excess 
Profits Tax Act, 1940 (XV of 1940), in respect of the chargeable 
accounting period commencing 19 and ending 

19 has been served on you on 19 i 

I hereby give you notice of my intention to make a provisional assess- 
ment in accordance with the provisions of sub-section (3) of Sec- 
tion 14 A of the said Act as follows : — 

If you object to the amount of such proposed provisional assess- 
ment you should, within fourteen days of receipt of this notice, deliver 
to me a statement of your objections thereto 

Signed. 

Excess Profits Tax Officer.” 

(2) after Form E. P. 4, the following Form shall be inserted, 
namely 

Form E. P. 4-7. 

EXCESS PROFITS TAX. 

Assessment Order and notice of demand in respect of provisional 
assessments made under sub^seciion (S) of Section 14A of the Excess 
Profits Tax Act, 1940 (XV of 1940). 

To 

1. Take notice that, following the issue on the 19 of 

enVi-oor»Hrk-n ^9.^ nf Rciptlnn 14 A of the ExCSSS ProfitS XaX 
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Act, 1940 (XV of 1940) of my intention to make a provisional assess- 
ment in respect of your estimated liability to FIxcess Profits Tax tor 
the chargeable accounting period commencing 19 and 

ending 19 having taken into account your 

statement of objections thereto dated 19 , have determined 

provisionally the excess profits of such period t(» be tiie sum of 
Rs. and that the Excess Profits Tax payable in resi^ct tiieroof is — 

Us. 


for the period commencing 
and ending 19 

and for the period ooxumencing 
and ending ^9 

You are required to pay 


19 

Rs. 

19 

U». — 

Total 

the amount on or before 

^ Trea s ury Otlici r 

Suh«TreasSury c/tticor 
19 to liraiiiih of Impf’rial Rank 

of In'ti-a 

Ruaervo Bunk ut Iisdia 


at when you will l)e granted a receipt. 

3. If you do not pay the amount on or before 19 » 

you will be liable to a penalty under Section 46 (1) of the Indian In- 
come-tax Act, 1922, as applied to ISxcess Profits Tax by Section 21 
the Excess Profits Tax Act, 1940 (XY of 1940) which may be as great 
as the amount of the Excess Profits Tax hereby assessed. 

Excess Profits I'ax Oflioer. 

Address. 


Dated 

* 


19 

Delete iiiappropritcte worde. 


INCOME TAX ESTABUSHMENTS. 

Notificalion No. s/‘D dated the lath June lU t J. 

In exercise of the powers conferred by sub-section (6) of Section r> 
of the Indian Income-tax Act, 1922, (XI of 1922), the Central Board of 
Revenue directs that the following further amendment shall l>e made 
in its notification No. 19-Income-tax, dated the Isb April, 1939, 
namely : — 

In the Schedule annexed to the said notification, after Serial 
No. 26, the following entry shall be inserted, namely 

Employees of the Bata Sho«* do do do do** 

Company Limited atationed 
any where in Biitiah India. 


Notification Applying Excess Profits Tax Ordinance, 1943. 
to British Baluchistan. 

Notification No, W, dated the S7th ilny I'M '• 

.> In pursuance of sub-section (3) of section 95 of the Government of 
India Act, 1935. the Governor General in his discretion is pleased to 
direct that the Excess Profits Tax Ordinance, 1943 (Ordinance No. XVI 
of 1943), shall apply to British Baluchistan. 
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DEFENCE OF INDIA RULES. R. 94A-AMENDMENTS. 

Notification No. 6-J)C {S7)li8 dated the 28rd June 1948. 

In exercise of the powers conferred by Section 2 of the Defence of 
India Act, 1939 (XXXY of 1939), the Central Government is pleased to 
direct that the following further amendments shall be made in the 
Defence of India Buies, namely: — 

In rule 94A of the said rules, — 

(a) after sub-rule (2) the following sub-rule shall be inserted, 
namely : — 

“ (2 A) The Central Government may qualify any consent 
accorded by it under sub-rule (2) with such conditions, whether for 
immediate or future fulfilment, as it may think fit to impose; and where 
a company acts in pursuance of such consent, it shall comply with the 
terms of any conditions so imposed.” 

(b) after sub-rule (5) the following sub-rule shall be inserted 
namely : — 

” (5A) No person shall purchase or sell any securities issued by 
a company in respect of any issue of capital made after the 17th May 
1943 in British India or elsewhere, unless such issue has been made 
with the consent of the Central Government.” 

Notification No,Dl568 EC ll48 dated the HBrd June 1948 
under JB. 94-A {H), Defence of India Buies. 

In exercise of the power conferred by sub-rule (2) of the Defence 
of India Buie, 94A, the Central Government is pleased to exempt from 
the operation of that sub-rule the following transactions, namely : — 

Issues of shares for a consideration not exceeding one thousand 
rupees in ail to the subscribers of a memorandum of association. 

Notification No. Dll819-EGll4S dated the 9th July 1948, 

In exercise of the power conferred by sub-rule (2) of Eule 94-A 
of the Defence of India Buies, the Central Government is pleased to 
direct that the following amendments shall be made in its notification 
in the Finance Department No. D/558 EGI/43, dated the 23rd June 
1943, namely : — 

1. The existing item beginning with the words “Issue of shares” 
shall be numbered as item (1); 

II. after the item as so numbered the following shall be inserted 
as item (2), namely : — 

(2) Issues of securities by persons in the ordinary course of their 
normal business and strictly and solely for the purposes of that busi- 
ness to a person carrying on the business of banking or his nominee 
in respect of advances made or to be made or overdrafts granted or to 
be granted by that person from time to time (not being advances made 
or to be made or overdrafts granted or to be granted on the terms ex- 
press or implied that the advance or overdraft will or may be discharged 
wholly or partly by the issue of any securities or by the transfer of any 

N— 7 
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Becarities subsequently issued, or will or may bo repaid wholly or partly 
out of the proceeds of any securities subsequently issued). 

Indian Finance (Laeome-tax) Rules, 1942 — Amendment. 

Notificatioti No^ 12D dated ike 17th July 1948, 

In exercise of the powers conferred by sub-section (3) of Sec- 
tion 10 of the Indian Finance Act, 1942 (XII of 1942), the Central 
Government is pleased to direct that the following further amendment 
shall be made in the Indian Finance (Income-tax) Buies, 1942, 
namely : — 

Buie 1 of the said Buies shall be renumbered :iis sub-rule (1) of that 
rule, and to that rule as so renumbered, the following sub-rule shall bo 
added, namely : — 

*' (2) They apply to the whole of British India including British 
Baluchistan and those excluded and partially excluded areas to which 
the Indian Finance Act, 1942, has been or may hereafter be applied by 
notification under sub-section (1) of Section 92 of the Government of 
India Act, 1936.” 

Indian Finance (Income-tax) Rules, 1943 — Amendment. 

Notification No. 14D Dated the 17th July 1943. 

In exercise of the powers conferred by sub-sec. (9) of Section 5 of 
the Indian Finance Act, 1943 (YIII of 1943), the Central Government 
is pleased to direct that the following amendment shall be made in the 
Indian Finance (Income-tax) Buies, 1943, namely : — 

Buie 1 of the said Buies shall be renumbered as sub-rule (1) of 
that rule, and to that rule as so renumbered, the following sub-rule 
shall be added, namely : — 

“ (2) They apply to the whole of British India including British 
Baluchistan and those excluded and partially excluded areas to which 
the Indian Finance Act, 1943, has been or may hereafter be applied by 
notification under sub-section (1) of Section 92 of the Government of 
India Act, 1936.” 

Excess Profits Tax (Post-War Refunds) Rules, 1942 — Ammidment. 

Notification No, 18D dated the 17th July 1948. 

In exercise of the powers conferred by Section 10 of the Indian 
Finance Act, 1942 (XII of 1942), the Central Government is pleased to 
direct that the following further amendment shall be made in the Ex- 
cess Profits Tax (Post-War Eefunds) Buies, 1942, namely : — 

Buie 1 of the said Buies shall be renumbered as sub-rule (1) of 
that rule, and to that rule as so renumbered, the following snb-rnle 
^all be added, namely : — 

” (2) They apply to the whole of British India including those ex- 
cluded and partially excluded areas to which the Indian Finance Act, 
1942, has been or may hereafter be applied by notification under sub- 
section (1) of Section 92 of the Government of India Act, 1986.” 

Income-tax Establishments- 

Notification No. 18 dated the 10th July 1948. 

In pursuance of sub-section (4) of Section 6 of the Indian Income- 
tax Acf, 1922 (XI of 1922), the Central Board of Bevenue directs that 
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the following farther amendments shall be made in the Schednle 
appended to its Notification No. 58>Income-tax, dated the 15th July 
1939, namely : — 

In the said Sohedale under the sab-head “ 1-Madras ” — 

(i) After the existing entries against the Trichinopoly Bangs, the 
following entries shall be added, namely : — 

“ (13) Gnddalore. 

(14) Negapatam. 

(16) Tanjore.” 

(ii) Entries Nos. (21), (22) and (23) against the Madras Bangs 
shall be omitted. 

Notification No. 10-D dated the 10th July 1948, 

In exercise of the powers conferred by sab-section (6) of Section 5 
of the Indian Income-tax Act, 1922 (XI of 1922), the Central Board of 
Bevenne directs that the following farther amendment shall be made 
in its notification No. 19>lncome>tax, dated the 1st April 1939, 
namely ; — 

In the Schedule annexed to the said notification, for the entry in 
colamn 4 against Serial No. 62, the following entry shall be sabstitut- 
ed, namely : — 

“ Inspecting Assistant Commissioner of Income-tax, Poona.” 

Income-tax Rules, 1922, R. 16 — Amendments. 

Notification No. 14 dated the 17th July 1948. 

In exercise of the powers conferred by sab-section (I) of Section 
59 of the Indian Income-tax Act, 1922 (XI of 1922), the Central Board 
of BeTenae directs that the following farther amendments shall be 
made in the Indian Income-tax Bales, 1922, the same having been 
previously pablished as required by sub-section (4) of the said section 
namely : — ^In the said Bales — 

(1) in rule 16, for the figure ” 1,600 ” the figure “ 1,200 ” shall be 
snbstitated : 

(2) in the verification appended to the Form set forth in rule 17— 

(i) for the figure" 1,600 ”, in both places where it occurs the 
figure " 1,200 ” shall be substituted ; 

(ii) after the words to all persons” the following words, figures 
and brackets shall be inserted, namely : — 

“ (except those in respect of whom a separate — - required by 


role — of the Indian Finance (Income-tax) Buies, 1942,iread with the 
15 

Indian Finance (Income-tax) Buies, 1943, has been made).” 


Gintrol of Capital Issues — Press Note of July 10. 

A Press Note to the following effect has been issued on the 10th 
July 1943— 

In their recent Press Note dated June 21, 1948, the Q-overnment 
of India clarified certain technical points relating to the control of 
capital issues. Since apprehension continues to be expressed in certain 
quarters as to the fundamental principles involved in this control the 
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Ghovernmenti of India desire to draw the attention of the public to the 
following points : 

At the present time there is the most serious shortage of many of 
the most essential goods and services, including not only iron and steel, 
machines and mill stores, but also of skilled labour and of transport 
facilities. These shortages grow directly out of the war situation, and 
cannot be wholly remedied so long as the war lasts. 

In order to prevent a scramble for the available supplies, which 
can only result in raising prices still further, it appears best to encour. 
age those industrialists whose enterprises will directly assist in aiding 
the war effort or will be in a position to embark upon production of 
essential consumers’ goods at an early date. There is no public purpose 
in allowing priority to the manufacture of luxury goods, for instance, 
when the same capital equipment can go to the production of articles 
in more common use. Without control of capital issues, there is no 
guarantee that such supplies as are available will in fact go to the most 
suitable applicant. 

Control thus serves in present conditions to further industri.ilisa- 
tion on sound lines. These remarks apply with even more force when 
the contemplated enterprise purports to be in a position to produce 
only at the end of the war. Such enterprises may also compete for 
plant, skilled labour etc., and they can certainly add nothing to imme- 
diate productivity. A special care is, therefore, ro(iuired in dealing 
with them. 

Consent will, however, be granted in suitable cases for an issue of 
capital required to purchase plant or machinery for which an order has 
been placed for delivery after the war, subject to the condition that the 
money is invested in defence loans or other new Government 
securities and is kept so invested until it can be spent for the intended 
purpose. 

Moreover, iu so far as the so-called new undertakings merely Inko 
the form of offering to the public shares in enterprises which' were 
already in existence, but which have been converted to a joint .slock 
basis (sometimes at extremely inflated prices), no net addition to the 
productive resources of the country is made at all, and the only effect 
is to swell the speculative boom which is already assuming an un- 
healthy form, and possibly to seoure advantages in the matter of taxa- 
tion at the expense of the general tax-payer. 

Secondly, it will be generally agreed that the battle against infla- 
tionary tendencies cannot be won unless there is a large scale subscrip- 
tion to the various loans issued by the Government of India. Although 
part of the capital subscribed to new banks, investment trusts and insur- 
ance companies will no doubt flow into these loans, Government have 
to consider whether there is not a danger that a good deal of it may be 
diverted to speculative uses, such as the financing or hoarding of scarce 
commodities and loans to the stock exchange which are definitely anti- 
social at the present time. 
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DEFENCE OF INDIA RULES, R. 94.A— AMENDMENTS. 

Notification No. 6-DG {27)148 dated i/ic 2nd Auffuet 1948. 

In exercise of the powers conferred by Section 2 of the Defence of 
India Act, 1939 (XXXV of 1939), the Central Government is pleased 
to direct that the following further amendiuents shall be made in the 
Defence of India Eules, namely : — 

In rule 94A of the said Eules, — 

(a) after sab-rule (4) the following sub-rule shall be inserted, 
namely : — 

“ (4A) The Central Government may by order condone a contra- 
vention of sub-rule (2), sub-rule (3) or sub-rule (4), and on the making 
of such order the provisions of this rule shall have effect as if an 
exemption had been granted under sub-rule (2), sub-rule (3) or sub- 
rule (4), as the case may bo, in favour of the thing done in contraven- 
tion of such sub-rule.” 

(b) at the end of sub-rule (5A) the following shall bo added, 
namely ; — 

“ or unless the security concerned is one which, having before the 
23rd June 1943 been the subject of a transaction which would have 
been prohibited if it had been effected on or after that date, is endorsed 
with a Certificate by the Examiner of Capital Issues or an officer autho- 
rised by him in this behalf that it has on this ground been exempted 
by the Central Government from the operation of this sub-rule.” 

Excess Profits Tax Rales, 1940 — Amendment. 

Notification No. 7 dated the 24th July 1948. 

In exercise of the powers conferred by Section 27 of the Excess 
Profits Tax Act, 1940 (XV of 1940), the Central Board of Eevenue 
directs that the following further amendment shall be made in the Ex- 
cess Profits Tax Eules, 1940, the same having been previously publish- 
ed as required by sub-section (3) of the said section, namely : — 

To rnle 20 of the said Eules the following proviso shall be added, 
namely : — 

“ Provided that, if, in relation to any chargeable accounting period, 
a company to which this rule applies gives notice to the Excess Profits 
Tax Officer, within the time allowed under Section 13 of the Act, for 
the furnishing of a return in respect of such chargeable accounting 
period, that the provisions of this Buie shall not be applied to it, its 
profits and average capital in relation to such chargeable accounting 
period shall be computed as if this Buie had not been made,” 

»— 8 
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Excess Profits Tax (Post-War Refunds) Rules, 1942— Amendments. 

Notification No> I-C dated the 7th August 1943, 

In exercise of the powers conferred by snb-section (8) of Sec- 
tion 10 of the Indian Finance Act, 1942 (XII of 1942), and that sub- 
section read with snb-section (6) of Section 2 of the Excess Profits Tax 
Ordinance, 1943 (No, XVI of 1943), the Central Government is pleased 
to direct that the following further amendments shall be made in tlie 
Excess Profits Tax (Post-War Befunds) Bnles, 1942, namely 

In the said Bnles — 

(1) in rule 2, after clause (n) the following clause shall be inserted, 
namely : — 

“ («i) “ the Ordinance" means the Excess Profits Tax Ordinance, 
1943 (No. XVI of 1943)." ; 

(2) for rule 3, the following rule shall be substituted, namely ; — 

“ 3 (1). The Excess Profits Tax Officer shall give notice of the 

provisions of Section 10 of the Finance Act to each person who has 
been or may hereafter be assessed to excess profits tax at 66 2/3 per cent, 
for any chargeable accounting period ending not later than the 31st 
day of December 1942. Such notice shall be in Form E. P. 4-1 but 
in any case in which, when the Finance Act came into operation, 
excess profits tax notices of demand had already been issued, the notice 
shall be in Form E.F. 4-2. 

(2) The notice required to be given under Section 2 of the 
Ordinance shall be in Form E. P. 4-lA. 

(3) Notices in Form E.P. 4-1 shall be given at the time of issue 
of any notice of demand in respect of excess profits tax under Section 
14 of the Act but notices in Form E.P. 4-2 shall be given forthwith."; 

(3) in rule 4 — 

(i) the first paragraph of the rule shall be omitted ; 

(ii) in the second paragraph for the words “ permitted thereby, 
the amount of the excess shall be refunded " the following shall be 
substituted, namely : — 

" permitted thereby, or the deposit made under Section 2 of the 
Ordinance exceeds the amount required thereby, the amount of the 
excess shall be refunded with interest at 9 per cent, per annum from 
the date of deposit to the date of repayment." ; 

(4) in rule S, after the words “ the Finance Act " the words “ or 
under Section 2 of the Ordinance " shall be inserted ; 

(5) in rule 6, after the words “ the Finance Act " the words " or 
under Section 2 of the Ordinance ” shall be inserted. 

Auditor’s Certificates Rules — Amendment. 

Notijieation No. I-A (3)148 dated the 84th July, 1948. 

In exercise of the powers conferred by sub-section (2) of Sec- 
tion 144 of the Indian Companies Act, 1913 (VII of 1913), the Central 
Government is pleased to direct that the following further amendment 
shall be made in the Auditor’s Certificates Buies, 1932, the same 
having been previously published as required by the said sub-section 
namely : — 

In the proviso to rule 18 of the said Buies, the words ‘*and copies 
of the same placed on sale” shall be omitted. 
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Auditor’s Certificates Rules, 1932— Amendment. 

Notification No. I- A (4)148 dated the 21st August 1948. 

In exercise of the powers conferred by sab-section (2) of Sec- 
tion 144 of the Indian Companies Act, 1918 (VII of 1913), the Central 
Q-ovemment is pleased to direct that the following further amendment 
shall be made in the Auditor’s Certificates Buies, 1932, the same having 
been previously published as required by the said sub-section, 
namely : — 

In rule 16 of the said Buies, to sub-rule (1) the following words 
shall be added, namely 

“ provided that if the Central Government is satisfied that the 
annual fee was not paid by reason only of the transfer of the name of 
a person from the Indian Begister to the Burma Begister of Account- 
ants, arrears on account of the annual fee shall not be required to be 
paid, and if paid may be refunded.” 

Income-tax Rules, 1922 — (R. 13) Amendment. 

Notification No. 15 dated the 14th August 1948, 

In exercise of the powers conferred by sub-section (1) of Sec- 
tion 59 of the Indian Income-tax Act, 1922 (XI of 1922), the Central 
Board of Bevenue directs that the following further amendment shall 
be made in the Indian Income-tax Buies, 1922, the same having been 
previously published as required by sub-section (4) of the said section, 
namely : — 

For the form prescribed in Buie 13 of the said Buies, the following 
form shall be substituted, namely : — 

” Certificate of deduction of income-tax from the interest 

_ bear er bonds 

^^"^missory notes/stock Certificate/Subsidiary General Ledger Account Balance 
Divid end No. of coupon 

Draft No. 

* Number of receipt for interest. 

* (This number should also appear in the interest pages on the back of the Government 
promissory notes). 
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Certified that Eupees being income-tax at the 

rate of pies per Bnpee has been deducted 

from the interest conpons for Rs. presented for payment 

■ * ■ • f of this date ; from Eupees 

m the interest receipt “ » r 

being the amount of interest on 


Government 


bear» bonds 
promissory 


notes/ 


stock Certificate/Subsidiary General Ledger Account Balance 

tor B. ol Iho pet eeol. loon ot 


(Name of the office paying 't 


.1 


Standing in the name of 

Signature 

(Designation of the official 
paying interest.) 


interest 

The 19 

To be signed by the claimant. ‘ 

I hereby declare that the Government Promissory notes/stock certificates 
/Subsidiary General Ledger Account Balance On which interest, aS ahove 
specified, has been received were my own property and were in the 
possession of at tlie time when income-tax was deducted. 

Signature 

Date. 


2 ^ 3 . — 1 . The inappropriate words to be struck out, 

2. The securities, or in the case of a Subsidiary General Ledger Account Bal- 
ance, a certificate from the Public Debt Office or Office of the Reserve Bank 
of India concerned, to be produced when required, in support of any 
claim, 

27o^«.— This certificate should not be returned to the Public Debt Office. In case 
you desire to claim a refund of the whole or any part of the tax deducted, 
as shown above, on the ground that your total annual income is below 
the taxable limit or is less than that to which the maximum rate of in- 
come-tax applied you should send this certificate to the Income-tax 0£Eice 
direct with an application in the prescribed form obtainable from that 
office.” 

Income-tax Establishment. 

Notification No. 16 dated the 14th August 1948. 

In exercise of the powers conferred by sub-section (6) of Sec- 
tion 6 of the Indian Income-tax Act, 1922 (XI of 1922), the Central 
Board of Bevenue directs that the following further amendments shall 
be made in its notification No. 19-Income-tax, dated the let April, 
1939, namely : — 

In the Schedule annexed to the said notification, for Serial Nos. 4, 
6, 7, 8, 9, 11 to 17, 17A and 18 the following shall be substituted, 
namely : — 
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APPELLATE TRIBUNAL RULES-. AMENDMENTS. 

(88rd July 1948.) 

In exercise of the powers conferred by sub-section (8) of Section 5A 
of the Indian Income-tax Act, 1922, the Appellate Tribunal hereby makes 
the following further amendments in the Appellate Tribunal Eules : — 

1. In rule 8 for the words “New Delhi ” the word “ Bombay ’’ 
shall be substituted. 

2. For sub-rule (1) of rule 9, the following shall be substituted : — 

“ Mach Bench shall have its headquarters at such place and hold 

sittings at such place or places as the President may direct and shall 
hear and determine such appeals as are assigned to it by the President 
by a general or special order.” 

3. Buie 11 shall be omitted. 

4. For rule 12 the following shall be substituted : — 

“ The officers of the Tribunal shall observe the same office hours 
and holidays, other than vacations, as are observed by the Civil Court 
of the highest jurisdiction at the headquarters of the respective Benches 
except as otherwise ordered by the President or Benches concerned.” 

6. Rule 13 shall be omitted. 

6. In rule 14 for the words “ New Delhi ” the word “ Bombay ” 
shall be substituted. 

7. In rule 19 for the words “ a copy,” the words “ two copies ” 
shall be substituted. 

8. In rule 29 — (a) the words “ after obtaining the records of the 
Income-tax Officer and the Appellate Assistant Commissioner ” shall 
be omitted and ; (b) for the words “ The notice to the respondent shall 
be accompanied by a copy of the grounds of appeal,” the following 
shall be substituted: — “A copy of the grounds of appeal shall be sent 
to the respondent either with such notice, or before it.” 

9. For rule 36, the following shall be substituted : — 

“ 36. (1) Where on the day fixed for hearing, or any other day to 
which the hearing may be adjourned, the appellant does not appear 
when the appeal is called on for hearing, the appeal, unless adjourned to 
some other day, may notwithstanding such default be decided on merits. 

(2) Rave with the permission of the Bench no appeal shall be 
withdrawn and when such permission has been granted the appeal 
shall be dismissed." 

10. Buie 39 shall be omitted. 

11. Buie 48 shall be omitted. 

12. For rule 48, the following shall be substituted ; — 

“ 48. The application shall comply with the following : — 

(a) The findings of fact arrived at in the order under sub*see- 
tion (4) of Section 33 and relevant to the questions of law required to 
be referred to the High Court shall be stated therein. 

(b) Each such question shall be concisely formulated therein. 

(c) A list of documents giving particulars thereof which the appli- 
~~*it desires to be forwarded to the High Court shall be appended to it,” 
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13. In rule 49 — 

(a) after the words “ findings of fact ” the words “ arrived at in 
the order under sub-section (4) of Section 83 ”, shall be inserted, and 

(b) the words “ and allege what, but for that error of law, the 
findings ought to have been ”, shall be omitted. 

14. For rule 50, the following shall be substituted 

” Wfhere the application is in order, it shall be registered in the 
Itegister of Reference Applications and sent with the relevant record 
for disposal to the Bench which decided the appeal or to such other 
Bench as the President may direct.” 

16. In rule 62 for the words “ appellate order ”, the words “ order 
under sub-section (4) of Section 33 or if no question of law has been 
formulated in the application ” shall be substituted. 

16. In rule 53 after the word “ respondent ”, the words “ accom- 
panied by a copy of such application” shall be inserted. 

17. In rule 64 — 

(a) for the words " appellate order ” where they first occur, the 
words ” order under sub-section (4) of Section 33 ” shall be substituted ; 

(b) for the words ” appellate order ” where they occur for the 
second time the words ” said order” shall be substituted ; and 

(c) the following shall be added at the end : — 

” A list of documents giving full particulars thereof which the res- 
pondent desires to be forwarded to the High Court shall be appended 
to the reply.” 

18. Buie 66 shall be omitted, 

19. Buie 66 shall be omitted. 

20. Buie 67 shall be omitted. 

21. Buie 68 shall be omitted. 

22. For rule 69, the following shall be substituted : — 

“ 69. After giving the parties an opportunity to be heard the 
Bench shall dismiss the application if no question for reference to the 
High Court has been formulated in the application, or when it is of 
opinion that the question formulated by the applicant is not one of law 
or does not arise from the order under sub-section (4) of Section 33.” 

23. After rule 69, the following new rule shall be added : — 

“ 69-A. Where the Bench considers that a question of law arises 
out of the order under sub-section (4) of Section 33, it shall draw up a 
statement of the case and send it together with the records to the 
Headquarters of the Tribunal.” 

24. Bale 60 shall be omitted. 

26. Bole 61 shall be omitted. 

26. Buie 62 shall be omitted. 

27. In rule 68 the word ” particular ” shall be omitted. 

28. Buie 64 shall be omitted. 

29. In rule 68 the words ” in the presence of the parties or after 
notice to them ” shall be omitted. 

30. After rule 70, the following new rule shall be added : — 

”71. Application to the Tribunal for the inspection of documents 

or for the grant of certified copies of documents shall be in the forms 
prescribed by the President.” 
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EXCESS PROFirS DOUBLE TAXATION (INDIA AND COCHIN) RULES. 

Notification No. 9 dated the 27th November 1948. 

In exercise of the powers conferred by snb-seetton (1) of Section 11 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Govern- 
ment is pleased .to make the following rnles for the granting of relief 
in oases where, in respect of any profits of any bnsiness, excess profits 
tax has been paid nnder that Act and excess profits tax has also been 
paid in Cochin : — 

1. These rales may be cited as the Excess Profits Doable Taxa- 
tion (India and Cochin) Bales. 

2. In these Bales, the expression — 

(i) “ Indian excess profits tax ” means any excess profits tax 
payable in accordance with the provisions of the Excess Profits Tax 
Act, 1940; 

(is) “ Cochin excess profits tax ” means any excess profits tax 
payable under the law in force in Cochin ; 

(m) “ Chargeable acconnting period " has in British India the 
meaning assigned to it in sab-section (6) of Section 2 of the Excess 
Profits Tax Act, 1940, and in Cochin the meaning assigned to it in 
claase (4) of Section 2 of the Excess Profits Tax Act (II of 1117). 

8. Any reference in these Bales to the lower of the two rates 
shall, where the rates are eqaal, be constraed as a reference to either of 
those rates. 

4 These Bales shall have effect in respect of Indian excess pro- 
fits tax charged for any chargeable accounting period in respect of 
which nnder the law in force in Cochin relief is to be given in respect 
of the payment of Indian excess profits tax. 

6. If the person carrying on a basiness in any chargeable ac- 
counting period proves to the satisfaction of the Excess Profits Tax 
Officer that he has paid in respect of any porfits of the basiness in that 
period, Indian excess profits tax and that he has also paid, in respect of 
those profits, Cochin excess profits tax — 

(i) there shall be compated the amounts of excess profits tax 
which would be payable in British India and Cochin respectively, if 
excess profits tax in the other country were disregarded except in com- 
puting capital ; 

(ii) the amount of relief to be given in British India shall be the 
same proportion of the lesser of the amounts so computed as the 
amount so computed for British India bears to the sum of the two 
amounts so computed ; 

(iii) if the amount so compated either for British India or for 
Cochin is found to have been incorrect (whether reason of a subse- 
quent deficiency of profits or for any other reason), the amount so com- 
puted shall be recalculated and the relief in British India revised 
accordingly. 

6. Where the chargeable accounting periods differ in British India 
and Cochin the tax chargeable for such periods shall be apportioned on 
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a time basis to co-terminous periods as hereinafter defined, and relief 
shall be allowed under these rules for these periods. 

For this purpose, except so far as the Government of India and 
the Government of Cochin otherwise agree — 

(a) the first of the co-terminous periods shall commence on the 
first day on which double taxation commenced, and, each succeeding co- 
terminous period shall commence at the expiration of the period imme- 
diately preceding ; and 

(b) each of such co-terminous periods shall end at the end of the 
chargeable accounting period within which it commences, and, if the 
chargeable accounting periods differ for the purposes of the excess pro- 
fits tax of the two countries, then at the end of that one of the charge- 
able accounting periods that ends first. 

7. For the purposes of these Eules the liability to excess profits 
tax of a principal company of a group of inter-connected companies 
shall be taken to be the liability of that company in respect of its own 
business only. 

Where, however, excess profits tax payable in respect of the busi- 
ness carried on by a subsidiary company is assessed on the principal 
company, relief shall be allowed to the subsidiary company as if the 
excess profits tax liability attributable to the business of the subsidiary 
company were separately assessed upon that company. 

8. Every application for a refund of excess profits tax under these 
rules shall be made to the Excess Profits Tax Officer of the district or 
circle in which the applicant is chargeable to excess profits tax. Such 
application may be presented by the applicant in person or by a duly 
authorised agent or may be sent by post, and shall be in the form 
prescribed in rule 15 of the Excess Profits Tax Eulc-s, 1940. 

EXCESS PROHTS TAX (COMPUTATION OF PROFITS AND CAPITAL) 
RULES. 1943 (DRAFT). 

Notification No. 10 dated the 27th November 194S. 

The following draft of certain rules which the Central Govern- 
ment proposes to make in exercise of the powers conferred by sub- 
rule (3) of Eule 12 of Schedule I and sub-rule (2) of Eule 8 of Sche- 
dule II of the Excess Profits Tax Act, 1940 (XY of 1940) is published 
for the information of persons likely to be affected thereby and notice 
is hereby given that the draft will be taken into consideration on or 
after the 10th January 1944. 

Any objection or suggestion which may be received from any 
person in respect of the said draft before the dale specified will be 
considered by the Central Government. 

Draft Bttlet. 

1. (1) These Eules may be cited as the Excess Profits Tax 
(computation of profits and capital) Eules, 194.3. 

(5) They apply to the whole of British India and to the Excluded 
and Partially Excluded Areas to which the Excess Profits Q’ax Act, 
1940 (XV of 1940) has been or may hereafter be applied. 

2. In these Eules — ' 
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"rhc Acr” riK'.'infi the Excegs Profits Tax Act, 1940 
fXV of 19-10); 

(ii) “ bonus ” moans any remuneration payable to any employee 
other than wages salary or commission; 

(iii) “dearness allowance” means any bonus payable to any em- 
ployee to eoinpensate for the increased cost of living; 

(iv) “ manual wage-earner ” means any wage-earner employed 
by way of manual labour and does not apply to any persons employed 
as 1 ‘lerks, typists, draftsmen or in any similar capacity; 

(v) “ wages” means any remuneration payable to a manual wage- 
earner except by way of dearness allowance or bonus ; 

(vi) “cost of living" means, in relation to any period, the pro- 
portionate cost, in relation to a common base as shown for that period 
by t ho Cost of living Index published by the Provincial Government 
and ap[iropriate to the area in which the manual wage-earner resides. 

In applying the provisions of Buie 12 of Schedule I of the Act 
to the computation of the profits of any chargeable accounting period — 
the sum to he allowed in respect of any bonus paid after the 30th 
November 1943 to any manual wage-earner, other than a dearness 
allowance, shall not exceed the sum of one quarter of the wages for the 
period in respect of which the bonus is paid. 

4. In applying the provisions of Bnle 12 of Schednle I of the Act 
to the computation of the profits of any chargeable accounting period — 

tire sum to be allowed in respect of any dearness allowance paid to 
any employee after the 30th November 1943 shall not exceed — 

(i) in the cose where the salary or wages, in respect of which the 
(luarncss allowance is paid, are paid at the rate of Bnpees 25 per month 
such a sum as, added to the amount of the salary or wages, bears to the 
amount of the salary or wages the same proportion as the cost of living 
for the period in respect of which such salary or wages are paid bears 
lo ihe cost of living for the year ended 31st December 1939 ; 

(ii) in the case where the salary or wages, in respect of which 
the dearness allowance is paid, are paid at the rate of less than 
Jinjjees 25 per month the sum that would be allowable if such salary 
nr wages were paid at the rate of Bnpees 25 per month ; 

(iii) in the case where the salary or wages, in respect of which 
the dearness allowance is paid, are paid at a rate exceeding Bnpees 25 
but. not exceeding Eupces 60 per month 

(a) the sum that would have been appropriate if the salary or 
wages had been paid at the rate of Bnpees 25 per month only, plus 

(b) in respect of such part of the salary or wages as represents 
payment at the rate of more than Bnpees 25 per month three- 
quarters of the sum that would be allowed if such part had represented 
salary or wages paid at the rate of Bnpees 25 per month ; 

(iv) in the case where the salary or wages, in respect of which 
the dearness allowance is paid, are paid at a rate exceeding Bnpees 60 
per month — 

snob part of the dearness allowance that would be allowed in the 
case of salary or wages paid at the rate of Bnpees 60 per month as, 
added to the amount of the salary or wages, will not give a total which 
exceeds the rate of Bnpees BOO per month. 
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Provided that where the employer provides food or other essential 
articles of oonsamption for an employee at rates less than the retail 
rates current in the locality in which the employee . resides the cash 
value of such provision as estimated by the Excess Profits Tax OfScer 
shall be treated as a dearness allowance. 

5. In relation to chargeable accounting periods commencing 
after the 81st December 1942, payments in respect of bonuses and 
commission, exclusive of dearness allowances, payable to persons 
other than manual wage>earaers and persons carrying on business 
within the definition of sub section (6) of Section 2 of the Act, shall be 
deemed to be unreasonable and unnecessary if and to the extent to 
which they exceed — 

(») in the case of a business the standard profits of which axe 
computed by reference to the profits of a standard period, 

(a) twice the sum that bears to the amount of such payments in 
the standard period the same proportion that the length of the charge- 
able accounting period bears to the length of the standard period, or 

(b) one per cent, of the amount of the profits of the chargeable 
accounting period as computed for the purpose of assessment to excess 
profits tax, whichever is the greater ; 

(i«) in the case of any other business, one per cent, of the 
amount of the profits of the chargeable accounting period as computed 
for the purposes of assessment to excess profits tax. 

6. In applying the provisions of Buie 8 of Schedule II of the Act, 

in respect of trading stocks or stocks of raw materials, as the case may 
be, to the computation of the average capital during any chargeable 
accounting period commencing after the 31et December 1942 — . 

there shall be ascertained by the Excess Profits Tax Ofiicer the 
sum that bears to the sales of the business during such period the same 
proportion as the average amount of capital represented by such stocks 
during the standard period, if any, bears to the sales of the business 
during the standard period, and the excess, if any, of the average 
capital so represented during the chargeable accounting period over 
that sum shall be left out of account. 

Provided that in the case of a business in which there is no 
standard period the sum to be left out of account shall be computed by 
reference to the proportion borne by such stocks to total sales in the 
case of similar businesses during their standard periods. 

Provided further that no sum shall be left out of account imder 
this Buie without the previous approval of the Inspecting Assistant 
Commissioner. 

Provided further that where the Inspecting Assistant Commis- 
sioner is satisfied that the whole or any part of the excess was, owing 
to special circumstances, necessarily held for the requirements of the 
business the sum to be left out of account shall be correspondingly 
reduced. 

Income-tax Establishments. 

Notification No. 16-D dated the 16th October 1948, 

In exercise of the powers conferred by sub-section (6) of Section 6 
of the Indian Income Tax Act, 1922 (XI of 1922), the Central Board 
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of Eevenae directs that the following further amendment shall be made 
in its notification No. 19-— Income-tax, dated the Ist April, 1939, 
namely : — 

In the Schedule annexed to the said notification, for Serial 
No. 61-B, the following shall be substituted, namely : — 

“51-B Employees of the Income Tax Inspecting Assistant Appellate Assistant 
Government ^ of OlHcer, Commissioner of Commissioner of 

Burma working Simla. Income Tax, Income Tax, Delhi 

in the office of Amritsar Division. Range, 

the Accountant 
General, Burma. 

51-C Employees of the Additional Do. Do. 

tVovernment of Income-tax 

I^urma oxr.ludiiiR Officer, Simla, 
those who fall 
under Serial No. 

51-B. 

Notification No. dated the 27th November^ 1948* 

In exercise of the powers conferred by sub-section (6) of Section 6 
of the Indian Income-tax Act 1922, (XI of 1922), the Central Board of 
Bevenue directs that the following further amendment shall be made 
in its notification No. 19-Income-tax, dated the 1st April 1939, 
namely : — 

In the Schedule annexed to the said notification, for Serial 
Nos. 51-B and 51-0, the following shall be substituted, namely : — 

All Civil (raxetted Income-tax Inspecting As- Appellate As- Do. 
employees of the Officer, sistant Com- sistant Corn- 

Government of Simla. missioner of missioner of 

Burma under the Income-tax, Income-tax, 

audit of the Ac- Amritsar Delhi 

countant General, Division. Range. 

Burma, and all 
Gazetted and non- 
Oazettod employees 
of the Posts and 
Telegraphs Depart- 
ment, Burma un- 
der the audit of the 
Comptroller of 
Posts and Tele- 
graphs Accounts, 

Burma. 

“51-0. Employees of the Additional Do. Do. Do. 

Government of Income-tax 

Burma, excluding Officer, 

those who fall un- Simla, 

der Serial No. 51-B, 
and all Burma ev- 
acuees ut Simla, 
excluding those 
who are covered by 
any of the other 
items in this Sche- 
dule. 

Notification No. 1 f-D dated the 6th November, 1946. 

In pursuance of snb-seotion (4) of Section 5 of the Indian Income- 
tax Act, 1922 (XI of 1922), as applied to the Gwalior Besidency Area, 
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the Central Board of Bevenae directs that the Appellate Assistant 
Commissioner of Income-tax for the said Area shall perform his func- 
tions in respect of all persons and incomes assessed to income-tax and 
super-tax in the said Area. 

Anditor’s Certificates Rales, 1932 — Amendments to. 

Notification No, l-A dated the 18th September^ 1948* 

In exercise of the powers conferred by sub-section (2) of Section 
144 of the Indian Companies Act, 1913 (VII of 1913), the Central 
Government is pleased to direct that the following lurtlier amendment 
shall be made in the Auditor’s Certificates Buies, 1932, the same having 
been previously published as required by the said sub-section, namely : — 
In rule 19 of the said Buies, for the existing Proviso the following 
shall be substituted, namely : — 

“ Provided that in respect of service rendered under articles for, 
and examinations passed of, any of the Institutes or Societies of Char- 
tered Accountants in England and Wales, Scotland, or Ireland, or tlie 
Society of Incorporated Accountants and Auditors, London, the follow- 
ing concessions shall be admissible during the period of the war and 
for six months thereafter. 

(a) Any period served under articles for the aforesaid Institutes 
and Societies will be set off against the practical training prescribed 
under rule 86. 

(b) The passing of the Intermediate and Final Examinations of 
any of the aforesaid Institutes or Societies will be held as equivalent to 
the passing of the First and the Final Examinations, respectively, held 
under these Buies.” 

Notification No^ UA {5)[48^ dated the 16th October^ 1943. 

In exercise of the powers conferred by sub-section (2) of Section 144 
of the Indian Companies Act 1913, (Vll of 1913), the Central Govern- 
ment is pleased to direct that the following further amendment shall be 
made in the Auditor’s Certificates Buies, 1982, the same having been 
previously published as required by the said sub-section, namely: — 

In rule 45 of the said Buies, for the words “ shall not be retained” 
the following shall be substituted namely : — 

** shall not, except with the permission of the Central Government, 
be retained.” 

Notification Nom l^A {10)143 dated the 18th November^ 1943. 

In exercise of the powers conferred by sub-section (2) of Sec- 
tion 144 of the Indian Companies Act, 1918 (VII of 1918), the Central 
Government is pleased to direct that the following further amendment 
shall be made in the Auditor’s Certificates Buies, 1932, the same liaving 
been previously published as required by the said sub-section, namely 
In clause (a) of sub-rule (1) of rule 40 of the said Buies, after the 
word “ London ” the following shall be inserted, namely : — 

“ but exclusive of articled clerks whose employment by the 
Begistered Accountant under the said Bye-laws commenced before the 
26th October 1941.” 
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INDIAN INCOME-TAX RULES, 1922-AMENDMENT. 

Notification No. iiO dated the Mh December 10.18. 

In exercise of the powers conferred hy sub-section (/) of Section 
59 of the Indian Income-tax Act, 1922 (XI of 1922), the Central Board 
of llevenne directs that the following further amendment shall bo made 
in the Indian Income-tax Bales, 1922, the same having been previously 
jmblished as required by sub-section [4) of the said section, namely : — 

After rule 11 of the said Buies, the following rule shall be inserted 
namely : — 

“ il-A. In the case of income chargeable under the head "Salaries” 
where deduction is not made by or on behalf of Government, the 
Commissioner of Income-tax may, in his discretion, notwithstanding 
anything contained in rule 10 and sub-rule (1) of rule 11, permit an 
employer to pay income-tax and super-tax on the income of his em- 
ployees chiirgeable under the head “ Salaries ” in a lump sum every 
month based on the average amount of income-tax and super-tax de- 
ductible every month from such income and to submit at the end of 
the y<‘ar to the Income-tax Officer within whoso jurisdiction the deduc- 
tion is made (or where there is more than one Income-tax Officer 
having jurisdiction in the same area to the Income-tax Officer specified 
by the Commissioner of Income-tax) a statement giving the following 
particulars : — 

1. Name of employee. 

2. Amount of salary (or wages) paid during the year. 

8. Leave salary or allowance, if any, paid outside British India. 

4. Period for which the salary (or wages) was paid. 

5. House rent allowance paid during the year. 

6. Value of rent-free quarters for the year. 

7. Bonus, gratuity, fees, commissions, perquisites or other 
allowances, profits in lieu of or in addition to salary, payments made 
at or in connection with the termination of employment, advances of 
salary, etc., and all other sums paid which are chargeable to income- 
tax. (Full details showing the total amount paid daring the year, 
periods for which the payments were made are to be given separately 
for each item.) 

8. Salary, bonus and all other sums which were due to be paid 
during the year but which were not actually paid. (Full details showing 
the amount, the due date, and the period for which the amount was 
payable are lo be given for each item separately). 
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9. Total of items 2, 3, 5, C, 7 and 8 above. 

10. Yearly amounts paid or deducted in respect of provident or 
superannuation or other funds and life insurance premiums 
(give details). 

11. Net amount upon which tax has been deducted during the year. 

12. Total amount of income-tax deducted during the year (sur- 
charge to he shown separately). 

18. Total amount of super-tax deducted during the year (surcharge 
to be shown separately). 

Such permission which will hold good till it is withdrawn will be 
granted by the Commissioner of Income-tax subject to the following 
conditions and any other condition which he may proscribe — 

(a) The employer shall at the end of each year calculate the in- 
come-tax and super-tax due on the income under the head “ Salaries ” 
paid to his employees during the year and adjust any excess or deficiency 
in the month of March, such adjustment being made within the terms 
of the proviso to sub-section (2) of Section 18 of the Act, ue., adjust- 
ments should be made in each individual case and any excess recovered 
from one employee should not be adjusted against any short recovery 
from another. 

(b) In the case of an employee leaving service the partionlai s men- 
tioned above should be sent forthwith to the Income-tax Officer.’’ 

Auditor’s Certificates Rules, 1932 — Amendment to. 

Notification No, 1-A (6Jl43 dated the 20th November 1948. 

In exercise of the powers conferred by sub-section (2) of Section 
144 of the Indian Companies Act, 1913 (VII of 1913), the Central 
Government is pleased to direct that the following further amendment 
shall be made in the Auditor’s Certificates Buies, 1932, the same having 
been previously published as required by the said sub-section, namely: — 

For clause (e) of rule 2 of the said Buies, the following shall be 
substituted, namely : — 

“ (e) ’ Service as an audit clerk ’ means services as an audit clerk 
in the ofiice of a Begistered Accountant entitled, or permitted under 
sub-rule (8) of rule 40, to train articled clerks and includes any service 
as an audit clerk in the office of any other Begistered Accountant — 

(t) which, in the case of any person admitted under part II to 
the First Examination before the year 1944, was recognized as service 
as an audit clerk under these Buies, or 

(u) which the Central Government undertook before the 9th 
September 1939 to recognize as such service.” 
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COMMISSIONEB OF INCOME-TAX, MADBAS 

V. 

THE BAB COUNCIL, MADBAS. 

Sib Lionel Leach, C. J., and Lakshuana Bao, J. 

November 9, 1942. 

Indian Inoomb-tax Act (XI op 1922), Secs. 8, 4 (3) (i) — ^M adras 
Bab Council — Whbxhbb an Individual ob an Association op Pbb- 
sons—Incomb pbom Investments, and Enrolment and Examination 
Fees — ^Whbthbb Exempt — Council Applying Income pbom Invest- 
ments Solely fob Legal Education — Whether Income Applied 
FOB Charitable Purposes. 

The Madras Bar Council was a statutory body whose main func- 
tions related to the enrolment of persons as Advocates of the Madras 

High Court, the rights and duties of Advocates and their discipline and 
professional conduct. Its duties included the gibing of facilities for 
legal education and training, and the holding and conduct of eaamina- 
tions. Its income consisted of fees paid by persons trolled as Advocates 
of the High Court, examination fees paid by apprentices-at-law and 
interest on investments. The Income-tax authorities treated the Bar 
Council as an individual and levied taa on its income. The Bar Council 
claimed total exemption under Section 4 (S) (i) of the Ineome-taa Act, 
The Bar Council had in fact bem treating its investments and income 
therefrom as applicable to legal education and a formal statement was 
made on behalf of the Bar Council that it will utilise its ineome from 
irmestm&nts solely for legal education and for expenses in eonneetio^ 
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He W, (1) that the Bar Council was an individual or an association ‘ 
of persons within the meaning of Section 8 ; 

(2) that its income from investments was exempted under Sec- 
tion 4 (S) ( ij : 

(3) that the income derived from enrolment and examination fee 
was taxable. 

Case referred to the High Ootirt by the Income-tax Appellate 
Tribtmal, Calcntta Bench, under Section 66 (1) of the Indian Income- 
tax Act, 1922 (XI of 1922) , as amended by Section 92 of the Indian 
Income-taix (Amendment) Act, 1939 (YU of 1939), in Application No. 66 
B.A. Nos. 5 and 6 Madras of 1941-42 on its file for decision on the fol- 
lowing questions of law : — 

(1) Whether the income of the Bar Council from the various 
sources set out in the assessment order is exempt under Section 4 (8) (i) 
of the Income-tax Act ? 

(2) Whether the status of the Bar Council for the purposes of 
assessm^t is that of an “individual” or whether it does not come under 
any of the classes of persons liable to pay income-tax under the Indian 
Income-tax Act ? and 

(3) Whether the whole or any part of the receipts of the Bar 
Council are income, profits or gains assessable to income-tax ? 

Beferred Case No. 11 of 1942. The facts of the case appear in the 
judgment of the Appellate Tribunal. 

JUDGMENT OF APPELLATE TBIBUNAL. 

Under Section 88 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, Calcutta Bench,' consisting of Bam 
Pbasad Yabma (Judicial Member) and P. N. S. Aitab (Accountant 
Member) delivered the following judgment on 6th November 1941. 

“ The Bar Co|jmcil, Madras, has been assessed to income-tax for 
the years 1939-40 and 1940-41 in respect of its income amounting to 
Bs. 9,708 and Bs. 11,189 respectively. These two appeals raise com- 
mon questions of law and will be governed by one judgment given in 
this appeal No. B.A.A. No. 24 Madras of 1941-42. 

2. The Bar Council, Madras, returned the above figures of income 
under protest to the Income-tax Officer and questioned its liability to 
pay the tax and the ground firstly, that its case is covered by the exemp- 
tion mentioned in Section 4 (3) clause (i) of the Income-tax Act and, 
secondly, that it is not one of the classes of persons liable to pay the 
tax which are mentioned in Section 3 of the Income-tax Act. 

3. The Income-tax Officer held that the Bar Council is not exempt 
under the provisions of Section 4 (8) (i) of the Income-tax Act and on 
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'the second question, viz,, the status of the Bar Council, he held it to be 
an “ Association of persons ” and for this view he relied on Commissioner 
of Ineome-ictx, Madras v. Salem District Urban Bank Ltd.^ and assessed 
the appellant as on “ Association of persons. ” 

4. The Appellate Assistant Commissioner gave the matter a detailed 
and careful consideration and confirmed the assessment made on the 
appellant. The Appellate Assistant Commissioner, however, differed 
from the lncome>tax Officer on the question of the status of the Bar 
Council for purposes of assessment and held it to be an “ Individual ” 
within the meaning of Section 3 of the Income-tax Act. He relied on 
Currinibhoy Ebrahim Baronetcy Trust v. Commissioner of Income-tax, 
Bombay^ approved in Commissioner of Income-tax, Madras v. Salem 
District Urban Bank Lid} 

5. The appellant has argued the same questions before us and has 
claimed that his case is covered by the exemption mentioned in Sec- 
tion 4 (3) (i) of the Act on the ground that the object of the Bar Council 
is to promote legal education. It is further contended that in any case 
it comes within the exemption on the ground that its object is one of 
general public utility benefiting the public. 

6. The questions which arise for our determination may be stated 
as below ■ 

(1) Whether the object of the Bar Council is one which attracts 
the provisions of Section 4 (8) (i) of the Income-tax Act and whether 
the object of the Bar Councils Act, by which the Bar Councils are con- 
stituted, is to confine its activities to legal education ? 

(2) Whether the status of the Bar Council for the purposes of ftaag sB- 
ment is that of an “Individual” or " Association of persons ” or whether 
it does not come under any of the classes liable to pay income-tax under 
the Income-tax Act. 

7. We shall first take up the determination of the question as to 
what the constitution of the Bar Council is and what are the objects 
with which the Bar Councils Act has been enacted. 

Constitution of the Bar Council, its aims and objects. — The Bar 
Council is a statutory body and according to Section 3 (2) of the Indian 
Bar Councils Act it has all the attributes of a body corporate. The same 
section of the Act enacts as under : — 

“ Every Bar Council so constituted shall be a body corporate 
having perpetual succession and a common seal with power to acquire 
and hold property, both movable and immovable and to contract, and 
shall, by the name of the Bar Council of the Hi gh Court for which it 
has been constituted, sue and be sued.” 

(1) (1940) 8 1.T.R. 269. 


(2)(1932)5I.T.C.484. • 
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The Act, which is No. 88 of 1926, is based on the recommendations 
of the Indian Bar Oommittee and the whole object was the unification 
of the Bar in India, the idea being to have a single grade of practitioners 
entitled to practise in all Courts. The purpose of the Act is to consolid- 
ate and amend the law relating to the legal practitioners. This Act 
amended the Legal Practitioners Act by Section 19 and certain other 
Acts and directed its attention more towards defining the duties and 
rights of the members of the Bar, the regulation, the admission and the 
conduct of the Advocates. 

8. Section 8 of the Act deals with the enrolment of the Advocates 
and the seniority of the Advocates mtw se. It farther deals in clause 
4 with the respective rights, pre-audience of the Advocates of the High 
Court and the rights of the Advocate-General. The roll of the Advocates 
has to be prepared by the Bar Council and requires it to be sent to the 
High Court, and the rules, etc., are to be framed by the Bar Council. 

Section 9 deals with the making of rules for regulating the qualifi- 
cation for admission to the roll of the Advocates. 

Sections 10 to 13 deal with the enquiries into the conduct of Advo- 
cates and the procedure and form of enquiries into the conduct of the 
Advocates and deal with the manner of constitution of the Tribunal 
and such other matters. 

Section 14 deals with the rights of the Advocate to practise in tire 
High Court of which he is an Advocate and in other Courts subject to 
rules made by the Bar Council. 

Section 15 then deals with the powers to make rules, regulations 
and duties of the Advocates, their discipline, professional conduct, right 
to practise and matters connected with providing facilities for education 
and holding and conducting of the examination. The statute, in the 
main, deals with the powers of the Bar Council to training, enrolling 
and qualifying on Advocate for the roll to be prepared for the Council 
and also for the manner of the enquiries into the conduct of the Advo- 
cates. Clause (c) of this section is principally relied on by the learned 
Advocate of the appellant. 

9. It will appear from the above resume of the sections that the 
advancing of the legal education comes in incidentally, and the advance- 
ment of the legal education or research in legal education is not its 
main concern but it deals .with the qualifications to be laid down by 
the Council and the rules to be laid down for the enrolment of the 
Advocates. It is with this end in view that the Bar Council may make 
rules for the education and examination of the candidates for being 
enrolled as Advocates. The section mainly relied on by the appellant. 

Section 15, may be reproduced as under 
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Section 16 : — >“ A Bar Conncil may, witli the previouB sanction of 
the High Court for which it is constituted, make rules consistent with 
this Act to provide for and regulate any of the following matters 
namely : — 

(a) the rights and duties of the Advocates of the High Court and 
their discipline and professional conduct ; 

{b) the conditions subject to which Advocates of other High Courts 
may be permitted to practise in the High Court ; 

(c) the giving of facilities for legal education and training and the 
holding and conduct of examinations by the Bar Council ; 

{(1) the charging of fees payable to the Bar Council in respect of 
the enjoyment of educational facilities provided ; or of the 
right to appear at examinations held by the Bar Council ; 

(e) the investment and management of the funds of the Bar 
Council, and 

(/) any other matter in respect ef which the High Court may re- 
(pire rules to be made under this section.” 

It will appear that tho Bar Council may make rules on objects 
mentioned in clause (c) with the permission of the High Court which 
may or may not be granted. The University is there to give 
qualifying tests as far as any other Bar Councils in India are con- 
cerned. 

10. We will now turn to consider the conception oj Charitable 
Purposes as given in the Aoi. 

Section 4 (3), clause (i), so far as relevant reads as under: — 

” Any income derived from property held under trust or other 
legal obligation wholly for religious or charitable purposes.” 

The question is whether the income of the Bar Council derived 
from property is held under trust or other legal obligation w holly for 
religious or charitable purposes. The question narrows down to 
whether the objects as defined in the Act are for education or are for 
advancement of any other object of general public utility. It is not 
and it is not contended to be for religious purposes. The word ‘wholly’ 
used in the section under consideration has some significance and it has 
been interpreted to mean ‘ solely ’ and not partly. The Council can 
ftiaini exemption only if it can show that its sole purpose is education 
or (2} the advancement of any other object of public utility. It is clear 
that the whole object is not legal education and the Bar Council is con- 
cerned with education only so far as the adimssion to the profession is 
concerned. The decisions, which we shall have occasion to consider a 
little later, go to show that if the main object is to benefit the profession 
the fact that it incidentally helps education will not make it charitable. 
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The Income-tax Officer and the Appellate Assietant Gommissioner 
relied on Sulley v. Boyal College of Surgeon^ and The General Medical 
Council V. Commissioners of Inland Revenue^. The appellant relied 
on CommAssioners of Inland Revenue v. Forrest (Institution of Civil 
Engineer sf and The King v. Commissioners for Special Purposes of the 
Income Tax (Ex parte University College of North Wales)*. 

11. It may be pointed oat that there is no obligation under the 
Bar Councils Act to impart legal education. The functions are permis- 
sive as will appear from Section 15 mentioned above, and it may be 
noted that several Bar Councils in India, though the Act has been in 
force for 16 years, have tahen no steps to make rules nor have they 
done anything towards legal education. It must be said to the credit of 
the Bar Council, Madras, and its energetic secretary that some work 
has been done in this direction. 

12. The decisions cited below also show that if the main object 
is to benefit the profession the fact that incidentally it helps education 
will not make the object charitable. That “ public utility ” does not 
include benefit to the members of a profession alone is clear from the 
decision of the Court of Appeal in the case of the General Medical 
Council. The position of the General Medical Council formed under 
the Medical Act presents the closest analogy to the Bar Council. Both 
are created by statute and the object is similar, vie., to regulate a pro- 
fession. The benefit to the public, if any, is indirect, m., only by better- 
ment of the profession. It was held by the Court of Appeal that the 
Council was not established for charitable purposes only and was not. 
entitled to exemption. The argument in this case was “ that this body 
has been formed for what may be called general public benefit, and that 
it is therefore to be considered as a body which can ultimately be 
brought within the definition of a charity ”, See page 844 of the judg- 
ment of Lord Hanworth,' M. B. The question under the Indian Act is the 
same. Lord Hanworth states the question which has to be put when 
one is considering objects of public utility in these words : “ Is this a 
body formed for the promotion of abstract science ? ”, or on the otlier 
hand, " la this a society formed for professional purposes ? ” He ans- 
wers the first question in the negative and the second in the affirmative 
and decides the case in favour of the Crown : page 848. 

13. Under the Indian Act also the question is whether the object 
is one of public utility and the test questions laid down by Lord Han- 
worth are directly applicable. This is a direct authority for holding 
that if a society is formed for professional purposes its object is not 
one of public utility and is not hence charitable. The following 

(1) (1892) 3 Tax Cas. 173. (3) (1890) 3 Tax Caa. 117. 

(2) (1928) 13 Tax Cas. 819. (4) (1909) 5 Tax Cas. 408. 
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observations of Sargant, L.J., also at page 849 are very pertinent and 
apply witli all force to Bar Councils : — 

“ I think myself that the whole scheme of this legislation is to 
regulate the profession of medical men, who in consequence have 
certain privileges conferred upon them by the legislation and that it is in 
the fii'st instance as a professional measure that the legislation is to be 
regarded. No doubt, as I have said, the result of that strict qualifica- 
tion and supervision will be to the public advantage. Exactly the 
same tJUng might be said of the regulations whioh govern the adinission 
of giutlified persons to the ra/nks of solicitors and barristers, or any 
other scientific profession.” This decision is applicable in law and on 
the facts. There is nothing to distinguish the present case from it. 

14. The case which appears at first to favour the Couneil is the 
case of Institution of Civil Engineers v. Inland Bevetme^. Though the 
decision of the case was in favour of the assesses, yet the principle laid 
down is wholly against him ; for the case has proceeded upon the footing 
that if the substantial purpose was to benefit the profession the object 
would not be charitable. The object was held to be charitable in this 
case on the express finding based on the facts, tliat the object of the 
institution was primarily to advance science and not to benefit the pro- 
fession. Lord Hanworth, M. E., concludes as follows (page 174) : — 

' “ After these careful criticisms and incisive analysis of the object 
and purpose of the institution and the effect of membership upon 
engineers who belong to it, the House of Lords held that it was 
exempt as being carried on for the promotion of engineering science 
and not for the promotion of professional interest or advantage of the 
members.” Lawrence, L. J., puts the essence of the matter in these 
words (pa^e 174) : “ The answer to this question depends upon 
whether the institution is established solely for the advancement of 
the science of civil engineering (an admittedly charitable purpose) 
or whether one of the purposes for which it is established is to benefit 
civil engineers in order to enable them to practise their profession to 
greater advantage.” The ratio decidendi of the case instead of helping 
the Bar Oouncil, goes against it and afiirms the principle that if the 
substantial object of a body is to regulate and advance the interests of 
a profession, its object would not be charitable. 

16. The question of Medical Councils, The General Medical 
Council^, General Nursing Council for SooUaneS^, Institution of 
CivU Engineers^, Geologists' Association*, and Juridical Socie^, and 
Torhshire Agricultural Society^ have come up before the English 

(1) (1931) 16 Tax Caa. 138. (4) (1928) 14 Tax Cas. 271. 

(2) (1928) 13 Tax Caa 819. (5) (1914) 6 Tax Cas. 467. 

(3) (1929) 14 Tax Cas. 643. (6) (1927) 13 Tax Cas. 58. 



8 


INCOUU XAX BUPOJEIIS 


[VOL. XI 


Courts and aU these deoisions (inoluding tJie eases wJtere the objects 
have been held to be charitable) establish that if the substantial object of 
the institution is to benefit a profession or the tnembers of the institution 
its purpose would not be charitable, even though incidentally such 
associations advance the science which the profession practise. 

The earliest case in which the position of professional associations 
was clearly stated is Commissioners of Inland Revenue v. Forrest. Lord 
Macnaghten said in this case before the House of Lords : “ The question 
at issue taay be stated shortly. Is the property of t.he Institution of 
Civil Engineers legally appropriated and applied for the promotion of 
the science of civil engineering, or is it legally appropriated and applied 
for the benefit of Civil Engineers in order to enable them to practise 
their profession to greater advantage ? ” The principle expressed in 
this case that if the substantial object of an institution is to benefit the 
members of the profession and not the advancement of education or 
science, its income would not be exempt has been consistently followed 
in all later oases. 

In Sulley v. Royal College of Surgeons^, the Boyal College of 
burgeons, Edinburgh, was held to be not a scientific or literary in- 
stitution but an institution for the advancement of the profession of 
Surgeons and its income was held liable to income-tax. 

In Royal College of Surgeons v. Inland Revenue, a decision of the 
Court of Appeal, the College had two main objects, each of great 
importance. One was the promotion of the science of surgery, 
and the other the promotion and encouragement of the practice of 
surgery inoluding the promotion of the interest of those practising or 
about to practise surgery as a profession and also including the examin- 
ation of students and others to qualify for practice, or honours in 
surgery and kindred subjects. Their Lordships disposed of the second 
object summarily with the following words ; See page 867. " Now, so 
far as concerns property which may be legally appropriated and applied 
to what we have called the second main function of the college as 
distinguished from its other function of the promotion of the science of 
surgery, it appears to us clear that such property would not come within 
any of the exemptions from duty mentioned in Section 11 of the Cns- 
toms and Injand Bevenue Act, 1885.” This Section 11 of the Customs 
and Inland Bevenue Act, 1885, exempted under sub-section (3) ‘‘property 
which or the income or profits whereof is legally appropriated and 
applied for the promotion of science.” 

In Farmer v. Juridical Society of Edinburgh*, the test to be applied 
is thus stated in Lord Mackenzie’s judgm^t at page 475 where his 

(1) (1890) 3 Ta* Cas. 117. (3) (1899) 4 Tax Caa. 344. 

(2) (1892) 3 Tax Cas. 173, ^ (4) (1914) 6 Tax Caa. 467. 
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liorilship (]not>dR from the case of Sulley v. Royal Collegt^ ; “If the main 
and leading object of the institution be that of advancing the interests 
of a profession then the fact that it may incidentally and as a conse- 
quence promote science, will not the least make it other than a pro- 
fessional institution and as such not entitled to the exemption claimed.’* 
In this case even though it was set out in the first section of the Buies 
of the Society that “ the object of the society shall be the advtoicement 
of the science of law and the pm-suit of general literatm-e,” it was 
unanimously held by three Lords (the Lord President, Lord Mackenzie 
and Lord Skerrington) that the society was a professional institution. 

16. Findings on the first j 7 o»it.-— There is nothing either in the 
Indian or Knglish Acts or decisions to support the view that a body like 
the Bar Council is one established for a charitable purpose. On the other 
hand every decided case supports the view laid down in the General 
Medioal Council case^ that the purpose of a body which is constituted 
for the benefit of a profession is not a charitable purpose even though 
incidentally it may hold examinations, give lectures, etc., and advance 
education or science. 

Our findings on the first issue, therefore, are that the objects of 
tiie Bar Councils wliich are multifarious do not attract the provisions 
of Auction 4 (3), clause (i), of the Income-tax Act and the Bar Councils 
are not constituted to confine their activities solely to legal education. 
If the object of the Bar Councils Act was tire promotion of legal science 
in the abstract just as in the case of Comtnissiomrs of Inland Revenue 
V. Forrest? cited above, the position would have been different. But as 
stated above the functions primarily are for the benefit of the profession 
and legal education contemplated in the Act merely qualifies its 
members for enrolment as Advocates or helps to make better Advocates. 
The benefit of education is available to the members of the profession 
and tliough the general public may be eventually benefited by the 
Advocates being better equipped in legal knowledge, it is only an in- 
direct and remote purpose and not the immediate one. The object is 
neither in the nature of general public utility nor does it fulfil 
any other purpose stated in Section 4 (8), clause (i), of the Income- 
tax Act. 

17. Findings on the second point. — ^We will now devote ourselves 
to tlie consideration of the second question. There is a difference of 
opinion on the question, for the Income-tax Ofiicer held it to be an 
“ Association of persons ” and the Appellate Assistant Commissioner 
held the Bar Council to be on individual. The case which the Income- 
tax Ofiicer examined and relied upon for his view is Commissioner of 

(1> (1892) 3 Tax Cats. 173. (2) (1928) 13 Tax Cas. 819. (3) (1890) 3 Tax Cas. 117. 
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Income-tax, Madras v. Salem District Urban Bank Ltd}, while the 
Appellate Assistant Commissioner footed himself on Ourrimbhoy 
Ebrahivt Baronetcy Trust v. Commissioner of Income-tax^, and observ- 
ations in Commissioner of Income-tax, Madras v. Salem District Urban 
Bank Ltd} 

We have gone through all the cases and have come to the con- 
clnsion that a corporate body like the Bar Council can more appro- 
priately be classified as an “ Individual ” rather than an “ Association 
of persons.” 

The case in Currimbhoy EbraMm Baronetcy Trusts. Oormnissioner 
of Income-tax^ went on appeal before their Lordships of the Privy 
Council and is reported in Cwrrimbhoy Ebrahim Baronetcy Trust v. 
Commissioner of Income-tax, Bombay. The judgment on appeal was 
confirmed and no exception was taken to the view that the corporate 
body of trustees was an “ Individual ” though this specific point was not 
considered or debated before their Lordships. 

Section 3 says — “ Where any Act of the Indian Legislature enacts 
that income-tax shall be charged fox any year at any rate or rates 
applicable to the total income of an assessee, tax at that rate or tliose 
rates shall be charged for that year in accordance with, and subject to 
the provisions of this Act in respect of all income, profits and gains of 
the previous year of every individual, Hindu undivided family, 
company, firm and other association of individuals.” 

The word "individual” has not been used as synonymous with ‘ per- 
sons." It would have been quite easy to use the word "person” in this 
section instead of the word “ individual ” if it was so intended. The 
word "individual” has been defined in the Oxford Dictionary as - 

" One in substance or essence ; forming an indivisible entity ; 
indivisible.” The corporate body like the Bar Council fulfills the 
sense of this word. In Currimbhoy Ebrahim Baronetcy Trust v. 
Commissioner of Income-tax, Bombay^ it was so held. The case of 
Commissioner of Income-tax, Madras v. Salem District Urban 
Bank Ltd}, relied upon the Income-tax Officer does not decide a 
contrary proposition. In fact, it supports the view taken in the 
Bombay case as against the latter view taken by the Bombay High 
Court in Commissioner of Income-tax, Bombay v. Ahmedabad Mill- 
otoners’ Assodaiion*. In the case of Salem District Urban Bank Ltd} 
referred to above, the question for consideration was whether a body 
like the Salem District Urban Bank, shares of which were held by 

(1) (1940) 8 I.T.R. 269. 

(2) (1932) 5I.T.C.484. 

(3) (1934) 2 LT.R. 148 ; 7 I.T.C. 195. 

(4) (1939) 7 1.T.R. 369. 
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* persons and co-operative societies was an “Individnal” or an “Association 
of individuals” and their Lordships held that the words “ Association 
of individuals” embrace an association of corporate bodies. In the 
same case under consideration the Chief Justice of the Madras High 
Court had laid down : — 

“ To give the word * individual ’ the meaning of * persons ’ only 
would, it seems to me, be to disregard the scheme of the Act and to 
rob the word of an accepted meaning.” 

We, therefore, feel that the Bar Council can be held to be an 
“ Individual ” within the meaning of Section 8 of the Income-tax Act 
and is a body liable to pay tax on its investments and other incomes 
a>s per return. 

Conclusions. — We have found above that the income of the Bar 
Council is not exempt as it is not applied to any educational purposes 
or any object of public utility within the meaning of clause (i) of 
Section 4 (3). We have also held that it is to be classed for purposes 
of Section 3 of the Income-tax Act as “ Individual.” 

18. The result is that these two appeals prefened by the Bar 
Council, Madras, are dismissed and the orders assessing it are hereby 
confirmed.” 

On the application of the assessee under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922) the Appellate Tribunal referred 
the case to the Madras Bagb Court : — 

STATEMENT OF CASE. 

“ These are two applications of the assessee under Section 66 (1) of 
the Income-tax Act relating to the assessment for the years 1939-40 and 

1940- 41 requiring ns to refer to the High Court some questions which, 
it is alleged are questions of law and arise out of our order dated the 5th 
November 1941, under sub-section (4) of Section 33 of the Act of in 
regular assessment Appeals Nos. 25 B.A.A. and 24 B.A.A. Madras of 

1941- 42 respectively. As the facts of the case and questions raised are 
the same in the said two applications, only one reference is made. 

2. The applicant has formulated these questions as follows : — 

(i) Whether the Bar Council of the High Court created by statute 
is not constituted for the performance of duties for the benefit of the 
public and for the advancement of an object of public utility within 
the meaning of Section 4 (3) (i) ; 

(ii) Whether the Bar Council is not a “ public body ” other than 
an “individual, Hindu undivided family, company, local authority, 
firm or other association of persons ” within the meaning of Section 3 
of the Act ; 
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(iii) Whetlier the Bar Council of the High Court is a council 
formed for enabling the Advocates to practise their profession with 
greater advantage to themselves, and is for the benefit of the members 
of the profession alone and only indirectly for the benefit of the public ; 

(iv) Whether the securities and deposits in bank for which 
Bs. 4,107 interest-income was derived were not property held wholly 
for charitable purposes within the meaning of Section 4 (3) ; : 

(v) Whether the examination fee levied is not in connection 
with the education and wholly charitable within the meaning of 
Section 4 (3) (i); 

(vi) Whether the Bar Council of the High Court can be said to 
derive income, profits or gains ” within the meaning of the Income- 
tax Act by reason of statutory fees received from persons eiirolling as 
Advocates. 

3. In the reply to the application filed under rule 54 of the 
Appellate Tribunal Buies, the respondent states that the only ques- 
tions of law that arise out of the said order are : — 

(i) Whether the income of the Bar Council from the 
various sources set out in the assessment order is exempt under Section 
4 (3) (i) of the Income-tax Act ? 

(ii) Whether the status of the Bar Council for the purposes of 
assessment is that of an ‘ individual ’ or whether it does not come under 
any of the classes of persons liable to pay income-tax under the Indian 
Income-tax Act ? 

4. Statement of the Case, — The applicant is a statutory body con- 
stituted under Section 3 (2) of the Indian Bar Councils Act. Bor 
the income-tax years 1939-40 and 1940-41, they were assessed on 
an income under the head “ interest on securities, business and 
other sources.” In this assessment, the income on securities, 
and the moneys held by the applicant were assessed under the head 
^'interest on securities” and “other sources” respectively; the receipts by 
way of enrolment fee and the balance of examination fee were assessed 
as income from business liable to income-tax. The applicant claimed 
that in respect of the income from securities and moneys held there, they 
were held under trust or other legal obligation wholly for charitable 
purposes and as such were exempt within the meaning of Section 4 (S) (i) 
of the Income-tax Act ; the receipt by way of enrolment fee was not in- 
come at all and therefore not assessable and the examination fee was for 
the purpose of educational facilities and as such was not liable to assess- 
ment under Section 4 (3) (i). It was further contended that the Bar 
Council was formed for professional purposes and conferred benefit 
on the legal profession as well as on the public and therefore the 
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' pnrposes served were those of pnblio utility. It is frirther alleged that 
the status for the purposes of assessment under the Inoome-tas Act 
is neither of an * individual ' nor that of an * association of persons,’ 
nor could it be coverd by any of the several terms mentioned in 
Section 3 of the Income-tax Act and that its income is not income at 
all. 

5. The Tribunal considered these points and by their order dated 
the 6th November 1941, came to the conclusion against the contention 
of the applicant. The reasons for such finding have been fully set out and 
they need not be repeated here. It was held by the said order that the 
Bar Council was not exempt as its income was neither applied to any 
educational purposes nor to any object of public utility within the 
meaning of clause (1) of Section 4 (8) of the Income-tax Act. 

6. It was further held for the purposes of Section 3 of the 
Income-tax Act that the applicant should be classed as an ‘ individual.’ 

7. The question that the surplus of receipts of the Bar Council 
over the disbursements in the ‘ previous year ’ was not income at all was 
not argued before the Tribunal nor was considered by it. If it should 
have been argued, the Tribunal would have had no hesitation to hold 
it as income, as in the case of Commissioner of [neome-tax, Bengal v. 
Messrs. Shaio Wallace c0 Co.\ disposed of by their Lordships of the Privy 
Council. Owing to its regular frequency, the income cannot be said 
to be casual in its nature. Strictly speaking, the question does not 
arise from our order but as it is implied in it by our confirmation of 
the assessment, we have no hesitation in referring the question 
along with others. 

8. We think that the following questions of law do arise out of 
our order. They cover the questions raised by the applicant and we 
refer them to the High Court of Madras as below : — 

(i) Whether the income of the Bar Council from the various 
sources set out in the assessment order is exempt under Section 4 (3) (i) 
of the Income-tax Act, 

(ii) Whether the status of the Bar Council for the purposes of 
assessment is that of an ‘ Individual ’ or whether it does not come under 
any of the classes of persons liable to pay income-tax under the Indian 
Income-tax Act, and 

(iii) Whether the whole or any part of the receipts of the Bar 
Council are income, profits or gains assessable to income-tax ? ” 

E. V. Sesha Aiyangar, for the Commissioner. 

Sir Alladi Krishnastoami Aiyar (Advoeate-Qeneral) and M. Subba- 
raya Aiyar, for the assesses. 

(1) (1932) 6 1.T.C. 178 : 59 1.A. 206. 
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This reference came on for hearing on Monday the 2nd day of 
November, 1942, and the Court delivered the following : — 

JUDGMENT. 

(Judgment of the Court was delivered by the Hon’ble the Chief 
Justice). 

The questions referred by the lncome>tax Appellate Tribunal 
relate to the liability of the Bar Council of Madras to income-tax. The 
Income-tax authorities have imposed a tax on the income of the Coun- 
cil for the years 1939-40 and 1940-41. In the previous years no tax 
was levied, it being taken that the income of the Council was not tax- 
able under the Act. It may be mentioned that the Bar Councils of 
Calcutta, Bombay, Allahabad, Lucknow, Patna, Sind and Nagpur have 
not been required to pay tax on their income. The income of the 
Council consists of fees paid by persons enrolled as Advocates of the 
High Court, examination fees paid by apprentices-at-law and interest 
on investments. The enrolment fees provide the biggest source of 
income. The income is utilized for meeting the establishment ex- 
penses and the payment of fees to lecturers and examiners. The Council 
is a statutory body whose main functions relate to the enrolment of 
persons as Advocates of the High Court, the rights and duties of Advo- 
cates and their discipline and professional conduct. Its duties, however, 
include the giving of facilities for legal education and training and the 
holding and conduct of examinations. 

Section 8 of the Income-tax Act which is the charging section 
makes, inter alia, an individual or association of persons liable to 
pay the tax on income. The Council has been taxed as an individual, 
and there can be no doubt that it is an individual or association of 
persons within the meaning of the section. Therefore its income is 
taxable unless exemption is to be obtained under the provisions of 
Section 4 (8). Clause (i) of sub-section (3) exempts income derived 
from property held under trust or other legal obligation wholly for 
religious or charitable purposes and, in the case of property so held in 
part only for such purposes, the income applied or finally set apart for 
application thereto. The last clause of this sub-section defines what is 
meant by the words ” charitable purpose ” and the definition includes 
education. 

When the Income-tax Officer proposed to assess the Council to 
income-tax, it claimed total exemption by reason of clause (i) of the 
sub-section and the case has proceeded throughout on that basis. The 
Council appealed from the Income-tax Officer’s order to the Appellate 
Assistant Commissioner and from the latter’s order, which confirmed 
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• the Income-tax Officer’s order, to the Income-tax Appellate Tribunal, 
which agreed with the Income-tax authorities that this clause did not 
exempt the income of the Council. 

Now, it is clear that it does exempt income derived from the in- 
vestments of the Council if those investments are held by the Council 
for educational purposes. This aspect of the case has not been con- 
sidered. The learned Advocate-General who appears on behalf of the 
Council has stated to the Court that the investments of the Council 
have been made, and the fund represented by them is held, for educa- 
tional purposes. This being so, this income is not taxable. On the 
other hand it is quite clear that the income derived from enrolment 
and examination fees is taxable income. At the suggestion of the Court, 
the Council will make a formal statement to the Income-tax authori- 
ties with regard to the purposes for which the investments are held. In 
these circumstances Mr. Sesha A 3 ryangar, on behalf of the Income-tax 
authorities, suggests that the case may be allowed to stand over for a 
week in order to enable him to obtain instructions from the Commis- 
sioner of Income-tax. W e agree to this course and the case will stand 
out of the list until next Monday. If it is possible, as it appears likely, 
that an agreement may be arrived at, it will not be necessary for this 
Court to answer the reference. 

This case coming on for further hearing on 9th November 1942 
the Court made the following : — 

ORDER. 

(The order of the Court was delivered by the Hon’ble the Chief 
Justice). 

The learned Advocate-General on behalf of the Bar Council states 
that the Council will utilize its income from investments solely for 
l^al education and for expenses, including establishment charges, in 
connection therewith. In future separate accounts will be maintained 
for this purpose. In past years the Council have been treating the 
investments and income therefrom as applicable to legal education, 
though no separate accounts have been maintained in respect of the 
investments. This mokes it perfectly clear that the income of the 
Council received from investments is not taxable. As we have pointed 
out in our order, dated the 2nd November 1942, the income from enrol- 
ment and examination fees is taxable. The Commissioner of Income- 
tax accepts the statement of the learned Advocate-General. 

In these circumstances the assessment for the years in question 
should be made on this basis. The questions referred will be answered 
in the sense indicated in our two orders. 

There will be no order as to costs. 

Btferenee msuered accordingly. 
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[In the Patna High Coubt.] 

SIEDAE BAHADUE INDEA SINGH 

V. 

COMMISSIONEE OP INCOME-TAX. BIHAE AND OEISSA. 

Habbies, G. J., and Manohab Lall, J. 

September 18, 1942. 

Indian Income-tax Act (XI of 1922), Secs. 8, 25 A, 06 (3) — 
Statds — Individdal oe Hindtt Undivided Pamilv — Submission op 
Eetubn and Assessment as Hindu Undivided Pamidt fob Rbvebal 
Yeabs — Subsequent Claim to be Assessed as Individual — Lega- 
lity — ^Evidence to Peovb that Business is Self Acquisition — Valt'^b 
of — Absence of Nucleus — Pbevious Admissions in Income-tax Eb- 
TUBNS — Bppbot — ^Estoppel — Ess Judicata — Scope of Sec. 26A (3) 
— Question of Pact — ^Intebpebence by High Coubt. 

The assessee, who was assessed up to the year 1924 as cm individual, 
claimed before the Oortmissioner in the year 1924~25 that his assess- 
able income was derived from business which belonged to\ the joint 
family consisting of himself, his three sons and his brother. Although 
the joint family had no nucleus, the assessee was assessed as a Hindu un- 
divided family on the basis of his statement for the first time in ilmt year. 
In the subsequent years the assessee continued to file returns as a Hiesdu 
undivided family and he was also assessed on the same basis. In the 
year 1936 the assessee, who had by that time built up a large steel works 
business, transferred that business to a public company in consideration 
of about Bs, 82 lakhs in the form of shares and debentures of that com- 
pany. The assessee thereafter formed a private company consisting of 
himself and his two sons to act as the managing agents of the public 
oompcmy and appointed the private company as his nominee to receive 
the consideration of Bs. 32 lakhs from the pubUc company. The assessee 
became the governing director of the private company on a remuneration 
of Bs. 1,000 per month. In the year 1988-89 the assessee again made a 
return showing Ms status as a Hindu undivided family and he was 
assessed on that basis on an income of Bs. 1,30,805 which included the 
sum of Bs. 12,000 representing director's fees. The assessee subse- 
quently contended that the whole income should be assessed in his hands 
as an individual for the following reasons x (1) the joint family had no 
nucleus and MS' statement before the Commissioner that the business was 
joint family business would not make it a joint family business ; (2) 
the agreement of tromsfer between the assessee and the public compare 
distinctly provided that the assessee had for some time past hem carrying 
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on the business in his own name and he toas the sole proprietor of that 
business ; (d) the assessee exercised full dominion over the consideration 
of Bs. 33 lakhs received by his nominee {the private co7npany) which 
was subsequently divided in three equal parts ; (4) the assessee and his 
two sons in order to avoid future disputes entered into a family 
wrramgement in 1939 by which the Bs. 33 lakhs loas divided in three 
equal portions ; and {5) the sum of Bs. 12,000 received by him as govern- 
ing director was his private income. The Commissioner rejected these 
contentions and confirmed the assessme^it. On a reference under Sec- 
tion 66 (8) : 

Held, (i) that the principle of estoppel or res-judicata has no appli- 
cation to income-tax cases ; b^ii the admissions made by the assessee 
were pieces of evidence which could he considered to determine the status 
of the assessee ; 

{2) that the joint family had no nucleus cmd the admission made 
by the assessee before the Commissioner when construed strictly and 
literally^ and the subsequent declarations in the returns could not con- 
vert the separate property of the assessee into joint family property. In 
any case the recitals in the instrument of transfer of the business to 
the public company and the subsequent dominion exercised by the assessee 
over the consideration completely outweighed the effect of the admissions; 

(3) that the Court in arriving at this decision was not interfermg 
with the iindmg of fact arrived at by the Commissioner but was merely 
considering the proper legal effect of all the proved facts which had been 
stated in the reference by the Commissioner md which were admitted by 
the parties ; 

(4) that, as the contention that the family had disrupted by the 
subsequent arrangement betwee/n the assessee cmd his sons was not put 
forward before the Income-tax Officer at the time of making the assess- 
ment, the family would be continued to be treated under Section 26 A (3) 
as a joint Hindu family for the purposes of the Income-tax Act; 

(5) that under the circumstances the assessee and his two sons 
constituted a Hindu undivided family ; but the income from the business, 
property, etc., was not assessable as the income of the joint family hut 
as of the assessee in his individual chpacity \ 

(6) that the income of the assessee as the governing director of 
the private compa/ny could not he included in the income of the joint 
Hindu family. 

Makohab LalIi, J . — Title to land cannot pass by am admission 
when the statute requires a deed. 

The property of an individual cannot become the property of a 
joint Hindu family by mere expression of intention unless the property 
1—3 
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M transferred to tlie joint E-mdu family by some means recognised by 
loAo. If it is movable property then it should be handed over to the 
joint family and its subsequent possession or enjoyment sJtouhl be sluwn 
to be on behalf of the joint Si/ndu family. If it is immovable then it 
must be transferred by a registered document if its value is more ik(m 
Bs. 100. 

Cases referred to 

A. L, P. R. Periakamppan Cheity t>. R< M. A. M. Arunachalam Chetty (1926) [.L.R. 50 
Mad. 5S2. 

Brokon Hill Ca, Ltd. «. Manicipal Council of Broken Hill [1926] A.C 94. 

Jadn Nath Poddar o. Rnp Lai Poddar (1906) 33 Cal. 967 ; 10 C.W.N. 650 ; 4 C.L.]. 22. 

Kashi Nath Pal v. Jagat Kishore Acharya Choudhry (1915) 20 C.W.N. 643. 

McNclly 0 . S.R.O. Coy. (1903) 62 L.R.A. 562. 

Nafar Chandra Pal Chondhry t). Shukur Sheikh (1918) I.L.R. 46 Cal. 189. 

Rai Bahadur Sahn Har Prasad Raja Radha Raman v. Commissioner of Incomo-tax, 
C.P. & U.P. (10 I.T.C. 83). 

Ram Gopal v. Shamskhaton (1892) I.L.R. 20 Cal. 93 ; 19 LA. 228 ; 6 Sar. P.C.J. 247 : 
17 Ind. Jur. 38. 

Ram Parkash Das v. Anand Das (43 I.A. 73). 

Ramratan Sukul v. Nandu (1892) 19 I.A. 1 ; 19 Cal. 249. 

Case stated under Section 66 (3) of the Indian Income-tax Act 
(XI of 1922 before Amendment) by the Commissioner of Income-tax, 
Bihar & Orissa: (Miscellaneous Judicial Case No. 16 of 1941). 

STATEMENT OF CASE. 

“ In compliance with your above letter,* I have the honour to 
send herewith a statement of the case under Section 66 (3) of the Indian 
Income-tax Act of 1922 (referred to hereinafter as “ the Act ”). 

2. The assessee in this case is a Hindu undivided family of Sirdar 
Indra Singh and his two sons. Sirdar Baldev Singh and Sirdar Ajaib 
Singh, the “ Xarta ’’ whereof is Sirdar Indra Singh of Jamshedpur. 
The income under reference pertains to the “ previous ” year ending 
31-3-1938 (hereinafter referred to as “ the accounting year "), which 
forms the basis of assessment for the financial year 1938-39 hereinafter 
referred to as (“ the assessment year ”). We are, therefore, concerned 
with the Act as it stood before the amendment of 1939. Sirdar Indra 
Singh has been doing the business of a contractor since a long time at 
Jamshedpur and also owns sctfne house property. He used to be 
assessed for and up to the assessment year 1924-25 on the income from 
these sources as an “ individual. ” It was in that year that, in con- 
nection with his super-tax assessment, he objected to the status, stating 
that the assessment should have been made as on a “ Hindu undivided 
family. ” His contention was allowed by the then Commissioner of 
Income-tax, Mr. Middleton, as per his review order dated 26-6-1925 

* No. 1744 M. A., dated Patna, the 31st March 1941. 
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(Exhibit A). The assesBee accordingly got the advantage of a higher 
slab of statutory exemption from super>tax to the extent of Bs. 76,000, 
instead of Bs. 60,000 which was applicable in the case of “individnals.” 
Ever since then, he is being assessed as a “Hindu undivided family” 
and has been getting the statutory abatement of Bs. 76,000 for super- 
tax. Even in the assessee’s returns of total income filed in the last 
several years up to the financial year 1939-40 (including the assessment 
year under reference of 1938-39), the status noted by the assessee was 
that of a “Hindu undivided family.” Belevant extracts from the re- 
turns filed in the above years 1934-35 to 1939-40 are given in E.xhi- 
bits B to H. It is important to note that in the returns for the year 
1936-37 (Exhibit D) and 1937-38 (Exhibit E), even the director’s fees 
received in the names of the above-mentioned two sons of Indra Singh 
and himself were all aggregated and returned as the income of the 
family. It may also be observed that in order to support his conten- 
tion that the assessee is not a “Hindu undivided family”, he also 
filed a claim under Section 26 A for the purpose of 1939-40 assessment, 
stating that on the strength of the agreement dated 24th March 1939 
(Exhibit H), the family and already disrupted and that the family pro- 
perties had been partitioned among Sardar Indra Singh and his said 
two sons. But, this claim was rejected by the Income-tax Officer. 

3. It seems that the contention regarding the assessee’s status 
was not properly argued by the assessee before the Income-tax Ofiicer, 
as was done before the Assistant Commissioner of Income-tax. As no 
evidence was produced by the assessee in support of this contention, 
the Assistant Commissioner did not allow it. (Belevant extract from 
the appellate order is given in Exhibt I.) The assessee, not being 
satisfied with the Assistant Commissioner’s order, filed an application 
before me only under Section 66 (2) of the Act, there being no review 
petition filed under Section 33 of the Act. For the reasons given in 
my order, dated 9-8-1940 (relevant extract therefrom being given in 
Exhibit J), I declined to make a reference to the Honourable Court. 
The assessee having filed an application under Section 66 (3) of the 
Act, I have been directed by the Honourable Court to state a case upon 
the following questions. 

4. Questions of law : — 

(1) Do Sirdar Indra Singh and his two sons constitute a 
“ Hindu undivided family” for the purposes of the Indian Income-tax 
Act (XI of 1922)? 

(2) If the answer to question (1) is in the affirmative, is the 
income from business, property etc., assessable as the income of the 
joint family or of Sirdar Indra Singh alone? 
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(3) Gan the income of Sirdar Indra Singh as managing director 
of Indra and Sons Ltd., amonnting to Es. 12,000 in the year of acconnt, 
be included in the income of the Hindu undivided family ? 

5. Opinion of the Commissioner — As stated above. Sirdar Indra 
Singh (the assessee in this case), has been on his own representation be* 
fore my predecessor, assessed hitherto as an "undivided Hindu 
family.” Even in hie returns of income, he has given full details of 
the adult members of his joint family, as stated above. In the case of a 
Hindu father and his sons, it is the ordinary presumption in law that 
they are joint unless proved to the contrai-y, and this has not been re- 
butted in this case. On the contrary there has been an admission year 
after year of the assessee himself, and also a declaration in the duly 
vei'ified returns, that the family was a Hindu undivided family up to 
1939-40 assessment. Even a claim for separation of the members of 
the family and partition of the joint family properties under Section 25 A 
of the Act was filed during the assessment proceedings for the sub- 
sequent assessment year 1939-40, which was, however, unsuccessful. 
If the assessee’s family were uot joint, it is not understood why the 
claim for separation and partition under Section 25A of the Act was 
filed (Exhibit H). 

6. Besides, there has been a galaxy of rulings holding that the 
question whether a Hindu family had split up or not is one of fact. It 
was so held by the Calcutta High Court in the case of Bislmhwar Lai 
Brijlal^ ; by the Lahore High Court in the case of Jattu by Uio 
Patna High Court in that of Ghamhyam Das Bamkwim^ ; by the 
Lahore High Court in Baja Singh Obera^; by the same Higli Court in 
the case of Piyare Lai and Others^; and by the Eangoon High Court in 
the case of Bansidhar and Sons^. In view of these rulings and the facts 
of the case as given above, and in the absence of any evidence to the 
contrary, there can be no doubt that the family is undivided. 

7. It had also been urged by the assessee that the business and tlio 
property in question were the self-acquired property of Sirdar Indra 
Singh, but no evidence in support thereof was produced before the In- 
come-tax department. On the contrary, it is evident from the facts on 
record and from his own declarations made by the assessee in his 
returns from year to year, that Sirdar Indra Singh’s property and earn- 
ings were thrown into the common stock of the family. His sons 
are also grown up and have got good training and experience m business 
and have been evidently throwing their earnings in the common stock. 
It was held by their Lordships of the Privy Council in the case of 

visso, 4 1.T.C, 363. (4) (1934) 3 1.T.H. 331. 

(2) (1932) 6 1.T.C. 162. (3) (1933) 1 I.T.lt, 215. 

(3) (1932) 6 1.T.C. 198. (6) (1938) 6 1.T.R. 95. 
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Kalf/anji Vitkal Das^ that it was not proved in that case that the in- 
dividual uiembpr had thrown into the common stock his self-acquired 
property and consequently the income could not be held to be that of 
the family. The obvious inference of these observations is that, if such 
an income had been thrown into the common stock of the family it would 
have been held to be the income of the family. This fact has been 
proved in this case by the admissions and the representations of the 
assossec himself year after year. It> is also indicated by the fact as 
explained in [nira. 10 below, that Sirdar Indra Singh nominated the 
private com pitny, of which the shareholders were his two sons and him- 
self, to be the recipient of the consideration of Its. 32 lacs to be given by 
the )inblic company for the sale of the business of the Indian Steel and 
Wire I’roducls thereto. If this business were the individual property of 
Sirdar Indra Singh, he would have liimself got the consideration money 
(which comprised of shares and debentures) and he would not have 
asked I'he public company to give that consideration to the private 
com])any in which his two sons were also the shareholders with him- 
self in equal shares. It will also appear from the deed of agreement 
dated 24lh March 1939, hied in support of the assessoe’s claim under 
Section 25 A tiiat Sirdar an<l his two sons were a Hindu undivided 
family when the dewl was entered into and signed by them. 

8. In view of tite above facts, it is submitted that there were suffi- 
cient material and evidence before the Income-tax department to come 
to the ilnding that the assossee is a “ Hindu undivided family.” In my 
humblo opinion, the first question should, therefore, be answered in the 
affirmative, etc., to tlio effect that Sirdar Indra Singh and his two sons 
constitute a Hindu undivided family for the purposes of the Indian 
Income-tax Act, 1922, and the second question be answered to the effect 
that the income from business, property, etc., is assessable as income of 
the joint family and not of Sirdar Indra Singh alone. 

9. As regards the third question, whether tlie income of Sirdar 
Indra Singh as managing director of the private company, amounting 
to lis. 12,000 in the year of account, be included in the income of the 
Hindu undivided family, it would be necessary to go into the previous 
history of the assessee in order to appreciate this question. Sirdar 
Indra Singh (as the “ Karta ” of the family) also owned a business 
called “ The Indian Steel and Wire Products ", which was sold by him 
sometime in the year 1936 as a going concern to a public limited com- 
pany at Calcutta called “ The Indian Steel and Wire Products, 
Limited ”, (hereinafter refornul to as “ the public company ”) for a 
consideration of Ks. 82 lacs. Healiy speaking, it was a mere conversion 

(1) (1937) 5 I.T.K. 90. 
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of a private concem into a public limited company. Tliis sum of 
Es. 32 lacs was not to be paid in cash, but in the sliape of shares and 
debentures of the public company. In the ordinary course, Sirdar 
Indra Singh (as the “ Karta ” of the family) who WJis the vendor of the 
business should have himself received the said consideration shares 
and debentures) of Es. 32 lacs from the public company. In that ciise, the 
assessee (Hindu undivided family) should have also received imd account- 
ed for the big dividend and interest from such shares and debentures in 
the returns of income of the family. Similarly, the Hindu undivided 
family in the ordinary course would also have been appointed the 
managing agents of the public company if the private company of 
Indra Singh and Sons Limited had not been formed by Sirdar Indra 
Singh, and in which case the assessee would have also received and 
accounted for the big managing agency remuneration receivable from 
the public company in the returns of income of the family. J^ut, sis 
stated to me by Sirdar Indra Singh at the time of the hearing of tlie appli- 
cation under Section 66 (2), because his two sons were witli him in Die 
old private business of the Indian Steel and Wire Products and because 
he wanted to give them a portion of this sale consideration of Es. 32 
lacs, he formed a private limited company at Calcutta called “ Indra 
Singh and Sons Limited ” the only three share-holders whereof are also 
Sirdar Indra Singh and his said two sons, vtA., the adult members of tlie 
family, in equal shares. 

10. Now, if Sirdar Indra Singh wanted to give a part of the said 
sale consideration to his two sons for settling them in life, as slated 
above, he could have as well done so by transferring to them some of 
the said shares and debentures after they were issued to liim by the 
company. But, he said to me that he was advised to form the private 
limited company which would be a better show. He also told me that 
he wrote a letter to the public company to issue its shares and deben- 
tures of the value of Es. 82 lacs not to himself (i.c,, the Hindu undivid- 
ed family) as per the memorandum of association of the public com- 
pany but to his nominees, viz,, the private company of Indiat Kingh 
and Sons Limited consisting of himself and the two sons. Accordingly, 
the public company issued the shares and debentures of Die vtilue of 
Es. 32 lacs to the private company and not to the Hindu undivided 
family. It was also stated to me by Sirdar Indra Singh that the private 
company was originally started with a paid up capital of only Es. 2,001J. 
But later on at his own desire, its share capital was increased to Es. 30 
lacs, not as paid up in oasli but by a mere transf ei- entry of Es. 29,98,000 
from 'the personal account of Sirdar Indra Singh to the slmre capital 
account, in the private company’s ledger. 
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11. Instead of the shave capital of Bs. 80 lacs being owned 
by the Hindu undivided family who weve really tlie owners of this 
private company, the share capital was issued, as per the wish 
of Sirdar Indra Singh, in the individual names of the three mem- 
bers of the family, via., Sirdar Indra Singh and his said two 
sons in equal shares, vig., Bs. 10 lacs to each of them. The re- 
sult was that the two sons of Sirdar Indra Singh, viz.. Sirdar 
Baldev Singh and Sirdar Ajaib Singh, without paying a single pie auto- 
matically became the owners of (each of them to the extent of one- 
third) the shares and debentures of Bs. 32 lacs issued by the public 
company to the private company on account of the said consideration 
for the sale of the old business of the Indian Steel and Wire Products, 
the remaining one-third being owned by Sirdar Indra Singh himself. 
Besides, Sirdar Indra Singh, in his return of income (dated 14-7-1937) 
for the year 1937-38 had not only declared himself as a “ Hindu undi- 
vided family ” along with his said two sons, but had also shown therein 
the aggregate of the director’s fees of all the 3 members of the family 
{vis,, himself and his sons), oven including the amount of Bs. 12,000 
whidi was said to have been received by him as managing director’s 
remuneration from the private company. Similarly, in the return of 
income for the year 1936-37, the director’s fees of Sirdar Indra Singh 
and his son Sirdar Baldev Singh had been added togther and shown as 
the income of the family. 

12. It may not be out of place to add that on a reference being 
made by the Oommissioner of Income-tax, Bengal, to the Board of 
Beferees under Section 23 A of the Act as it stood before the assess- 
ment of 1939 regarding 1987-88 assessment, the Board held that the 
private company at Calcutta was practically a one man show, that the 
company may not be assessed as a separate entity and that its three 
share-holders (Sirdar Indra Singh and his 2 sons), who are also the 
members of the joint family, could be assessed directly on the income 
of the private company under that section. 

18. Thetiltimate effect of all such special arrangements with the 
public company and the book entries in the private company was that 
the Hindu undivided family of Sirdar Indra Singh did not show in tlieir 
own retuim of income, the big amounts of interest and dividend receiv- 
ed on account of the above-mentioned shares and debentures of the 
value of about Bs. 82 lacs and so also the handsome managing agency 
remuneration receivable from the public company. All this big income 
was, however, shown in the return of the private company. It will 
also be seen from the above facts that the owners of the private com- 
pany are identical with those of the Hindu undivided family, «Mr., 
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Sirdar Indra Singh and hia two sons. Therefore, all the net assets of 
the private company inolnding the shares and debentures of the public 
company worth about Es. 32 lacs, truly speaking belong entirely to the 
Hindu undivided family. The whole of the big income of the private 
company can, therefore, be appropriated by Sirdar Indra Singh and 
his two sons, who also form the said Hindu undivided family, in any 
way they like. It is also seen that the intention of Sirdar Indra 
Singh in forming the private company was to remove and transfer 
a portion of the capital or wealth of the Hindu undivided family (to- 
gether’ with its income) to the private company, so that for super-tax 
purposes a portion of the income of the Hindu undivided family may 
be assessed separately in the hands of the private company at the lower 
rate, thereby saving a lot of super-tax to the Hindu undivided family 
and also saving income-tax at the higher rate on the rest of the income 
of the family. 

14. Having once proved that the owners of the private company 
and the Hindu undivided family are identical, vie., three share- 
holders and adult members of the family, it is quite clear that the sum 
of Es. 12,000 per annum received by Sirdar Indra Singh (and so also in 
subsequent years by his two sons) from his own private company is 
not the income of Sirdar Indra Singh alone in his individual capacity, 
but that it is received by him as a nominee of the Hindu undivided 
family and also as the director (also share-holder) of his own private 
company. In view of the fact that the three directors of the private 
company and also its three share-holders, viz., Sirdar Indra Singh and 
his two sons were identical, I submit that the department was justified 
in coming to the conclusion that the sum of Es. 12,000 was an ap- 
propriation of the company’s income (Aspro Ltd. v. Commissioner of 
Taxet^) the person fixing the amount and the person receiving the 
same being the saftie person. It was a mere diversion of the company’s 
income and the owners of the company and the adult members of tlie 
assessee’s Hindu undivided family .are also identical. Besides, it was 
held by the Calcutta High Court that the question, whether payment to 
a director was hona fide for service rendered by him or was a mere 
distribution of profit to evade assessment of income-tax at proper rates, 
was one of fact : Lakshmi Naraym Sen d Sons Ltd., In re\ 

15. In the light of the above findings of fact, it is humbly sub- 
mitted that this third question should be answered in the affirmative.”. 

S. 0. Isaacs, S. N. Bose and S. K. Sirkar, for the assesses. 

S. M. Qupta, for the Commissioner. 

(1) (1936) 4 I.T.K. 264. (2) (1936) 4 I.T.R. 255. 
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JUDGMENT. 

Manohab Lall, J. — This is a reference by the Commissioner of 
Income-tax, Bihar and Orissa, under Section 66 (3) of the Indian In- 
come-tax Act;. 

It is common ground that Sirdar Indra Singh and liis two sons, 
Sirdar Baldev Singh and Sirdar Ajaib Singh were members of a joint 
Hindu family up to 1936, but there is a serious dispute between the 
assesses and the Income-tax department as to whether this Hindu 
undivided family had joint family property the income whereof was 
the subject of assessment to income-tax in a number of years and parti- 
cularly in the year of assessment 1938-39 for the accounting period 
1937-38 with which this ref erence is concerned. In that year Sirdar. 
Indra Singh, the assessee, made a return showing his status as of a 
Hindu undivided family and was assessed on a total income of 
Bs. 1,30,806. He contended at the time of the making of the assess- 
ment that he should be assessed as an individual and not as joint 
Hindu family. This contention does not appear to have been clearly 
raised before the Income-tax Officer but was allowed to be raised in 
the appeal before the Appellate Assistant Commissioner who overruled 
the contention and held that the status of the assessee was that of a 
Hindu undivided family. In the assessable income the Income-tax 
Officer included a sum of Bs. 12,000 as director’s fees received by Sirdar 
Indra Singh on behalf of the joint Hindu family in circumstances to be 
described fully hereinafter. The assessee ’s objection that this was his 
own private income and not the income of the joint Hindu family was 
overruled both by the Income-tax Officer and by the Assistant Com- 
missioner who dismissed the appeal on the 29th December, 1939. It 
may be observed here that the assessee had objected to the inclusion 
of two other items, (1) Bs. 185-6-6 received from the Indian Steel and 
Wire Products, Ltd., and ^2) Bs. 5,000 which was said to belong to one 
A. N. Biswas. The assessee failed in getting these two items excluded 
from his assessable income and the questions now framed do not cover 
these two items of income and so nothing further need be said about 
them. Thereafter the assessee moved the Commissioner of Income-tax 
to refer to the High Court under Section 66 (2) of the Act certain 
questions of law formulated by him, but the Commissioner on the 9th 
August, 1940, held that these questions were questions of fact and 
declined to make a reference. The assessee thereafter moved this Court 
when the following three questions of law were formulated upon which 
the Commissioner of Income-tax was asked to state a case ; — 

** (1) Do Sirdar Indra Singh and his two sons constitute a 
‘‘Hindu undivided family ” for the purposes of the Indian Income-tax 
Act<XI of 1922) ? 

1-.4 
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(2) If the answer to question (1) is in the affirmative, is the ‘ 
income from business, property, etc., assessable as the income of the 
joint family or of Sirdar Indr a Singh alone? 

(3) Gan the income of Sirdar Indra Singh as managing director 
of Indra Singh and Sons Ltd., amounting to Bs. 12,000 in the year of 
account be included in the income of the Hindu undivided family ? ” 

The Commissioner sent up a statement of the case on the 2nd of 
June, 1941. 

The assessee who is a very wealthy man started his career years 
^o as a private contractor in Jamshedpur and by his personal exer- 
tions built up a large lucrative and expanding business. Before the 
jrear 1924 the assessee used to be assessed to income-tax as an indivi- 
dual. The joint Hindu family at that time consisted of himself, hie 
three sons and his brother. Sirdar Hira Singh, but the family had no 
nucleus (see the statements in paragi'aphs 2 and 3 of the petition of the 
assessee to this Court at page 13 — these facts were accepted as correct 
in the course of the argument before us). On the 26th June, 1925, 
the assessee moved the Commissioner of Income-tax under Section 33 
of the Act to revise the assessment which had been made treating his 
income as that of an individual. He claimed before the Commissioner 
that his assessable income was derived from business which “ belongs 
to him and his three sons and his brother Sirdar Hira Singh," that his 
father is alive but is separate from Hira Singh and Indra Singh and 
live with their step-mother, that the father and the sons by one wife 
are joint and the two sons by another wife are joint with each other 
but separate from their father and step-brothers. The Commissioner 
by an order dated the 2Sth June, 1926, (printed at page 8) while 
disposing of this application for revision of the assessment held that 
the assessment will be made on Bs. 60,000, but with regard to the claim 
that no super-tax should be levied because the business was that of a 
joint Hindu family he observed that as it was impossible to disprove 
the statement of the assessee, which I have summarised just now, 
although the only evidence was the assessee’s statement, no super-tax 
should be charged. The effect of this order was that the assessee was 
assessed for the first time in 1924-26 under the status of a Hindu 
undivided family. In the subsequent years the assessee continued to be 
assessed on the some status as a Hindu undivided family and indeed 
he filed retutns, which are required to be submitted each year, on the 
same basis. It may be stated here that since 26th June, 1925, nothing 
further has been heard of Sirdar Hira Singh. He appears to have 
dropped out completely from the assessment records of the Income- 
tax department. As years rolled on, the business of the assessee grew 
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still further and in 1935 he or the family owned the Indian Steel and 
Wire Products Works. Towards the end of that year this concern 
ceased to exist and its assets were transferred to a public company with 
limited liability. The memorandum of the company shows that Sirdar 
Indra Singh, his two sons, Sirdar Ajaib Singh and Arjan Singh and 
four other persons, were the first subscribers. The capital of this 
company was fixed at Bs. 50,00,000 divided into 45,000 ordinary shares 
of Bs. 100 each and 20,000 deferred shares of Bs. 25 each (see paragraph 
5 of the memorandum). In the articles of association it is distinctly 
provided that this limited company was formed to forthwith enter into 
an agreement with Sirdar Indra Singh in terms of a draft agreement 
which was then ready. A formal agreement was actually entered into 
on the 8th February, 1936 (msurked exhibit 1 in this Court), between 
Sirdar Indra Singh and Indian Steel and Wire Products Limited 
wherein it was agreed after referring to the relative clauses in the 
articles of association that a sum of Bs. 32,00,000 being a portion of 
the consideration for the sale of the goodwill and assets of Indian 
Steel and Wire Products shall be paid to the vendor Sirdar Indra Singh 
in this way : Bs. 5,00,000 by the issue to the vendor or his nominees 
of 20,000 fully paid deferred shares in the capital of the company of 
B8.25 each, Bs. 17,00,000 by the issue to the vender or his nominees of 
17,000, fully paid ordinary shares in the capital of the company, and 
the balance of Bs. 10,00,000 by the issue of first mortgage debentm-es of 
the company carrying interest at the rate of Bs. seven and half per 
cent, per annum. In the recitals it is distinctly and clearly stated that 
the vendor has for some time past in his own name or as the sole 
proprietor of Indra Bingh and Sons carried on business as the manu- 
facturer of and dealer in steel wire products at Jamshedpur under the 
name and style of the “ Indian Steel and Wire Products. ” There is no 
statement that the assessee was the Karta of any joint Hindu family 
and that he was entering into this large scale transaction on behalf of 
hie joint Hindu family. (This deed of agreement was tendered on 
behalf of the assessee and marked as an exhibit in the case without 
objection by the learned counsel for the Income-tax department. The 
contents of this document were freely used by the Commissioner in 
preparing hie statement of the case and, therefore, it was thought neces- 
sary to have it on the record). 

On the 2nd of December, 1935, Sirdar Indra Singh and his eon 
Sirdar Baldev Singh became the first two subscribers of a memorandum 
of association to form a private company. This company was styled Indra 
Singh and Sons Limited — the memorandum and articles of association 
are on the record. Although the subscribers were Sirdar Indra Singh 
and Sirdar Baldev Singh it is common ground that Sirdar Indra Singh 
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and his two sons, the third son was idead by this time, were the share- 
holders of this private limited company which was duly registered under 
the Indian Companies Act of 1913. The capital of this private com- 
pany wasBs. 30,00,000 divided into 3,000 shares of Bs. 1,000 each and 
this company was to act as the managing agents of the Indism Wire 
and Steel Products Company, Limited, hereinafter to be referred to as 
the “ Public Company. ” Sirdar Indra Singh nominated Indra Singh 
and Sons Limited as his nominee to receive Bs. 80,00,000 from the 
public company as per agreement dated the 8th February, 1936. This 
sum was divided by the vendor into three parts of Bs. 10,00,000 each 
between himself and his two sons who, as stated just now, were the 
only three shareholders of this private company. By article 111 of 
this company Sirdar Indra Singh was appointed as a governing 
director until he resigns the office or dies or ceases to hold at least 
10,000 sliares. By article 116 his remuneration while hcheUltho office 
of the governing director was fixed at the rate of Bs. 1,000 a month ttp 
that Ins annual emolument was Bs. 12,000 which forms the subject of 
question No. 3 to be answered by this Court. In the year 1938-89 the 
ussessee came to be assessed as already stated on his income for the pre- 
vious year 1937-38. The assessment was made on the 80th December, 
1938. The appeal against this assessment was disposed of on tho 29th 
December 1939. In the meantime on the 24th of March, 1939, Hirdur 
Indra Singh'andhis two sons entered into an agreement which is des- 
cribed as memorandum of agreement between the father and his two 
sons and is exhibit H (at page 10). It recites that Sirdar Indra’ Singh 
by his own exertion and out of his own income has acquired various 
properties in British India and has been enjoying the rents, issues and 
profits thereof, that the parties have been living as members of iihc 
joint Hindu family, that a number of shares which originally stood in 
the name of Sirdar Indra Singh were transferred to a private limited 
company, Indra Singh and Sons Limited, and that these shares have been 
divided into three parts of Bs. 10,00,000 each, but as differences liavc 
arisen between the parties regarding the joint character, management, 
alienation and distribution of the income of a number of pi'oporties 
including the shares of Indra Singh, and Sons Limited, so the parties 
in order to avoid ruinous and costly litigation have entered into this 
family arrangement. In the first paragraph it is provided that the 
properties described in Part I of the schedule standing in the name of 
Sirdar Indra Singh are his separate and self-acquired properties. Simi- 
larly in subsequent paragraphs reference is made to properties detailed 
in Parts 2 and 3 of the schedules as belonging separately to the other 
two sons. 
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In the year of asseBsment 1939-40, that is Bubsequent to the year 
with wliich the present case is concerned, Sirdar Indra Singh filed an 
application under Section 26A of tlie Indian Income-tax Act and relied 
upon this deed of agreement in support of his claim that the assessee 
cannot be assessed as a member of a joint Hindu family. 

Such in brief is a sm-vey of the facts which have been relied upon 
by the Commissioner in the statement of the case to come to the con- 
clusion that Sirdar Indra Singh and his two sons constitute a Hindu 
undivided family for the purpose of the Indian Income-tax Act, 1922, 
and, therefore, he invites that the answer to the first two questions 
should be in favour of the department. The assessee on tire other hand 
contends that the Commissioner’s finding, apparently a finding of fact, 
is vitiated by errors of law in that the Commissioner has thrown the 
onus upon the assessee to prove that the property or business which 
produced the assessable income in the year of assessment is his private 
property and has misconstrued the legal effect of the admissions of 
Sirdar Indra Singh before the Commissioner in 1925 and in the sub- 
sequent years. It is also contended that the admission made before 
the Commissioner in 1925 was due to a misapprehension of the legal 
position or it might have been an incorrect statement deliberately 
made to avoid ^payment of super-tax and that the subsequent declara- 
tions which were made in the several years of assessment were similarly 
being made inadvertently and the draftsman of the various returns 
simply copied out the statement from the earlier assessment orders. It 
is argued that when it is the admitted case that this joint Hindu family 
had no nucleus, the mere statement of Sirdar Indra Singh that the 
business was a joint family business will not make it a joint family 
business or the property a joint family property unless the business oi* 
the property was transferred to the joint family in a manner recognised 
by law. It is pointed out that the Commissioner has failed to consider 
the effect of the various documents which went to form the limited 
companies in 1935 or the deed of agreement of the 8th February, 1936, 
or the family arrangement of March, 1939, and, therefore, the Commis- 
sioner erred in law when he stated that the assessee has produced no 
evidence to support his claim that the business or the property was the 
self-acquired property of Sirdar Indra Singh. Objection is also taken 
to the Commi8sionei'’s observations that the assessee’s sons who were 
grown up and of good training and experience in business “ have been 
evidently throwing their earnings in the common stock. ” It is claim, 
ed tliat' there is no evidence whatsoever to show that the assessee’s 
Boir^have been throwing tlieir earnings in the common stock. Mr. 
Isaacs, who argued the case on behalf of the assessee, also submitted 
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that even if the bnsiness and the property be considered to be that of a 
Hindu undivided family the effect of the transaction in 1935 was to 
disrupt the joint family so that the family could no longer be treated 
in law as a Hindu undivided family from February 1936, and, there- 
fore, in the year of assessment tlie status of the assessee in law was 
that of an individual. 

Learned Counsel on behalf of the Income-tax department on the 
other hand argues that the question whether the property and business 
of the assessee is his self-acquisition or whether it belongs to the 
admitted joint Hindu family is a question of fact and the Commis- 
sioner’s finding must be accepted by this Court as correct. It is also 
argued that the assessee is bound by the admissions which he clearly 
made before Mr. Middleton in June 1925, that the admission was made 
deliberately with full understanding of its consequences and indeed 
with the deliberate object that it should be acted upon. It is urged 
that the assessee cannot complain that his own statement has been 
accepted as correct and has been acted upon to his advantage and to the 
detriment of the revenue since 1925. It is pointed out that there could 
not have been any mistake or inadvertence in making the assertions in 
1925, because the assessee repeatedly relied upon the same statement in 
the subsequent years of assessment and indeed in the very year of 
assessment now under consideration. In all these years the returns 
which had to be filed as provided by the Act were duly verified either 
by or on behalf of the assessee. With regard to the alternative argu- 
ment advanced on behalf of the assessee the answer put forwai'd is that 
the provisions of Section 25A (3) of the Indian Income-tax Act are a 
bar to its being held that the status of the assessee is other than that of 
a Hindu undivided family. 

It must be observed at the outset that the principle of estoppel or 
res judicata has no application in income-tax cases. This has been 
well settled both in England and in India and reference need only be 
made to the well known case of Broken Hill Co., Ltd, v. Municipal 
Council of Broken Hill ^ where Lord Carson in delivering the judgmesnt 
of their Lordships of the Judicial Committee observed at page 100 that 
the decision of the High Court in an earlier year which was sought to 
be treated as a final decision binding between the parties was not a 
final decision because it “ related to a valuation and a liability to a tax 
in a previous year, and no doubt as regards that year the decision could 
not be disputed. The present case relates to a new question, namely, 
the valuation for a different year and the liability for that year. It is 
not eadm, quesUo, and therefore the principle of res judicata cahnot 

(D [1926] A.C. 94. 
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apply.” There are a nnmber of decisions of the Indian Courts to the 
same effect (see for instance BcU Bahadur Baku Ear Prasad Bc^a 
Badha Baman v. Commissioner of Income-tax, Central and United 
Provinces^), There is therefore no estoppel against the assessee but 
the admissions made by Sirdar Indra Singh before the Commis- 
sioner in 1925 and the subsequent admissions made by him in the later 
assessment proceedings are undoubtedly pieces of evidence in the case 
which can be considered to determine the status of the assessee. 

To begin with it may be recalled that up to 1925 Sirdar Indra 
Singh was being assessed as an individual. 1 have already stated that 
it is the common case before us that the joint Hindu family of Sirdar 
Indra Singh and hie sons had no nucleus. It must, therefore, be taken 
that the assessee was being assessed correctly as an individual up to 
1924. What happened in 1925 is to be gathered only from the conclud- 
ing portion of the order of Mr. Middleton while disposing of a revision 
application of the assessee under Section 33 of the Indian Income-tax 
Act. Unfortunately the exact statement made by Sirdar Indra Singh 
has not been produced on behalf of the Income-tax department. It 
has been held in a number of cases that the recitals in a judgment are 
no evidence whatsoever to prove the exact admission made by a party or 
a witness unless the whole of the statement is recited therein. This is 
based on a good principle because it may be that the Court has taken an 
incorrect view or has misunderstood the admission made. In Kashi 
Nath Pal v. JagatZishore Aoharaya a Division Bench of 

the Calcutta High Court pointed out at page 644 that ” the principle is 
that all judgments are conclusive of their existence, as distinguished 
from their truth ; judgments, as public transactions of a solemn nature, 
are presumed to be faithfully recorded. Every judgment is, therefore, 
conclusive evidence, for or against all persons whether parties, privies, 
or strangers, of its own existence, date and legal effect, as distinguished 
from the accuracy of the decision rendered ; in other words, the law 
attributes unerring variety to the substantive as opposed to the judicial 
portions of the record.” Attention may also be drawn to the remarks 
made by Lord Shaw of Dunfermline when delivering the judgment of 
the Board in the case of Bam Pourhash Das v. Anand Da^. .In that case 
one of the disqualifications relied upon to invalidate the right of the 
mahant was that he had entered into a tie of marriage, but this fact was 
in dispute. In order to prove this fact reliance was sought to be placed 
upon the statement in a judgment in a criminal case in the course of 
trial whereof it was alleged that a person who knew the circumstances 
made a statement on oath that defendant No. 2 was a married man. 
(l) 10 I.T,a 83, at p. 91. (2) 20 C.W N. 643. <3) 43 LA. 73. 
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The Magistrate who tried the case stated in his judgment that an admis- 
sion of the miirriage was made in the course of it. Their Lordships 
held that the note of the admission made to the Magistrate in the 
criminal case was rightly rejected as not being by itself evidence of the 
fact recorded therein (page 81). 

Assuming however that Mr. Middleton correctly understood the 
statement which was made to him by Sirdar Indra Singh what was 
that statement ? It was merely this that the business is that of a Hindu 
undivided family and belongs to Sirdar Indra Singh and his three sons 
and his brother Hira Singh. It is not stated clearly in the admission 
that the business from the very start was of an undivided Hindu family. 
The admission must be construed literally and strictly and so construed 
it' con safely be assumed to mean that, at the time when the statement 
w.as made, or in the year of accounting for which the assessment was 
being made, the business was that of a Hindu undivided family. Can 
such a statement convert the business into the business of a joint 
Hindu family ? 

The Commissioner has expressed the view that it is evident from 
this declaration that the property and earnings of Sirdar Indra Singh 
were thrown into the common stock of the family, but, in my opinion, 
this was an erroneous view to take in law. It is well settled that title to 
Land cannot pass by an admission when the statute requires a deed (see 
the case of Jadv, Nath Poddar v. Btip Lai Poddar^) where reference 
is made to MoNeelly v. S. B. 0. Go.^ Learned Gonnsel for the assossee 
relied upon the case of A. L. P. B. Periakaruppm Clheity v. B.M.A.B. 
Arvnachalam Chetty^ where Beilly, 3., obseiwed that “ the separate 
property of a Hindu ceases to be his separate property and ac- 
quires the characteristics of his joint family or ancestral property, 
not by any physical mixing with his joint family or ancestral 
property, but by his own volition and intention, by his waiv- 
ing or surrendering his special right in it as separate property ” and 
further a few lines later that ** a man’s intention con be discovered 
only from his words or from his acts and conduct. When his inten- 
tion in r^ard to his separate property is not expressed in words, we 
must seek it in his aots and conduct, in the way in which he has dealt 
with the property or has allowed others to deal with it.” He, there- 
fore, contends that the mere statement made by Sirdar Indra Singh to 
tlie Commissioner of Income-tax was not a clear expression of inten- 
tion within the meaning of Hindu law because such an expression of 
intention should have been made to other members of the joint Hindu 

(1) (1906) 33 Cal. 967. at p. 984. 

(2) (1903) 62 L.R.A. 562. 

(3) (1926) I.L.R. 30 Mad. 582, at p. 391. 
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* family. He sabmitted that there is no dispositive document in this 
case by which Sirdar Indra Singh transferred the property — ^his own 
property — to the joint Hindu family. I agree with this contention. 
The property of an individual cannot become the property of a joint 
Hindu family by mere expression of intention unless the property is 
transferred to the joint Hindu family by some means recognised by law, 
for instance if it is movable property then it should be handed over to 
the joint family and its subsequent possession or enjoyment should be 
shown to be on behalf of the joint Hindu family, or if it is immovable 
then it must be transferred by a registered document if its value is more 
than Bs. 100. The subsequent declarations made by Sirdar Indra 
Singh from time to time cannot have a higher value than the original 
declaration of 1926 because it is not the case of the Income*tax depart- 
ment that anything further was done by Sirdar Indra Singh after he 
made the statement before Middleton in 1925 beyond mere decla- 
rations in the subsequent assessment proceedings. 

Again the Commissioner has not considered the effect of the subse- 
quent documents of 1935-36 and 1939 and was wrong in thinking that 
no evidence was produced on behalf of Sirdar Indra Singh that the pro- 
perty in question was his self-acquired property. The recitals in these 
documents and the transactions evidenced thereby are good evidence to 
show that the property was the self-acquisition of Sirdar Indra Singh. 
It the Commissioner had found that the elaborate machinery which was 
adopted by the assesses in 1935, by which he transferred Indian Steel 
and Wire Products Works to a public company and received 
the consideration and formed another company to become the managing 
agents of the public company, was a mere sham transaction, the matter 
would have been different. But the Income-tax department them- 
selves treated these transactions as real transactions valid in law because 
they took action under Section 23A of the Indian Income-tax Act 
regarding the assessment of 1937-38 and proceeded to tax the individual 
shareholders that is to say Sirdar Indra Singh and his two sons on the 
undistributed income received by the i»rivate company. All the three 
assessees, Sirdar Indra Singh and his two sons, preferred three separate 
appeals against the order of the Income-tax Officer which was heard by 
a Board of Beferees who decided on the 12 th July 1940 that the 
Income-tax Officer was justified in invoking the aid of Section 28A (2). 
They held that the financial position of the company warranted a 
declaration of 'dividends and it could have declared dividends 
by calling upon its principal shareholder— Mr. Sirdar Indra Singh — 
who happens to be the managing director, to make repay- 
ments of his debts (see exhibit 2 of this Court). The Commissioner ou 
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the other hand relied upon this decision of the Board of Referees as if it 
held “that the private company at Calcutta was practically a one man 
show, that the company may not be assessed as a separate entity and 
that its three shareholders (Sirdar Indra Singh and his 2 sons), who arc 
also the members of the joint family, could be assessed directly on the 
income of the private company under that section ” (see paragraph 12 of 
the statement of the case at page 21). This is a misapprehension of the 
decision of the Board of Referees. As the Commissioner had relied 
upon this decision but had not sent up the actual decision of the Board 
of Referees we have admitted this upon the record of this case witli the 
consent of both parties and have marked it as exhibit 2. 

The Commissioner appears to have fallen into a serious error in 
treating the shareholders of the company as equivalent to the company 
itself. 

The Commissioner has nowhere considered that the public com* 
pany was specifically formed to acquire the assets of the Indian Bteel and 
Wire Products Company nor has he considered the recitals in the deed 
of agreement of February, 1986, nor has he considered that the two 
sons of Sirdar Indra Singh along with the other members of the public 
in different walks of life were the subscribers to the formation of the 
public company and that the two sons were subscribers of the private 
company. It is inconceivable that a public company which was 
floated in Calcutta with such publicity on such a large sacle and acting 
through well-known solicitors would have entered into this transaction 
of the purchase of the properties of the value of about 89 lakhs of 
rupees without investigating the title of the vendor that he was the 
sole owner of the business and the property hereinbefore carried in the 
name of Indian Steel and Wire Products Company. In my opinion 
the effect of these recitals is to completely outweigh the effect of the 
admission which was made by Sirdar Indra Singh before the Commis- 
sioner in 1925, the legal effect of which I have already considered 
above. Again, the Commissioner has not considered that Sirdar Indra 
Singh exercised full dominion over the consideration which he received 
as a result of the transfer to the public company to the knowledge of 
his sons. He had the power on that date to appoint his nominees to 
receive the consideration in full or in part and this was actually done 
by transferring Rs. 80,00,000 of the consideration to the private com- 
pany. The Commissioner fell into an error when he observed at page 
19, line 40, that “ if this business were the individual property of Sirdar 
Indra Singh, he would have himself got the consideration money 
(which comprised of shares and debentures) and he would not have asked 
the public company to give that consideration to the private company 
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’ in which his two sons were also the shareholders with himself in equal 
shares.” This is a complete misapprehension of the true position. The 
consideration was received by Sirdar Indra Singh as it was open to him 
to ask the vendee to pay a portion of the consideration to anybody else 
and a payment would result in an effectual discharge of the obligation 
of the vendee. 

For these reasons I am of opinion that the Commissioner of 
Income-tax erred in law in holding that the property and the business 
in question belonged to the joint family and not to Sirdar Indra Singh 
alone so that the income derived therefrom in the previous year was 
assessable in the year of assessment as the income of Hindu undivided 
family. 

This Court is not interfering with the finding of fact by the Com- 
missioner but is merely considering the proper legal effect of all the 
proved facts which have been stated in the reference by the Commis- 
sioner and which were admitted by the parties. Lord Buckmaster in 
delivering the judgment of their Lordships of the Judicial Committee 
in Nafar Chandra Pal Chondhry v. Shukur Sheikh^ observed at p. 195 : 
“ Questions of law and of fact are sometimes difficult to disentangle. 
The proper legal effect of a proved faet is essentially a question 
of law, BO also is the question of admissibility of evidence and the 
question of whether any evidence has been offered on one side or the 
other ; but the question whether the fact has been proved, when evid- 
ence for and against has been properly admitted, is necessarily a pure 
question of fact.” In Bamgopal v. Shamskhaton*, Sir Bichard 
Conch in delivering the judgment of the Board referred with 
approval to the dictum of the Judicial Committee in Bamratan 
Sukal V. Nandu^ where it was said : "It has now been conclusively 
settled that the third Court, which was in this case the Court 
of ^ the Judicial Commissioner, cannot entertain an appeal upon 
any question as to the soundness of findings of fact by the second 
Court ; if there is evidence to be considered, the decision of the second 
Court, however unsatisfactory it might be if examined, must stand 
final” and observed at page 99 : “The present case does not come with- 
in that rule. The facts found need not be questioned. It is the soundness 
of the conclusions from them that is in question, and this is a matter of 
law.” This is exactly the ca^e here where the question for determina- 
tion is the question of the status of an individual. Moreover when the 
Commissioner has committed so many errors of law and misunder- 
stood the legal position which exists between the shareholders of a 

(1) (1918) I.L.K. 46 Cal. 189. (3) (1892) 19 I.A. 1. 

(2) (1892) I.LJ1. 20 Cal. 93. 
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company and the company ijself, itie impossible to accept as correct 
the so called finding of fact arrived at by the Commissioner of Income- 
tax. I must hold in law that the assessee is possessed of the business 
and property in question as an individual. 

I would, therefore, answer the first question in the affirmative and 
would give the answer to the second question in these words : " The in- 
come from business, property, etc., is assessable as the income of Sirdar 
Indra Singh alone and not as the income of the joint Hindu family.” 

It now remains to answer question No. 3. This concerns a sum 
of Bs. 12,000 which was received by the assessee as his remuneration 
as governing director under articles 111 and 116 of the articles of 
association of Indra Singh and Sons Limited, a private compimy. In 
the latter article it is distinctly stated that this sum is his personal re- 
muneration. Prima facie it is his own individual income. Even if it is 
assumed that the shares which were held by Sirdar Indra Singh (the 
holding of at least 10,000 shares is a necessary qualification to become 
the governing director of the private company) belong to the joint 
family, the remuneration received by Sirdar Indra Singh cannot be held 
in law to be the remuneration of the joint Hindu family. The joint 
Hindu family would be entitled to the dividends earned upon the shares 
which they transferred to Sirdar Indra Singh in order to become the 
governing director. The Commissioner in my opinion was in error 
in treating this Bs. 12,000 os the income of the joint Hindu family. 
The Commissioner relies upon the fact that Sirdar Indra Singh in his 
return of income'dated the 14th July, 1937, for the year 1937-38 declar- 
ed the assessable income to be the aggregate of the director’s fees of all 
the three members of the family, that is himself and his two eons. But 
in my opinion this declaration is of no consequence. As Sirdar Indra 
Singh was filing a return on behalf of the joint Hindu family be includ- 
ed ail the income of the members but that would not make an indivi- 
dual income the income of the joint family as such. 

For these reasons, I would answer question No. 3 in the negative, 
that is to say Bs. 12,000 cannot be included in the income of the Hindu 
undivided family. 

In the view which I have taken it is unnecessary to consider the 
alternative argument advanced on behalf of the assessee by Mr. Isaacs. 
But it is proper that I should express my views on this aspect of the 
case also. 

Section 25A, sub-clause (1), clearly provides that “where, at the 
time of making an assessment under Section 23, it is claimed by or on 
behalf of any member of a Hindu family hitherto assessed as undivided 
that a partition has taken place among the members of such family, the 
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Income-tax Officer shall make such enquiry thereinto as he may think 
fit, and, if he is satisfied that a separation of the members of the family 
has taken place and that the joint family property has been partitioned 
among the various members or groups of members in definite portions 
he shall record an order to that effect.” By tlie third sub-clause it is 
provided that “ where such an order has not been passed in respect of a 
Hindu family hitherto assessed as undivided, such family shall be 
deemed, for the purposes of the Act, to continue to be a Hindu 
undivided family.” The argument of Mr. Isaacs was that by the trans- 
actions so often referred to above in 1935-36 there was a disruption 
in the family because by the division of Es. 30,00,000 into three 
equal portions, a partition of the joint Hindu family property has 
been made in ascertaining the shares of the individual members, and 
that as in a Mitakshara family it is impossible to predicate the shares of 
the members of a joint Hindu family the result in law was that the 
family is no longer an undivided Hindu family. There is force in this 
contention. But even so the provisions of Section 25A, sub-clause (3), 
stand firmly in the way of the success of this argument. In this case 
such a claim was not made at the time of making the assessment 
under Section 23. The assessee did not put forward such a claim be- 
fore the Income-tax Officer. It is true that the assessee would hesitate 
before putting forward such an alternative claim before the Income- 
tax Officer, but the provisions of Section 25A are quite clear. Such a 
claim has to be made at the time of making an assessment under Sec- 
tion 23. Further sub-clause (3) is equally clear that where the In- 
come-tax Officer has not passed such an order then such family shall be 
deemed for the purposes of the Act to continue to be an undivided family 
so that even if the argument of Mr. Isaacs is accepted that such a 
family in law was not a Hindu undivided family in and after 1936, 
but for the purposes of the Income-tax Act it must be deemed to 
continue to be a Hindu undivided family. For these reasons the 
alternative argument of Mr. Isaacs is not sound and must be 
overruled. 

The reference is accordingly answered as follows : — 

Qitestion No. 1 . — Sirdar Indra Singh and his two sons constitute a 
Hindu undivided family for the purposes of the Indian Income-tax Act 
(XI of 1922). 

Question No. H . — The income from the business, property, etc., is 
not assessable , as the income of the joint family but of Sirdar Indra 
Singh alone. 

Question No. 3. — The income of Sirdar Indra Singh as managing 
director of Indra Singh and Sons Ltd., amounting to Es. 12,000 in 
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the year of acoonnt cannot be included in the income of the Hindu 
undivided family. 

As the whole of this dispute has arisen due to the different state- 
ments made by Sirdar Indra Singh deliberately before the Income-tax 
authorities, I would direct that each party should bear his own costs of 
this reference. The Commissioner of Income-tax will retain Bs. 100 
which was deposited with him by the assessee under Section 66 of 
the Act. 

Habbibs, O.J. — ^I entirely agree. 

Bejerenoe answered aocordittgly. 


[In the Madbas Hiqh Goubi.] 

PB. AL. M. MUTHUKAEUPPAN GHETTIAB 

V. 

COMMIS8IONEE OP INCOME-TAX, MADBAS. 

SiB Lionel Lbaoh, G. J., and Laesehana Bao, J. 

October 19, 1942. 

Inman Inoomb-tax Aoi (XI op 1922), Ssos. 10 (2) (ix), 24 — 
Money-lbnmno Business — Laboe Buildino Taken on Lease fob 
Bub-letting — Oompbomisb op Dispute as to Validity op Lease and 
Settlement op Claims Against Sub-lessees and Co-lessee — Loss 
Inoubbed in Settlement and Litigation Expenses — Whexheb 
Allowable as Tbading Loss ob Business Expendiiubb. 

The assessee firm carried on a money-lending business m Bangoon 
in parinersh^ with the 8.P.K.A, Firm under the vilasain S.P.K.A.A.M. 
Firm. The S.P.E.A.A.M. Firm and another firm entered into a lease oj 
a large building in Bangoon and sub-let pari of it to other Chettiars, 
Disputes as to the validity of the lease were settled by payment to the 
landlord of a sum of Bs. 1,98,650. In 1937 the assessee and the 
8.PJB1.AL Firm filed a suit to recover a portion of this amount from tJie 
sub-lessees and their co-lessee, and in 1937-38 some of the claims were 
settled which resulted in a loss of Bs. 45,484. The assessee wrote off in 
his books the sum of Bs. 88,718 being half of the total loss and 
treated a sum of Bs. Ifi35 spent in litigation as business expenditure. 
The Income-tax authorities disallowed both the clanms : 

Held, that the entering into a lease of a large building in Bangoon 
was entirely outside the assessee’ s business as a money-lender and there- 
fore the loss suffered could not be treated as a business loss. The fact 
that the assessee chose to write off the amounts in the books kept by 
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'him m oofmeeHon toith his money-lending buswbess did not maTee any 
difference. 

Case stated under Section 66 (3) of the Indian Income-tax Act 
(XI of 1922 before amendment) by the Commissioner of Income-tax, 
Madras, in pursuance of the High Court’s judgment and order dated 
the 23rd February 1942 : (0. P. No. 261 of 1941). 

STATEMENT OF CASE. 

In accordance with the High Court’s order quoted above, I have 
the honour to refer the following case for the decision of their Lord- 
ships under Section 66 (3) of the Indian Income-tax Act (XI of 1922 as 
it stood before Part II of the Act came into force), hereinafter referred 
to as the Act. 

2. The petitioner who is an assessee on the file of the Income-tax 
Officer, Sivaganga circle, derives income from interest on securities, 
property, business in money-lending (headquarters Earaikudi, Bangoon 
and Singapore) and other sources (dividends and Burma income from 
agriculture). For the tax year 1938-39 ‘previous year’, Tamil year Eswara 
ended 12-4-38 he was assessed by the Income-tax Officer, Sivaganga, on 
a total income of Bs. 68,410. In determining this income the Income- 
tax Officer disallowed inter alia a sum of Bs. 22,712 claimed as a loss 
arising from the lease of premises in Bangoon, and another sum of 
Bs. 1,386 being legal expenses incurred in connection therewith. The 
facts relating to these items are as follows : — 

3. The S. P. E. A. A. M. Firm (consisting of the petitioner and one 
S. P. E. A. Firm as partners) and another firm known as 0. N. B. M. M. 
Firm jointly obtained on lease under an agreement of lease dated 14th 
March 1929, a building in Mogul Street, Bangoon, on a rent of Bs. 3,000 
per month for a period of years with a view to sub-let it to other 
Ghettiars operating in Mogul Street. There were in all 43^ box spaces 
in the premises taken on lease. The S. P. E. A. A. M. Firm took one box 
space and 0. N. B. M. M. Firm another box space. The rest were allotted 
to the various other Chetty firms. An agreement was taken from the 
various Ghetty firms in occupation of the premises whereby they agreed 
to be bound by the terms of the lease deed dated 14th March 1929 and 
to pay the proportionate rent and any charges and to reimburse and 
indemnify the lessees in respect of liabilities arising under the said 
lease. Subsequently the sub-lessees resiled from the scheme in whole 
or in part leaving liability for rent under the lease upon the lessees. In 
1931 there were suits by the landlord against the lessees for recovery 
of rent and a counter suit by the lessees for a declaration of the invali- 
dity of the lease deed. The disputes were finally settled in December 
1984 by the Privy Oouncil which decreed the landlord’s suits and 
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dismissed the lessee’s suit. Thereupou a compromise was entered into 
on 2nd January 1935. According to the compromise the lease was to 
be terminated by the payment of a sum of Es. 1,98,650 by way of rent, 
compensation and damages. This amount was paid between January 
193.5 and June 1936. The amount paid was debited to a special folio 
opened in the name of No. 90 Mogul Street. About this time the 
S.P.E.A.A.M. became dissolved. Two seperate firms were formed, each 
taking over one half of the assets of the S.P.E.A.A.M. Firm. These two 
firms were the Pr. Al. M. Firm (the petitioner) and the the 8.P.K.A . 
Firm. Subsequently the petitioner and S.P.K.A. took steps to recover 
from the various sub-lessees the proportionate amounts payable by them 
and settled with some of them the claims against them. 

4. In 1937 the petitioner and S. P. K. A. Firm filed a suit in tlie 
Bangoon High Court against some other sub-lessees and also against 
0. N. E. M. M., the co-lessee who was liable for one half of the lease 
amount under the original lease, but who seems to have become insol- 
vent. In the year of account some of the defendants in the suits settled 
the claims against them. The amount waived in their favour on settle- 
ment was Es. 45,424. One half of this, viz., Es. 22,712 was treated as 
petitioner’s share and written off in the petitioner’s books of the 
account year and claimed as a loss. In addition to this a further claim 
to deduct Es. 1,335, being expenditure incurred in connection with the 
suits referred to above, was also preferred by the petitioner. The 
Income-tax Officer disallowed these claims on the ground that the sum 
of Es. 1,98,650 paid to the landlord represented a payment by the 
S. P. K. A. A. M. Firm to get rid of an onerous contract or liquidated 
damages paid for breach of contract and that it was not a loan advanc- 
ed in the course of the petitioner’s business and written off as bad. He 
also held that the sum paid was not an expenditure incidental to the 
carrying on of the business or incurred for the earning of the profits. 
An extract of his order is filed marked exhibit A. 

5. The petitioner appealed to the Appellate Assistant Commis- 
sioner. The Appellate Assistant Commissioner upheld the disallow- 
ance on the ground inter alia that, 

(1) the lease in question was not a transaction in the course of 
the petitioner’s business, as taking houses on lease and sub-letting them 
was not part of the petitioner’s business and as there was no business 
element in the lease since the total rent payable for the entire pre- 
mises was apportioned among the various occupants in equal shares, 

(2) the payment to the landlord was one made as compensation 
for having terminated the lease which would otherwise have run up to 
1939 and that the payment was similar to a payment to obtain a 
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Ysontraot which was held to be an inadmissible claim in the case ot 
Alagatmcm Ghettiar y. Commissioner of Ineome-iax, Madras^, 

(8) the amount paid under the terms of the compromise as a 
result of the Privy Council’s decision could not be regarded as a pay- 
ment for earning any income, 

(4) the claim could not be regarded as a bad debt deductible 
from the business profits as the amount paid under the terms of the 
compromise could not be regarded as a loan advanced in the course of 
the business. 

An extract of his order is filed marked exhibit B. 

6. The petitioner thereupon applied to my predecessor under Sec- 
tion 66 (2) of the Act requesting him to refer to the High Court certain 
alleged questions of law arising out of the Appellate Assistant Commis- 
sioner’s order. An extract of this application is filed marked exhibit C. 

7. As my predecessor found that there was no question of law 
arising out of the Appellate Assistant Commissioner’s order he declined 
to make a reference and dismissed the application. An extract of his 
order under Section 66 (2) is filed marked exhibit D. 

8. On the application of the petitioner under Section 66 (3) of the 
Act the High Court has directed me to refer the following question and 
I accordingly refer it for the decision of their Lordships 

“ Whether the petitioner was not entitled on the facts and in the 
circumstances of the case to claim a deduction of Bs. 22,712 and 
Bs. 1,385 in the computation of the profits of his Bangoon business 
as allowable business loss or bad debts properly written off and whether 
the disallowanoe of the claim by the Income-tax authorities as capital 
loss not connected with the petitioner’s money-lending business was 
legal or supported by any materials on record.” 

9. The point in issue in this case was recently referred to the 
Bangoon High Court in a different form by the Commissioner of 
Income-tax, Bangoon, at the instance of the other partner of the defunct 
S.P.E.A.A.M. firm. The Bangoon High Court held that “ the loss 
sustained was not one incurred as a trading loss in the year under 
assessment, but was a capital loss.” In view of this I have not con- 
sidered it necessary to discuss the point in detail. I would, however, add 
that the disallowance of the sum of Bs. 22,712 is also supported by 
the decision in ChimanUU Bameshwa/rlal v. Commissioner of Inoome- 
tax, Bengal, Commissioner of Ineome-iax, Burma v. S. P. K .A, B. M. 
Famih^, Bm. Ar. Ar. Bm. Anmaehalam Cheiiiovr v. Commissioner of 
Income-tax, Madras* and Alagannam Ghettiar v. Commissioner of 

(1) (1927) 3 LT.C. 44. (3) (1941) 9 I.T.R. 683. 

(2) (1940) 8 I.T.R. 408. (4) (1936) 4 I.T.R. 173 ; 9 I.T.C. 282. 

1-6 
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Ineome-fax, Madras^ The sum of Es. 1,386 which represents legal- 
expenses incurred in connection with the suits for the recovery of the 
sums due by the sub-lessees of the defunct firm stcinds on the same foot- 
ing and is also of a capital nature. It is submitted that the answer to 
the reference should be that the petitioner is not entitled to the deduc- 
tion claimed by him.” 

E. V. Sesha Avyangar, for the Commissioner. 

P. E. Srinivasan, for the assessee. 


JUDGMENT. 

(Judgment of the Court was delivered by the Honourable the 
Chief Justice). 

The assessee carried on a money-lending business in Bangoon in 
partnership with the S.P.K.A. firm. The firm composed of the assessee 
and the S.P.K.A. firm was known as the S.P.K.A.A.M. firm. On the 
14th March 1929, the S.P.K.A.A.M. firm and another Chettiar firm 
carrying on business in Bangoon, styled the O.N.B.M.1V1. firm, entered 
into a lease of a building in Mogul Street, Bangoon, at a rent of 
Bs. 3,000 per month. Chettiars carrying on business in Bangoon all 
had their offices in Mogul Street. The lessees did not require the whole 
of the premises for their respective businesses and their intention was 
to sub-let parts of the building to other Chettiars. This they did, but 
the sub-lessees did not pay in full what was due from them by way of 
rent. The lessees themselves disputed the validity of the lease with 
their landlord and the case was carried to the Privy Council. The 
Privy Council held that the lease was valid and therefore the lessees 
were responsible for the rent. 

On the 2nd January 1935, after the Judicial Committee had given 
its decision, the lessees entered into a compromise with their landlord 
under which the remainder of the term of the lease was to be cancelled 
and the lessees were to pay to him the sum of Bs. 1,98,660 by way of 
rent, compensation and damages. Each of the sub-lossees had agreed 
to pay a proportion of the rent and to reimburse and indemnify the 
lessees in respect of any liability arising under the lease. The 
S.P.E.A.A.M. firm paid the landlord the Bs. 1,98,660 between January 
1985 and June 1936 and then dissolved. 

In 1937 the assessee and the S.P.E.A. firm filed a suit in the 
Bangoon High Court against the sub-lessees and their co-lessee, the 
O.N.B.M.M. firm, to recover their proportions of the Bs. 1,98,660. The 
O.N.B.M.M. firm was in fact liable to the extent of one half. In the 

(1) (;927)i3 I.T.C. 44. 
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'year of aocotmi; (1937-38) the plaintiffs settled with some of the defend- 
ants and the settlements resulted in a loss of Bs. 45,424. The loss 
was apportioned between the S.P.B.A. firm and the assessee, and the 
assesses wrote off in his books the sum of Bs. 22,712 being half of the 
total loss. In addition he treated the sum of Bs. 1,335 spent in the 
litigation as business expenses. 

The Income-tax authorities refused to recognize these sums as 
being legitimate deductions in calculating the amount of profits for 
that year. The assessee objected and asked the Commissioner of In- 
come-tax to state a case. He refused to do so, but was directed by this 
Court to make this reference under Section 66 (3) of the Indian Income- 
tax Act. The question referred reads as follows : — 

“ Whether the petitioner was not entitled on the facts and in the 
circumstances of the case to claim a deduction of Bs. 22,712 and 
Bs. 1,335 in the computation of the profits of his Bangoon business as 
allowable business loss or bad debts properly written off and whether 
the disallowance of the claim by the Income-tax authorities as capital 
loss not connected with the petitioner’s money-lending business was 
legal or supported by any materials on record.” 

The case has now been fully argued and we are of the opinion 
that the question should be answered against the assessee. The enter- 
ing into a lease of a large building in Mogul Street was no part of the 
assessee’s business as a money-lender. He and his partner entered into 
the lease in the hope that they would be able to recover from their sub- 
lessees most of the rent to be paid to the landlord. This was a trans- 
action which was entirely outside the business of money-lending and 
this being the case the loss suffered could not be treated as a business 
loss. As it was not a business loss it could only be regarded as a capi- 
tal loss. The fact that the assessee chose to write off the amount in 
the books kept by him in connection with his money-lending business 
does not make any difference. 

The question referred will be answered accordingly. The assessee 
must pay the costs, Bs. 250. 


Reference answered accordingly. 
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[In thb Bombay Hioh Goitbt.] 

MESSES. CHIMANEAM MOTILAL 

V. 

OOMMIBSIONEE OF INCOME-TAX, (CBNTEAL), BOMBAY. 

Beabmobt, G. J., and Eabia, J. 

September 22, 1942. 

Indian Iboumb-tax Aot (XI of 1922 Befobb Ambkdmbbt of 
1939), Sec. 34 — ^Eb-assebsmebt — ^Income Esoafibo Assesshebi — 
Notice — Soxtbob of Escaped Income — Whbthbb Should be Speci- 
fied — Wbong Allowance of Loss — Whbthbb Income Escaped 
Assessment — Bubden of Pboof — Eb-assbssmbnt Based on Less 

MaTBBI AL — V ALIDIT Y. 

Wh&rt a notice under Section 34 of tlie Income-tax Act was issued 
to an assessee who Ihod only one source of income, stating that the In- 
come-tax Officer had reason to believe that the ms^see’s income from 
all sources which arose, accrued or was received in the previous year 
had partially escaped assessment : 

Held, that the notice was valid and the failure to specify the parti- 
cular source of income that had escaped assessment did not render it 
invalid. All that is necessary under Section 34 is that a notice should 
be given which sufficiently draws the attention of the assessee to the 
case which he has to meet. 

Under Section 34 of the Act an Ineome-taa Officer or his successor 
is entitled to re-assess an income on the ground that owing to some mis- 
take in the first assessment income has escaped assessment. The power to 
re-assess is not confined to eases where some fresh facts are brought to 
the notice of the Income-tax Officer or there is a change in the law. But 
income cannot be held to home escaped assessment merely on the ipse dixit 
of the Income-tax Officer. It is for him to establish to his own satisfaction 
on the assessment, and subsequently before any Appellate Tribunal, that 
income has escaped assessment ; it is not for the assessee to prove that the 
original assessment was right and that no income has escaped assessment. 

The assessee who was doing business in silver and also straddle 
business was allowed by the Income-tax Officer to set off against the 
business profits of 8, 1991-92 a sum of Bs. 3 laklu being the loss on 
account of straddle transactions entered »» the books of 8. 1990-91. 
Subsequently in 1938 the sarnie officer came to the conclusion that the 
loss ofBs. 3 lakhs was not incurred in the year 8. 1991-92 and could 
not be allowed under Section 24 and he therefore issued a notice under 
Section 34 alleging that the amount allowed as a deduction had escaped 
assessment. Without seeiuig the books of 8. 1990-91, which were 
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* 7 Vot then available^ mid without miy additional or new evidence the 
Income-tax authorities held in 194*0 that the straddle transactions were 
not proved and therefore the sum of Ms* 8 lakhs had escaped assessment : 

Held, that although the notice wider Section 34 was justified^ there 
was no evidence on which the Ificome-tax authorities could come to the 
conclusion that any income had escaped assessment* 

Per Kania, J. — The question of law about the application of Sec- 
tion 34 could only arise if on the same materials at least the seco7id 
officer had come to a different conclusion* 

Commissioner of Income-tax^ Burma v. U Lu Nyo [1983] (1 I.T.K. 
373) and Commissioner of Income-tax v. Bey Brothers [1936] (4 I.T.B. 
209) commented upon. 

Cases referred to v— 

Amir Singh Sher Singh «. Commissioner of Income-tax (1935) 3 I.T.R. 171. 

Anglo Persian Oil Company Ltd. o. Commissioner of Income-tax (1933) 1 I.T.R. 129 ; 
60 Cal. 84G ; 37 C.W.N. 430 ; A.I.R. 1933 Cal. 777 ; 6 I.T.C. 419. 

Commia^ner of Income-tax «. Dey Brothers (1936) 4 I.T.R. 209 : 9 I.T.C. 313. 
Commissioner of Income-tax, Bengal «. Mahaliram Ramjidas (1940) 8 I.T.R. 442 ; 44 
CW.N. 929 : A.I.R. 1940 P.C. 124. 

Commisdoner of Income-tax, Bombay o. Manohar (1935) 3 I.T.R. 372: 59 Bom 626. 
Commissioner of Income-tax «. D. R. Naik (1939) 7 I.T.R. 362 ; 1939 Bom. 445 ; 41 
Bom. L.R. 652 ; A.I.R. 1939 Bom. 362. 

Commissioner of Income-tax, Bombay o. F. N. Contractor (1937) 5 I.T.R. 338 ; I.L.R. 
1937 Bom. 310 ; 169 I.C 376 ; 39 Bom. L.R. 123 ; AJ.R. 1937 Bom. 214. 

Commissioner of Income-tax o. Rajah of Parlakimedi (1925) LL.K. 49 Mad. 22 ; 91 I.C 
940 : 2 I.T.C 104. 

Commissioner of Income-tax, Bnrma o. U Ln Nyo (1933) 1 1.T.R. 373 ; 146 LC. 300 ; 
A.I.R. 1933 Rang. 350 ; 7 I.T.C 47 ; 12 Rang. 118. 

Madan Mohan Lai «. Commissioner of Income-tax (1935) 3 I.T.R. 438 : 16 Lab. 937 ; 
158 I.C 718 : A.I.R. 1935 Lah. 742 ; 8 I.T.C 413. 

P. C MaUick and D. C. Aich, In re (1940) 8 I.T.R. 236. 

Rajendranath Mnkherji «. Commissioner of Income-tax, Bengal (1934) 2 I.T.R. 71 ; 6l 
Cal. 285 : 38 C.W.N. 319 ; 66 M.L.J. 121 ; 147 I.C 663 ; A.I.R. 1934 P.C 30 ; 36 Bom. 
L.R. 267 : 7 LT.C 143. 

Ga>se rsferred to the High Court by the Income-tax Appellate 
Tribunal (Bombay Branch) under Section 66 (1) of the Indian Income- 
tax Act (XI of 1922) as amended by Section 92 of the Indian Income- 
tax (Amendment) Act (Vll of 1939) for the decision of the following 
questions of law : — 

(1) Whether in the circumstances of this case the notice of re- 
assessment issued to the applicant under Section 84 of the Income-tax 
Act was invalid or illegal for failure to specify the particular source of 
income that had escaped assessment ? 

(2) Whether in the circumstances of tlie case a part of the 
applicant’s income had escaped assessment within the meaning of 
Section 34 of the Indian Income-tax Act, so that it could be re-assessed 
by the second Income-tax Officer. 
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Income-tax Beference No> 3 of 1942. The facts of the case appear' 
in the judgment of the Appellate Tribunal and in the Statement of Case. 

JUDGMENT OF APPELLATE TEIBUNAL. 

Under Section 33 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, (Bombay Branch) (consisting of N. B. 
Gxjndil, Judicial Member, and P. G. MaIiHotba, Accountant Member) 
delivered the following judgment on 10th May 1941. 

“ This appeal calls into question a supplementary assessment made 
by the Income-tax Officer, under Section 34 of the Income tax Act and 
confirmed by the Appellate Assistant Commissioner of Income-tax, A 
Bange, Bombay, on 9th December 1940. 

2. The contest is in regard to the assessment made in the assess- 
ment year 1986-37. The original assessment for the year in question 
was made by the Income-tax Officer on 9th July 1937 computing the 
appellant’s assessable income at Be. 1,47,160. Some time later, on 
definite information received, the same Income-tax Officer issued a 
notice under Section 34 to the appellant to make a fresh return of his 
income, stating that his income from “all sources" had partially escaped 
assessment. The matter came before another Income-tax Officer who 
on 23rd July 1940, made a fresh assessment, computing the assessable 
income at Bs. 4,54,417. The appellant asks that this latter assessment 
be set aside on three main grounds, which we will consider in order. 

3. In the first place, it is contended that the notice under Section 
34 was irregular and invalid, because no particular source of income 
was shown in the notice as having escaped assessment. The learned 
counsel pointed out a form of the notice prescribed at page 269 of the 
Inemi«4ax Manual, 7th Edition, and contended that Uie Income-tax 
Officer was bound to abide by the particular form. The present case 
is governed by Section 34 as it stood before the amendment of 1989. 
A form of notice under that section is prescribed in the Inoome~taz 
Manual, and one of the two footnotes referring to the mode of filling 
in the blank space in the body of the notice is worded “ Here enter the 
source. " No such footnote, however, occurs in the form in 8th 
Edition of the Ineome-tm Manual compiled after the Income-tax Act 
was amended in 1989. The learned departmental representative, 
however, maintained that Section 84 itself did not prescribe a notice 
in any particular form, and that the departmental instructions contain- 
ed in the Ineomt-tan Manual were intended only as directory and not 
by any means mandatory. He urged further that even if the Income- 
tax Officer hsbd written a letter that would have been a sufficient 
compliance with law, provided it stated that an assessee’s income or 
part of his income had escaped assessment. Without going as far as to 
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accept the latter proposition, it appears to ns to be clear that all that 
Section 34 requires is a notice containing all or any of the require- 
ments which may be included in a notice under Section 22 (2) of the 
Act. This view is supported by In the matter of Messrs, Bum d Oo} 
followed in lamaXa Prasad Ohohey v. Commissioner of Income-tax, 
Bengal. Moreover, in the present case, the appellant had no 
different sources of income. His only source was business. Thus 
the expression “ all sources ” occurring in the notice really meant one 
source, that is to say, the appellant’s business. That being so, we do 
not think that the appellant could be unaware of the source which was 
stated to have escaped assessment and which was intended to be re- 
assessed. At any rate, the appellant put in a return in compliance with 
the notice and might be therefore taken to have waived the irregularity, 
if any. We are therefore unable to hold that the notice was bad 
in law. 

4. The most important dispute in this appeal has reference to the 
re-assessment of three items, namely, Bs. 2,95,619, Bs. 8,368 and 
Bs. 8,000. The first is alleged to be a loss arising out of connected 
transactions of straddle business done by the appellant in Samvat 1990- 
91, and carried forward to the accounting year Samvat 1991-92. The 
second item is an aggregate of different sums lying to the credit of 
several individuals who are alleged by the respondent to be fictitious. 
The third item of Bs. 3,000 is alleged to be the amount paid by the 
appellant as rebate from exchange brokers, and not accounted for in 
his books. 

(a) The sum of Bs. 2,95,619 is the opening debit balance in the 
Yilayat Badla SMOount brought forward from the books of Samvat 
1990-91, and represents the figure of losses incurred in silver specu- 
lation t» India in the months of Shrawan, Bhadarva and also of 
Samvat 1990-91. The bringing forward of the losses into the accounts 
of subsequent years was contrary to Section 24 of the Income-tax 
Act as it stood before its amendment by the additions of several 
provisos in 1939. In other words, an assesses was not entitled to any 
allowance in this respect so as to set off the losses thus brought for- 
ward to the profits of the next year. The leamdd counsel for the 
appellant, however, contended that the several transactions resulting 
in loss were a part of the straddle transactions done by the appellant 
in London, it would not be a correct thing to include the items of the 
loss in the profit and loss account of the Samvat 1990-91, as the con- 
nected transactions were done in England, and tb6 profit amounting to 
Bs. 1,96,000 and odd has been brot^ht in in the books of account for 
(1) (1934) 2 1.T.R. 30. (2) (1933) 3 I.T.R. 295. 
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the year Samvat 1991-92 ; and that therefore this loss was really not 
for the Samvat 1990-91 but for 1991-92. The learned departmental 
representative, however, maintained that the appellant did not pro- 
duce the books for the year Samvat 1990-91 at the time of the re- 
assessment, nor produced them even at the time of the original assess- 
ment, and that therefore it was not established that any straddle busi- 
ness was done by the appellant as alleged by him. We are not quite 
sure about the correctness of the second part of the learned depart- 
mental representative’s statement, t.6., regarding the non-prodnction 
of the books at the time of the original assessment. The record con- 
tains the Examiner’s report of the original assessment. It shows the 
details of the item of Bs. 2,95,619, which, in our opinion, was not 
possible to ascertain unless the books of Samvat 1990-91 were before 
the Examiner. However, the point has no material bearing on the 
question before us and need not be noticed further. The fact remains 
that we have little or no evidence of any straddle business done by the 
appellant in London in the year in question. Assuming, however, 
that he did such kind of business in London, it will have to be borne 
in mind that the loss with which we are concerned in this case had 
been incurred in respect of Bombay transactions, and had been ascer- 
tained before the end of the year, or, at any rate, before closing the 
accounts for that year. The transactions done in London could not 
in any sense be regarded as any part of the corresponding transactions 
made in India. Obviously, the London transactions must have been 
made as a cover for any possible losses here. In other words, the two 
sets of transactions were, in our opinion, altogether independent. We 
therefore fail to find any justification for the item of Be. 2,95,619 not 
being adjusted in the profit and loss account of the year in which they 
were sustained. Next, the method of accounting adopted by the 
appellant has been to bring in the losses or profits in Bombay trans- 
actions in the particular financial year in which the settlements were 
made ; and the losses and profits of England in the particular financial 
year in which the advices were received from England. It is, however, 
remarkable that in the years under assessment he has maintained 
the same method aef adopted by him all through in the case of Vilayat 
Badla account, but has varied it in the case of Bombay transactions 
which he could not do. It was a variation in the method of account- 
ing regularly employed by the assessee. It is admitted that the 
appellant has been continuously adopting the method as just stated. 
This part of the casesmay be summarised as follows. In the assess- 
ment year 1935-86, the appellant did not include the losses suffered 
by him for the mouths of Shrawan, Bhadarva and Aso, ».e., he 
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* brought in the transactions of 9 months only tor the Bombay trans- 
actions. But in the case of London transactions he followed his usual 
practice of bringing in the loss and profit of 12 months. In the assess- 
ment year 1936-37, however, he brought in his profit for the Vilayat 
Badla account (London transactions) for the period of 12 months as had 
been done by him all through in the previous year and also subsequent 
years ; but in the case of the Bombay transactions he brought in profit 
and loss for 15 months which he could not do under the Act. In order 
to find out the assessable income for the assessment year 1936-37, only 
12 months’ transactions should have been included as far as 
Bombay transactions were concerned, and not 15 months’ as 
was done by the appellant. BQs object in adopting the particular course 
that he did appears to us to be transparent enough. For the assessment 
year 1985-36 the appellant was assessed on a total income 
of Bs. 12,879 only. This income being divided among a number of 
partners, no tax could be levied from the appellant in that year. If the 
loss of Bs. 2,95,619 had been brought in the computation, 
as it should have been done, it would have made practically no difference 
to the appellant’s liability to the payment of the tax (sic) was concerned. 
He must have found that he had made large profits in the assessment 
year 1936-37 when he put in his return for 1935-36, on 6th June 1935. 
Accordingly, he cleverly manipulated his accounts by not bringing this 
item to the debit of his profit and loss account of 1935-36, but resorted 
to the device of carrying it forward the next year with 
a view to evade income-tax on the profits accured during the 
assessment year 1936-37. Apparently, the Ihcome-tax Officer who 
made the first assessment was not able to detect the appellant’s 
underlying motive at that time, and so soon as he realised the effect 
of such an entry he forthwith served the appellant with a notice under 
Section 34. For these reasons, we are unable to hold that this item 
of loss should not be excluded from the assessment of the year under 
reference. 

(5) Taking up the second item of Bs. 8,368 it is an aggregate of 
6 items in a corresponding number of personal accounts. The appel- 
lant has a large number of such accounts. The Income-tax Officer 
required the appellant to prove that the 5 items were actually due by 
the appellant to the persons to whose credits they are lying. He appears 
to have thought that the parties were fictitious. The appellant wrote 
a letter to the Income-tax Officer giving the names and addresses of the 
persons to whom these amounts were due. The learned counsel for the 
appellant has urged that it was not possible for him to actually produce 
these partieB before the Income-tax Officer, and it was the duty of the 
1—7 
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latter to make necessary inquiries regarding the persons to whom the 
amounts were shown to be due in the appellant’s books. The appellant 
was actually able to produce the parties in some cases, and the Income- 
tax Officer allowed those sums. In a big concern like that of tlic 
appellant where there are a large number of personal accounts we think 
that it was a hardship if a production of every creditor 
was insisted upon. Beyond the bare fact that the appellant was not 
able to produce these 5 persoi’s, we do not find anything to sustain the 
Income-tax Officer’s view more especially having regard to one of his 
remarks contained in his report dated 8th July 1940 to the Appellate 
Assistant Commissioner, Central, Bombay. He told the latter that the 
examination of accounts over again did not disclose any suspicious 
facts. We think therefore that the sum of Bs. 8,368 was an aggregate 
of 5 different sums due by the appellant to the respective persons whose 
names and addresses were given by the appellant, and that it did not 
form a part of his income. 

(c) The contest in regard to the last item of Bs. 3,000 has no sub- 
stance whatsoever. Admittedly, this sum was not brought in in the 
appellant’s books. It was said that it really belonged to several sub- 
brokers. We think that it was the duty of the appellant to show the 
receipt ^f this sum as his income and claim a deduction for the payment 
alleged to have been made to the- sub-brokers. In oar opinion, his 
failure to do so justified the Income-tax Officer in adding back this item 
in the appellant’s assessment for the year under reference. 

5. The last point taken by the appellant’s learned counsel is that 
the re-assessment under Section 34 was illegal as it was not proved 
that any income had escaped assessment at tlie time when it was origi- 
nally made. From the facts stated before, it must be perfectly clear 
that the original assessment was wrong as the Income-tax Officer had 
taken into account the Bombay transactions of 15 months instead of 
12 months'; and secondly, because the sum of Bs. 3,000 had been 
received by the appellant as income and not accounted for in hie books. 
The learned counsel relies upon the case of the Commissioner of In- 
eome-taa, Bomibay v. Qopal Vaijnaih But far from supporting the 
appellant it appears to be reinforcing the view that we take of the case. 
The actual decision of the case depended upon its particular facts ; but 
the observations of Beaumont, 0. J., and Bangnekar, J., are clearly to the 
effect that Section 34 should not be confined to cases in which a source 
has escaped assessment, but that its provisions extend to correcting an 
assessment in which a deduction had been improperly allowed. Their 
Lordships expressed themselvs in full agreement with the remarks by 

(1) (1935) 3 1.T.R. 
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Bankin, O.J., in the Astglo Persicm-Oil Company (India) Ltd. v. The 
Commissioner oj Income-tax which are to the effect that the Income' 
tax authorities can put right an assessment by which a deduction has 
' been improperly allowed. That is exactly the case here. The Income- 
tax Officer who first made the assessment committed an error of judg- 
ment which amounted to a mistake of law by allowing a deduction of 
Bs. 2,95,619 from the assessable income of the appellant who had 
brought in 15 months’ transactions instead of 12 months’ in the com- 
putation. In other words, it was an improper deduction which could, 
in our opinion, be set right under Section 34. We, therefore, hold 
that he was fully justified in assessing the appellant under Section 34 
of the Indian Income-tax Act. 

6. The result is that we partially allow this appeal, and order 
that the sum of Bs. 8,368 be allowed to the appellant, and deduct it 
from the total assessable income for the year imder reference. The 
rest of the appeal is dismissed.” 

On the application of the assessee under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922) as amended by Section 92 of the 
Indian Income-tax (Amendment) Act (VII of 1939) the Appellate 
Tribunal referred the case to the Bombay High Court 

STATEMENT OE CASE. 

“ This is an application by the assessee firm of Messrs. Chiman- 
ram Motilal (Gold & Silver), under Section 66 (1) of the Income-tax 
Act, requiring us to refer to the Hon’ble High Court of Bombay three 
questions of law stated to be arising out of our order, dated May 10, 
1941, under sub-section (4) of Section 33 of the Act, in Begular Assess- 
ment Appeal No. 4 (Bombay) of 1940-41. Before setting out these 
questions and the reply which the respondent has filed under Buie 54 
of the Appellate Tribunal Buies, we' shall briefly state the case as 
below ; — 

2. The applicant was assessed on a total income of Bs. 1,47,160 
for the assessment year 1936-37, the relevant accounting year being 
Mara year 1991-92. The order of the Income-tax Officer, Special 
Circle, Bombay, dated 9th July, 1937, in this connection is marked 
Ex. “ A ” in the list of documents appended to this reference. 

3. On information received some time later that applicant’s profits 
had partially escaped assessment, the same Income-tax Officer issued a 
notice, dated 22nd March, 1936, under Section 34 of the Indian Income- 
tax Act, 1922, calling upon him to make a fresh return of his income 
for the assessment year in question. The section came to be amended 

(1) (1933) 1 I.T.R. 129. 
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in 1939 ; bnt the section as it stood before amendment is appropriate to 
this case. It is stated in the notice that the applicant’s income from “all 
sources’’ had partially escaped assessment and that it was therefore pro* 
posed to assess the said escaped income. The notice is marked Ex. “B”.- 

4. In response to the notice the applicant made a return declar- 
ing an income of Bs. 1,47,160 which was the amount originally assessed 
by the Income-tax Officer on 9th July 1937, as stated before. The 
return is marked Ex. “G”. 

5. The re-assessment proceedings were thereafter taken up by 
the Income-tax Officer, Section YU (Central), Bombay, who in course 
of his examination of the applicant’s accounts discovered three items 
which, he thought, had escaped assessment in the year in question. 
These three items, respectively, are Bs. 2,95,619, Bs. 8,638 and Bs. 3,000. 
Accordingly he added bock these amounts to the applicant’s income as 
originally computed, and made a re-assessment on a total income of 
Bs. 4,64,417. The Income-tax Officer’s order, dated July 23, 1940, is 
marked Ex. “ G ”. 

6. The first item of Bs. 2,95,619 represented the applicant’s losses 
in Indian silver speculation which they had successfully claimed to set 
off against the profits of the accounting year, t.e., Maru year 1991-92, 
thus reducing the total income of the year to that extent. The second 
item of Bs. 8,638 was an aggregate of sums lying to the credit of per- 
sonal accounts of five persons ; and the third item of Bs. 3,000 was 
stated to be payments made to sub-brokersi 

7. The Income-tax Officer’s reasons for adding back these sums 
to the applicant’s income may be briefly stated. He thought that the 
loss of Bs. 2,95,619 had been incurred by the applicant in silver specu- 
lation in India in the Maru year 1990-91, i,e, the year preceding the 
accounting year under reference, and had been brought forward to the 
accounting year Maru 1991-92 contrary to the provisions of Section 24 
of the Indian Income-tax Act which, as it then stood, did not permit 
such a course. He tlierefore held that this loss was erroneously per- 
mitted to be set off against the profits of the accounting year, and that 
the profits reduced to that extent should be added to the applicant’s in- 
come. As regards the second item of Bs. 8,638, the Income-tax Officer 
thought that the persons to whose accounts the sums were credited 
were really nominees of the applicant and that it really represented 
the applicant’s own profits. The third and the last item of Bs. 3,000 
was the profit actually received by the applicant, but which was not 
accounted for in the books on the ground that it was paid to sub- 
brokers by way of rebate. The Income-tax Officer held that there was 
no proof of this payment. 
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8. From this order of the Income>tax Officer, the applicant 
appealed to the Appellate Assistant Commissioner, A-Bange, Bombay, 
who confirmed the assessment. A copy. of his order is marked Bz. “D”. 

9. An appeal [B. A. A. No. 4 (Bombay) of 1940>41] was filed in 
the Appellate Tribunal from the order of the Appellate Assistant Com- 
missioner. It was heard and disposed of by us on May 10th, 1941. A 
copy of the grounds of appeal to the Tribunal is marked Ex. “ E ” and 
that of our order in appeal is msurked Ex. “ F 

10. We partially accepted the appeal, by excluding the second item 
of Bs. 8,638 from the income holding that the sums composing it were 
due to respective persons to whose accounts they had been credited, 
and that therefore these sums could not be regarded as a part of the 
applicant’s income. The reasons for our finding will be found in para. 
4 (b) of our judgment. 

11. We rejected the rest of the appeal. As regards the amount 
of Bs. 3,000, we held that the applicant’s failure to bring this sum into 
their accbunts justified the Income-tax Officer’s conclusion. Our reasons 
on the point are contained in para. 4 (c) of the judgment. 

12. The main contest before us and which occasions the present 
reference, was focussed on the addition of the first item of Bs. 2,95,619. 
On the question of fact we found that the amount was the loss which 
the applicant had suffered in silver speculation made in India in the 
Maru year 1990-91, and brought forward to the accounting year Maru 
1991-92. In view of this finding of fact, we held that the loss could 
not be set off against the profits of the accounting year having regard to 
the old Section 24 of the Act which applied to the case and which did 
not permit bringing forward of loss in a case like this. We have dealt 
with this part of the case in para. 4 (a) of our judgment. 

13. In the application for reference under Section 66 (1) of the In- 
come-tax Act, marked Ex. “G”, the applicant has formulated the follow- 
ing three questions of law as arising out of our appellate judgment : — 

“ (1) Whether the notice under Section 34 is valid in law. 

(2) Whether, in the circumstances of the case a part of the in- 

come of the previous year had “ escaped assessment ” 
within the meaning of Section 34. 

(3) Whether the proceedings taken under Section 34 in this 

case are valid in law.” 

14. In his written reply, marked Ex. ”H”, the respondent sub- 
stantially concedes that the first two questions do arise out of our 
appellate judgment. As regards the third, his contention is that it is 
either a repetition of question No. 1 or No. 2, and that in either case it 

*The Judgment of the Appellate Tribunal is printed at p. 46 supra, 
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is redundant. The learned Attorney for the applicant has explained 
that the third question implies that the re-assessment of the applicant 
was invalid, either because the initiation of the pi-oceedings under Sec- 
tion 34 of the Income-tax Act was contrary to law on account of the 
defect in the notice itself, or, because the re-assessment amounted to a 
revision of an assessment by the second Income-tax Officer sitting in 
judgment over the first. But we think that such a result will follow 
from the answers to the first two questions which we shall endeavour 
to frame in more correct form. 

15. One of the contents of the notice, Ex. “ B ”, given to the 
applicant raises the first question. A form of notice that an Income- 
tax Officer is instructed to issue under Section 84 is printed at para. 105 
of the Income-tax Manual, 7th Edition (1937). The first of the two 
footnotes to the form, which is deleted in the revised compilation of 
1938 (8th Edition), required the Income-tax Officer to specify the source 
of the income that had escaped assessment in the blank space assigned 
for the purpose. In the present case, the Income-tax Officer filled in 
the blank space by writing “ all sources ”. Thus the notice reads that 
the appellant’s income from all sources had partially escaped assess- 
ment in the assessment year in question. It was contended before us 
that the notice was vague inasmuch as it omitted to specify the parti- 
cular source of income that was stated to have escaped assessment ; and 
that, therefore, it was irregular and invalid contravening as it did the 
express direction contained in the first footnote just referred to. We 
were unable to accept this contention, and our reasons will be found in 
para. 3 of our judgment. Briefly speaking, we held that Section 34 did 
not prescribe a notice in any particular form, except such notice con- 
taining all or any of the requirements which may be included in a 
notice under Section 22 (2) of the Act; and that the executive instructions 
contained in the Income-tax Manual could only be regarded as directory 
and not mandatory. So that a failure to strictly comply with the 
direction contained in the footnote did not vitiate the notice in ques- 
tion. We also held that since the only source of the appellsmt’s income 
was business, the expression “ all sources ” occurring in the notice 
really meant but one source, i.e., business : and that, that being so, the 
applicant could not have been left in doubt as to what source was meant 
by the notice in question. We further obseirved that the applicant 
must have known what the notice really meant, inasmuch as he made 
a return of his income as requited by it. In this connection, we cited 
In the matter of MessTs, Bum d Co.^, and Jcwoala Prasad Ohohey v. 
GommAssionw of Income-tax, Bengal, The respondent has cited a third 
(1) (1934) 3 I.T.R. 30. (2) (1933) 3 I.T,R. 393. 
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case of Gopaldas ParsJtottamdas y. Commissioner of Ineome-iax, C. P. 
and V.P} in the present proceedings. The observations of their Lord- 
ships of the Allahabad High Court at page 135 of the report appear to 
further support the view that we took of the point. 

16. Coming to the second question, it was contended before us 
that the amount of Bs. 2,95,619 could not be deemed to have "’escaped 
assessment ” inasmuch as the Income-tax Officer who had made the 
original assessment for 1936-37 had noted the items from the books of 
Mam 1990-91 and permitted the applicant to set off the loss against the 
profits of the relevant accounting year. On the other hand, it was con- 
tended for the Department that the applicant’s books for that year were 
not produced before the Income-tax Officer, and that therefore he might 
have been misled into thinking that the loss in question had been really 
incurred in the accounting year itself. But we were unable to accept 
the Department’s contention and substantially held that the books of 
1990-91 must have been produced before the Income-tax Officer, and 
that the items in question did pass under his review. Thus the question 
before us resolved into whether, in the absence of any additional fact 
or evidence, the second Income-tax Officer who made the re-assessment 
had power to correct the assessment of the first Income-tax Officer who 
had, as a matter of fact, erroneously allowed the loss of Bs. 2,95,619 
in the first assessment. In support of his contention the learned 
Attorney on behalf of the appellant relied upon the case of Oommission«r 
of Ineoms'tax, Bombay v. Qopal Vaijnath?. On the other hand, the 
Department cited the case of Anglo Persian Oil Company (India), 
Limited v. Commissioner of Inoome-taa?. The actual decision of the 
first case depended on its particular facts. But the observations of 
Beaumont, C. J., and Bangnekar, J., supported the view taken in the 
Anglo-Persian Oil Company's ease that Section 34 of the Act should 
not be confined to cases in which a source has escaped assessment, but 
that its provisions extend to correcting an assessment in which a 
deduction had been improperly allowed. In this view that we took of 
the law, we hold that the re-assessment was properly made. Our 
reasons are stated in para. 5 of our judgment. 

17. We, therefore, respectfully submit the following two ques- 
tions to their Lordships : — 

Questions referred 

(1) Whether in the circumstances of this case the notice of re- 
assessment issued to the applicant under Section 34 of the 
Income-tax Act was invalid or illegal for failure to specify 
the particular source of income that had escaped p 

(1) (1941) 9 1.TJI. 130. (2) (1935) 3 I.T.R. 372, (3) (1933) 1 LTJl. 129. 
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(2) Whether in the circumstances of the case a part of the appli- 
cant’s income had escaped assessment within the meaning 
of Suction 34 of the Indian Income-tax Act, so that it could 
be re-assessed by the second Income-tax Officer ? 

18. These two questions are agreed to by the parties and are sub- 
ject to the statement of the case given above.” 

Sir J. B. Kongo with 22. <7. Colah, for the assesses. 

M. 0. Setalvad with G, N. Joski, for the Commissioner. 

JUDGMENT. 

Beaumont, 0. J. — This is a reference made by the Income-tax 
Appellate Tribunal, (Bombay Branch) under Section 66 of the Income- 
tax Act, and it raises two questions relating to a further assessment 
made on the assessees under Section 34 of the Income-tax Act. 

The first question which presents no difficulty whatever is : 

“ Whether in the circumstances of this case the notice of re-assess- 
ment issued to the applicant under Section 34 of the Income-tax Act 
was invalid or illegal for failure to specify the particular source of in- 
come that had escaped assessment ?” 

The notice under Section 34 stated that the Income-tax Officer had 
reason to believe that the assessees’ income from all sources which 
arose, accrued or was received in the previous year had partially escaped 
assessment. It is said that the notice ought to have specified the parti- 
cular source of income which was alleged to have escaped assessment, 
and reliance is placed on the form of notice given in the Income-tax 
Manual, which does state the source of the income which is alleged to 
have escaped assessment. But that form is not statutory. All that is 
necessary under Section 34 is that a notice should be given which suffi- 
ciently draws the attention of the assessee to the case which he has to 
meet, and as, admittedly, the assessees in this case have only one source 
of income, namely business, it seems to me plain that a notice saying 
that income from all sources had escaped assessment was quite sufficient 
to show them what the case was which they had to meet, namely, that 
some of their income from the only source from which any income was 
derived had escaped assessment. 

The first question will therefore be answered by saying that the 
notice was valid. 

The second question is : ” Whether in the circumstances of the 
ease a part of the applicsmt’s income had escaped assessment within the 
moaning of Scction 84 of the Indian Income-tax Act, so that it could 
be re-assessed by the second Income-tax Officer ? ” 
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The year of asseBsment is 1936-37, which is the Mam year 1991-92. 
In the original assessment the Income-tax Officer allowed under Sec- 
tion 24 of the Act as a deduction from the profits of the accounting 
year a sum of about Bs. 3 lacs, being the loss which the assessees had 
sustained in relation to the business in the year 1990-91. He considered 
that the loss in question could be brought into the accounts for the 
year of assessment 1991-92, because the business done in Bombay and the 
business done in London were what is called straddle business, and be 
held that the accounts had not been closed at the end of the year 1990-91. 
Subsequently, the same Income-tax Officer came to the conclusion that 
he had made a mistake, that he ought to have held that the loss of Bs. 8 
lacs was not incurred in the Maru year 1991-92, and could not be 
allowed under Section 24 and he, therefore, gave a notice under Sec- 
tion 34 alleging that the amount allowed as deduction had escaped 
assessment. The actual hearing of the notice of re-assessment was 
carried out by another Income-tax Officer, who agreed that the sum of 
about Bs. 8 lacs ought not to have been allowed as a deduction and 
that the sum had escaped assessment. 

Section 84 of the Act before the amendments of 1939 provided that 
if for any reason income, profits or gains chargeable to income-tax had 
escaped assessment in any year or had been assessed at too low a rate, 
the Income-tax Officer might, at any time within one year of the end of 
that year, serve a notice, and then proceed to re-assess by the method 
laid down under the Act for the original assessment. 

It is argued by the assessees that it cannot be said that income has 
escaped assessment, unless there have been some additional facts 
brought to the notice of the Income-tax Officer, or some change in the 
law effected or revealed since the original assessment ; and that if the 
Income-tax Officer merely changes his opinion, or if a fresh Income- 
tax Officer merely disagrees with the opinion of a previous Income-tax 
Officer, and therefore includes further income in the assessment, it can- 
not be said that any income has escaped assessment. 

The view which was taken by the Bangoon High Court in Cotntnts- 
sioner of Inoome-taz, Bwma v. XT. Lu Nyo^ was that if once a source of 
income had been assessed, the matter was disposed of, and it could not be 
said that any income from that source had escaped assessment. But that 
view, which was not necessary for the actual decision of the particular 
case, which dealt with a difference of opinion between two Income- 
tax Officers on a mere matter of estimate, has not found favour with 
any other High Court in India. This Court differed from that view 
in Commissioner of Income-tax, Bombay v. Mcmohar*, although we 

(1) (1933) 1 LT.R. 373 (2) (193® 3 1.T.R. 372. 

1-8 
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agreed with the actual decision and followed it in that case which was 
also a case in which one Income-tax Officer had differed from an esti- 
mate formed by a previous Income-tax Officer. Tlie Ilangoon Higli 
Court in a later case. Commissioner of Income-tax v. Bey Brothers^, 
adhered to its former opinion but, as I have said, no other High Court 
has accepted that view. 

The other High Courts have taken the view that the only question 
under Section 34 is whether in fact income has escaped assessment, and 
that income which might have been, but was not assessed, has escaped 
assessment and one ground on which income may undoubtedly be shown 
to have escaped assessment, is that the true facts were not brought to 
the notice of the Income-tax Officer. But if one admits that in such a 
case income had escaped assessment, it has equally escaped assessment if 
the true facts were brought to the notice of the Income-tax Officer, but 
he failed to appreciate them or mislaid some file and did not consider 
some particular facts. Again, it cannot, I think, be disputed that as 
this Court held in Commissioner of Income-tcMC, Bombay v. P.J/’. Con- 
tractor^, if an assessment is based on a view of the law held to be correct 
by High Courts in India but subsequently within the year allowed by 
Section 34 held by the Privy Council to be incorrect and by reason of 
that revealed change in the law it appears that some income has 
escaped assessment, that is a good ground for serving a notice under 
Section 34, and re-assessing the assesses. But if one accepts that view, 
it is very difficult to say that the case would not have fallen within Sec- 
tion 84, if the decision of the higher tribunal had been given before the 
assessment though the Income-tax Officer did not know of the decision, 
or had failed to appreciate it. It seems to me very difficult on the 
language of Section 34 to say that in order to hold that income may have 
escaped assessment, there must have been either some fresh facts 
brought to the notice of the income-tax authorities or some change in 
the law and to hold that a mere change of opinion by the Income-tax 
Officer will not be sufficient to found a case under the section. 

The Privy Oouncil in aTeo9ntosse,Gommi8sioner of Income-tax, 
Bengal v. Mahaliram Bamyidas^, in which they were dealing with a 
decision of the Calcutta High Court in which it bad been held that be- 
fore a notice can be given under Section 34, the Income-tax Officer 
must hold some sort of judicial inquiry to satisfy himself that a proper 
case exists, were not prepared to accept that view and held that to enable 
an Income-tax Officer to initiate proceedings under Section 34 it is 
enough that the Income-tax Officer on the information which he has 

(1) (1M6) 4 I.T.R. 209. (3) (1940) 8 I.T.R. 442. 

(2) (1937) 5 I.T.R. 338. 
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before him and in good faith considers that he has good ground for 
believing that the assessee’s profits have for some reason escaped assess- 
ment, or have been assessed at too low a rate. So that, a notice can 
be served if the Income-tax Officer is bona fide of opinion that the in- 
come has escaped assessment. High Courts in this country have held 
that an Income-tax Officer or his successor is entitled under Section 34 
to re-assess the income, merely because he thinks tliat owing to some 
mistake in the first assessment income has eacaped assessment. That 
has been held by the Madras High Court in Commissioner of Income- 
tax V. Baja of Parldkimed^, by the Lahore High Court in Amw Singh 
Sher Singh v. Commissioner of Income-tax^, and by the Calcutta High 
Court in P. C. Mallick and D 0 Aich In r^, whilst there is a dictum 
of Sir George Bankin in Anglo Persian Oil Co., Ltd, v. Commissioner 
of Income-tax^ to the effect that Section 34 is applicable to put right an 
assessment by which a deduction has been improperly allowed. The 
Income-tax Tribunal has based its decision in this case very largely on 
that dictum. The effect of those decisions appears to be to allow Section 
34 to be used as a section giving power to the Income-tax Officer 
to revise his own decision or the decision of his predecessor and in 
view of the other provisions for revision in the Income-tax Act, e.g.. 
Section 33 and Section 35, it is rather strange that Section 34 should 
have that effect. But, as I have already pointed out, if it be once ad- 
mitted that an assessment may be reopened under Section 84 (and 
the language seems to make such an admission inevitable) it is very 
difficult to draw the line in any way, and to say that it oan only be re- 
opened on a particular ground, such as change of facts, or alteration in 
the law. I may say that even if I disagreed with the decisions, which 
I do not, I should not be prepared to differ from decisions of other High 
Courts on an Act of this sort which applies throughout British India. 

In my opinion, therefore, the notice under Section 34 was justi- 
fied, but that does not dispose of the matter. Income cannot be held 
to have escaped assessment merely on the ipse dixit of the Income-tax 
Officer. As held by this Court in Commissioner of Income-tax, Bom- 
bay V. Manohar^, it is for the Income-tax Officer to establish to his 
own satisfaction on the assessment and subsequently before any Ap- 
pellate Tribunal that income has escaped assessment ; it is not for the 
assesses to prove that the original assessment was right and that no in- 
come has escaped assessment. 

The facts of this case are peculiar. The Tribunal has held that be- 
fore the Income-tax Officer on the occasion of the first assessment the 

(1) (1925) 2 I.T.C. 104. (3) (1940) 8 I.T.R. 236. 

(2) (1935) 3 1.T.R. 171. (4) (1933) 1 1.T.R. 129. 

(5 (1935) 3 I.T.R. 372. 
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assessees’ books for the Mam year 1990>91 were produced though this 
was denied by the Commissioner. When the second assessment was 
made, which was not till 1940, more than siz years after the close of the 
Mara year 1990-91, the books of that year were not available. The 
position is discussed in paragraph 8 of the assessees’ grounds of 
appeal where they point out that there have been many changes in 
the Income-taz Officer whose duty it was from time to time to deal 
with their assessment, and they say that they did produce the books for 
the Mara year 1990-91 at the original assessment and on subsequent 
occasions, but when it came to the last assessment, they had sent the 
books to their native place, where they had been destroyed as being 
more than siz years old. There is no reason to doubt that state- 
ment. The Tribunal has held tus a fact that all these books were pro- 
duced at the original assessment. So that, it really comes to this, 
that the second Income-tax Officer has dijGCered from the first not 
merely on the same material, but on much less material, tlion the first 
offic er had. He holds without the books of 1990-91 that there 
was no straddle business in that year and without those books 
it seems difficult to arrive at that conclusion, when an officer 
who saw the books arrived at an opposite conclusion. The Appellate 
Tribunal no doubt has agreed with the second officer’s conclusion and 
they say that notwithstandhig that the books for the Maru year 
1990-91 were originally produced, the fact remains that “ we have 
little or no evidence of any straddle business done by the appellants in 
London in the year in question". But that is really throwing upon 
the assessees the burden of proving that income has not escaped 
assessment and that burden is thrown upon them at a time when, 
through the delay in dealing with the re-assessment, the necessary 
material is not avilable. In my opinion, an Income-tax Officer is not 
entitled to give a notice saying that income has escaped assessment, 
thereafter to wait for three years and then when the relevant books 
have been destroyed say that the assessees have failed to prove that the 
income has not escaped assessment. Therefore whilst 1 agree tliat the 
notice under Section 34 was justified though no fresh material was 
available, I do not agree that there is evidence that any income had 
escaped assessment. In my opinion the Tribunal ought to have held 
that there was no evidence on which the second Income-tax Officer 
could hold that any income had escaped assessment. 

I would, therefore, answer the second question in the negative. 

The Commissioner to pay three fourths of the costs. Certificate 
to issue that no question under Section 205 of the Government of 
India Act arises in this case. 
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Kania, J. — Two questions have been submitted by the Tribunal 
for the determination of the Court. The necessary facts, reasons and 
our conclusion have been stated in respect of the first question by the 
learned Chief Justice in his judgment and I have nothing more to add 
to that. 

As regards the second question, the facts are these. The assess* 
ment year was 1936-37 and the accounting year S. 1991 (Maru) was 
from the 8th of November 1934 to the 27th of October 1935. The 
sole item under which the assessees were assessed was business. 
According to them they had transactions in silver in Bombay and they 
were also doing straddle business in silver in Bombay and London. 
Straddle business done in Bombay during the last three months of 
Maru 1991 (which, by the very use of the word ‘straddle’, must mean 
carry over so as to set off the outstanding business in London) showed 
that in carrying out the business the assessees had paid in the market 
certain amounts. The amounts so paid were debited in their ledger. 
After considering all the facts the Income-tax Officer made the assess- 
ment order on the 9th July. Before doing that, as the record shows, 
the assessees had produced their books of account of Samvat 1990-91 
and a-inn of 1991-92. Not only that but an Examiner’s report on those 
books was submitted to the then Income-tax Officer before he made 
the assessment. That officer came to the conclusion that the loss shown 
in the ledger of S. 1990-91 appertained to the transactions of S. 1991-92 
and allowed the assessees to set off the debit items mentioned above 
against the profits for 8. 1991-92. On no other footing he could allow 
a set off in respect of that loss against the business of 8. 1991-92. It 
must be presumed that the Income-tax Officer was aware of the rele- 
vant provisions of the Income-tax Act. 

Thereafter, on the 22nd of March 1938 a notice under 8ection 34 
was issued on the assessees to start re-assessment proceedings. The 
assessees appeared before the Income-tax Officer. In para 8 of the 
grounds of appeal before the Appellate Tribunal, they have stated that 
in the course of re-assessment, books of 8. 1991-92 were called for and 
examined. The officer did not ask the assessees to produce the books 
of 8. 1990-91. Before the officer could pass orders the case was 
transferred to another Income-tax Officer. That officer again never 
called for the books of 8. 1990-91. He examined only the books of 
1991-92. Before he also could pass an order the case was again trans- 
ferred to the Income-tax Officer, Section YII, Central, and it was only 
in 1940 that the officer asked to see the books of 8. 1990-91 (1934-35). 
The assessees further stated that their books according to their usual 
practice after the assessment was made by the Income-tax Officer were 
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sent nway to their native place except for one preceding year. They 
had accordingly sent over the books for S. 1990*91 to their native 
place after the assessment order was made on 9th Jnly 1937. When 
in 1940 the demand for the reprodnction of these books was made they 
made inquiries and it was found that the same were destroyed along 
with other old books as they had been moth-eaten. These facts which 
are set out in the grounds of appeal are not controverted. In 1940 
without seeing the books of S. 1990*91 and without any additional 
or new evidence the Income-tax Officer held that the straddle transac- 
tions were not proved and the debit items mentioned above appertained 
to the business of the previous year. He was therefore of opinion that 
the allowance made in making the previous assessment order was 
unjustified and had escaped assessment. The Tribunal accepted tlie 
facts about the production of the books previously but appears to be 
pressed to consider the rest of the evidence. Prom the judgment of 
the Tribunal it is clear that before them also it was not alleged that any 
additional or new evidence was considered in making the re-assessment. 
In the course of its judgment the Tribunal observed that the transac- 
tions were independent and the method of accounting adopted had been 
altered. Admittedly these surmises were based on the fragmentary 
materials put before them and without considering and in the absence 
of the assessees’ books for S. 1990-91. 

The question is whether under these circumstances the order made 
by the officer in 1940 on the basis that the income had escai)ud assess- 
ment, is justified. To put it in brief, the first officer had evidence of 
A, B, G and D before him and he came to the conclusion that the 
transactions were straddle transactions and that the loss on account of 
these transactions entered in the books of S. 1990-91 should be 
allowed to be set ofiC against the business profits of S. 1991-92. 
When re-considering the matter under Section 34, the Incomc-tiiiX 
Officer in 1940 had before him only three out of the above mentioned 
four pieces of evidence and no other evidence at all. On that ovidunco 
only he held that the item of Bs. 2,95,619 had escaped assessment. In 
my opinion, the record thus clearly shows that there was no evidence 
b^ore the Income-tax Officer or the Tribunal to hold that any income 
had escaped assessment. The question of law about the application of 
Section 84 could arise only if on the same materials at least the second 
officer had come toa dilBterent conclusion. 

On the question of interpretation of Section 34, considerable time 
has been spent and I think it is desirable under the circumstances to 
express my opinion on it. I may notice that I have not been a party 
to any previous decision on Section 84, although I am bound by the 
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opinion of the Benches of this Oonrt expressed in considering this sec* 
tion. It may also be noticed that the present discussion centres round 
Section 34 of the Act as it existed before the amendment. I make this 
clear, because the words of the amended section correspond more to 
the section of the English Act in force. 

Under Section 34 the relevant words are that if for any reason in- 
come, profits or gains chargeable to income-tax has escaped assessment, 
the Income-tax Officer may at any time within one year adopt pro- 
ceedings by issuing a notice similar to the one under Section 22 of the 
Income-tax Act. 

The first case on this point, to which our attention was drawn, is 
Commissioner of Income-tax v. Baja of ParlaJcimedi^. It was decided 
by the Madras High Court. The income of certain houses had not 
been assessed in a particular year and in a subsequent year on a recon- 
sideration of the matter by another officer, it was held that the income 
of the houses was assessable. The question arose whether it could be 
re-assessed retrospectively. In dealing with the question Coutts 
Trotter, G.J., relied on the words too low a rate ” used in Section 34 
for the construction of the first part of Section 34 which deals with 
escaped assessment. That learned Chief Justice observed that because 
a lower rate of assessment could not be due to mere inadvertence if 
income had not been assessed through inadvertence, it could equally be 
covered by the words “ escaped assessment.” I respectfully differ from 
this liner of reasoning because a lower rate of assessment is not neces- 
sarily due to mere inadvertence. It may be due to various other con- 
siderations and not mere inadvertence. 

The next case is Anglo-Persia/n Oil Oo. v. Commissioner of Income- 
tax^, where Bankin, C.J., had occasion to consider this Section 34. 
Although the point did not arise directly before him, he expressed the 
opinion on the meaning of that section and stated that the words were 
wide enough to cover a deduction which had been improperly allowed. 
About 5 months later came the decision of the Bangoon High Court 
in Commissioner of Income-tax, Burma v. U Lu Nyo^, where three 
Judges of that Court came to the conclusion that the words “escaped 
assessment” in Section 34 did not cover the case of income which had 
been considered by the assessing officer and allowed to pass free or 
assessed in a particular way. According to them “escaped ” must mean 
what had not been considered because once it had been considered by the 
income-tax authorities, it became income which was assessed. That 

(1) (1925) 2 1.T.C. 104. 

(2) (1933) 1 1.T.R, 129. 

(3) (1933) 1LT.R. 373. 
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view was considered too narrow and not accepted by the Bombay High 
Conrt in Commissioner of Income-tax, Bombay v. Manoliar^. 

In between there arose an occasion for the Privy Gotincil to refer 
to Section 34 in Sir Bajendranath v. Comtnissioner of Income-tax^ . As 
I read that judgment, it does not cover the point before us at all. In 
that case an assessee had made his return and while tlie consideration 
of that return was pending another assessee’s assessment was consi- 
dered. It was found that a certain item which was included in that 
(second) return should not be included in that return but should be put 
in the first return. The argument before the Privy Council was that 
as one year had expired there was no justification for including this 
item under the first return. That argument was negatived, and, in my 
opinion, there can be no two opinions on the question. The only re- 
ference to Section 34 made by the Privy Council was because it was 
used as an argument in support of the contehtion urged before them. 
Their Lordships had no occasion to consider the effect and meaning of 
the words “ escaped assessment.” They only negatived the conten- 
tion that the words “ has escaped assessment ” were equivalent to “has 
not been assessed”. 

In the case of Commissioner of Income-tax, Bombay v. Mamohat^ a 
Bench of this Court had occasion to consider the operation of Sec- 
tion 34. The facts found there were as follows ; The first officer bad 
according to his opinion fixed a certain percentage of the price of gold 
and silver as profit to be assessed. Obviously that was based on what 
one might call a rule of thumb. After some time a notice under 
Section 34 was issued and the second officer in his opinion thought 
that a higher rate should be taken for calculating the profit. That was 
equally another rule of thumb laid down by that officer. When the 
matter came before the Court, the Bench decided that this was not 
covered by Section 34. The burden of showing that income had escap- 
ed assessment (in the sense that the Income-tax Officer had some 
evidence before him to justify the conclusion that the income 
escaped assessment) was on the Commissioner. The Bench found that 
there was no evidence except mere opinion, which, to put it at its 
highest, was a surmise. The Court therefore held that the second 
assessment was not justified. This opinion of our Conrt, I apprehend, 
was not properly appreciated by the learned Judges of the Bangoon 
High Court in Commissioner of Income-tax v. Dey Brothers? They 
adhered to the view they had expressed in their previous case of Com- 
misswner of Income-tax, Burma v. U Lu Nyo* . which, so far as the 

(1) (lejs) S I.T.R. 372. (3) (1936) 4 1.T.R. 209, 

(2) 11934) 2 LT.R. 71. (4) (1933) 1 LT.R. 373. 
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principle was concerned was accepted by this Court in Commissioner of 
Ineome-taas, Bombay v. Mcmohar^. 

Those cases came to be considered by the Lahore High Court in 
Amir Singh Sher Singh v. Commissioner of Income-tax\ The learned 
Judges came to the conclusion tliat having regard to the opening words 
of Section 34, vis., “ for any reason ” there was no justification for 
confining the meaning of the word “escape” within any limits, and all 
the different meanings given to the word" escape ” in Murray’s Oxford 
Dictionary could be held applicable to the word “ escape ” when the 
matter came to be considered by the lncome>tax Officer under Section 34. 
In Madan Mohan Lai v. Commissioner of Income-tax^, a Full Bench of 
the Lahore High Court had occasion to consider again the meaning of 
Section 84 in view of the different opinions so far expressed by the 
three High Courts, and the majority of the Judges (Dalip Singh, J., 
dissenting) held that the meaning given to the word “ escape " in Amir 
Singh Sher Singh v. Commissioner of Income-tax^ was correct. Mr. 
Justice Dalip Singh was of the opinion that the word “ escaped ” should 
be limited to mean “ eluded notice ” and should not be given all the 
different meanings noted against that word in Murray’s Dictionary. In 
In re P. C. MallicJe i&D. C. Aieh^, the Calcutta High Court had occasion 
to consider the construction of Section 34. In that case a testator by 
his will directed inter alia certain payments of money to be made to 
certain beneficiaries and annuities to certain other persons out of the 
income of his property. In the assessment of income-tax for the year 
1983 made on the executors the Income-tax Officer allowed as a de- 
duction a certain sum which was paid to the beneficiaries under the 
will. In J anuary 1935 the Income-tax authorities came to the con- 
clusion that the amount was improperly allowed and assessed it under 
Section 34 on the ground that it had escaped assessment in the year in 
question. It was held that having regard to the plain words of Sec- 
tion 34, it was impossible to say that the amount did not escape assess- 
ment in the year in question. In the course of his judgment Derby- 
shire, 0. J., referred to a decision of this Court in Commissioner of 
Income-tax v. D. JS. NaiJi/^. In that case because of an intei-pretation of 
certain existing law by the Privy Council it was ascertained that a 
mistake of law had been committed in making the previous assessment 
and proceedings were considered to have been properly started under Sec- 
tion 34 within the prescribed time. In the Calcutta case when making 
the first assessment the Income-tax authorities had the figure of the 

(1) (1935) 3 I.T.R, 372. (3) (1935) 3 I.T.R. 438. 

(2) (1935) 3 LT.R. 171. (4) (1940) 8 I.T.R. 236. . 

(5)(1939)7I.T.Ii. 362. 
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amount which they allowed before them and after considering it allow- 
ed the deduction. The learned Chief Justice held that tlie amoiinti was 
not assessed and it was assessed because the Income-tax (.lilicer made 
a mistake in 1933 which he attempted to put right in January 1935. 
Having regard to the general words used at the commencement of the 
section it was held that it was impossible to say that the amount had 
not escaped assessment in the year in question. The Allahabad and 
Madras cases do not appear to be discussed in the judgment. 

In this state of the law the question is whether Section 34 gives 
to the Income-tax Officer a large revising power as contended on behalf 
of the respondent or whether it is limited only to set riglit what had 
been either overlooked or misunderstood. The cases noted above clearly 
show that the Madras, Lahore and Calcutta High Courts are of the view 
that there is no justification to limit the operation of the word “ escap- 
ed ” as suggested by Sir Arthur Page in his judgment in the Bangoon 
case. The Bombay High Court has differed from the view of the Ban- 
goon High Court and held that the meaning given to tlie word 
“ escaped appeared to be unnecessarily narrow in that case. 

Our High Court has accepted the principle that unless it found it 
impossible conscientiously to accept the consensus of opinion of other 
High Courts it would follow the construction put on a section of an 
Act applicable to the whole of India by the other High Courts. Acting 
under that principle if necessary I would agree that Section 34 had that 
wider application. If the matter were at large, I confess that I am 
not prepared to give such wide meaning to the word ** escaped 
Section 34, in my opinion, should be construed along with the other 
sections of the Act. In the ordinary course an order made after in- 
vestigation by a particular officer should not at his sweet will and 
pleasure be allowed to be varied. There must in my view exist some- 
thing either suppressed by the assesses, or a fact or point of law which 
he inadvertently or otherwise omitted to consider before he could 
proceed to act under Section 34 of the Act. It is only in those cases 
that the Income-tax Officer or his successor occupying the same position 
has a right to revise the order. A mere change of opinion on the same 
facts* and law is not covered by the section. I admit that the words 
for any reason ” used in Section 84 are very wide. However I think 
the words used in the section must be given a reasonable meaning 
having regard to the other powers contained in the Act. In my view 
if an assessing officer felt that he had committed an error bona fide 
it is open to him to refer the case under Section 83 to the Commis- 
sioner and for the Commissioner to act on such reference. I should 
hesitate considerably before assuming that under Section 34 the 
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* same Income-tax Officer had power to revise his order for one year, 
and, if the argument is carried to its logical extent, as many times as 
he liked within that year. The different meanings given to the word 
“escaped” in a dictionary are not all applicable to the word at the 
same time. The context must be looked at and the meaning appro- 
priate under the circumstances only should be given to the word. 

I agree that the second question should be answered in the 
negative. 

Reference answered accordingly. 


[In xhb Bombay Hioh Coijbi.] 

DAYALDAS KHUSHIEAM 

V. 

COMMISSIONER OP INCOME-TAX, (CENTRAL), BOMBAY. 
Bbattmoni, G. J., and Eania, J. 

September 23, 1942. 

Indian Inoomb-xax Aox (XI of 1922 Afxbb Amendment of 1939) 
Seos. 5, 64 — ^Inoomb-xax (Removad of Diffioddxibs and Vadidaxing) 
Obdinanoe (IX OF 1939) — Jdbisdioxion — Place of Assessment — 
Affeaii — Tbansfeb of Case by Commissionbb of Inoome-xaz, 
Cenibad, xo Inoomb-xax Offioeb, Sboiion II, Gentbad — Whexhbb 
Involves Question as to Place of Assessment — Whbxeeb Can be 
Decided in Appeal — Scope of Section 64 — Obdinanoe No. IX of 
1939 — Whexhbb Validates Pbiob Obdbbs. 

The assesses in Dayaldas Eushitam v. Commissioner of Income- 
tax, Central [1940] (8 I.T.R. 139) was assessed for tJte assessment year 
1937-38 imd&r Sections 23 (4) <md 34 of the Income-tax Act by tJie 
Income-tax Officer, Section II {Central).* The areals to the Appellate 
Assistant Commissioner and the Appellate Tribunal being unsuccessful, 
the assesses put m an application mtder Section 66 {1) and the Tribunal 
referred the following questions for the decision of the High Court : — 
(I) Whether the order dated July 12, 1939, passed by tJie Commissioner 
of Income-tax, Central, under Section 64 (3) of the Income-tax Act, 1922, 
deciding the place of assessment of the petitioner, com be the subject of 
tm appeal to the Income-tax Appellate Tribunal under Section 33 of the 
Act? {2) Whether the Income-tokx Appellate Tribunal has power to enter- 
tain in appeal a question as to theplobce of assessment of an assesses, 
even in the absence of an order of a Commissioner of Income-tax under 
Section 64 {3) of the Act ? (3) If either of the first two questions is 

* The facts which led to this reference are rather complicated and are slated in the 
judgment of the Chief Justice. 
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answered in the negative, whether a question as to the place of assess- 
ment put in an appeal to the Tribunal is a questioji of law arising 
out of its appellate judgment, so as to be subject matter of a 
reference to the High Gowrt under Section 66 (1) of the Indian 
Income-tax Act, 1922 ? (4) Whether the Qovernor-OeneraVs Ordinance 
No. IX of 1989 [later incorporated in Section 64 of the Income-tax Act 
by <Mh Amendment of 1940) has the effect of regularising or validating 
the proceedings of re-assessment of the petitioner for the charge year 
1987 -88, irrespective of whether they were initiated by the Income-tax 
Officer, Special Frovi/ncial Circle, %oithout jxirisdiction to make the 
assessment ? 

Held, (I) that the order of the Commissioner of Income-tax, Central, 
dated July 12, 1989, was an order under Section S (.t^) and was not in- 
fact made under Section 64 (3). Moreover Ordinance No. IX of 1939 
directed that the provisions of Section 64 (I) a7ul [2) were to he deemed 
not to apply and never to have applied to the assesses. Go?iseqtiently 
questio7i 1 did 7iot arise ; 

(2) that questio7is 2 and 3 also did not arise ; 

{8) that the re-assessment of the assessee was validly started by the 
Income-tax Officer, Special Provmcial Circle, mul Sections 2 and H of 
Ordmance No. IX of 1930 removed the invalidity of the orders made 
prifjr to the passing of the Ordinaiice so far as they related to the 
assessee. 

Beaumont, 0, J. — The Income-tax Act does not deter^nine the place 
of assessment. What it does is to determine the officer who is to have 
power to assess a?id in some cases it does so by reference to locality hut 
an appeal would he Jiot agamst cun order of the Commissioner as to the 
place of assess?nent hut agamst the order of assess^nejit of the hicomc- 
tax Officer. XJ^ider Sectio^iSO no right of appeal against cun order midor 
Section 64 {8) is conferred smce the appeal could probably be not 
against ati o^-der made under Section 64 (3) but against the consequences 
following from such order. 

Ordmcunce No. IX of 1939 is retrospective in character cund must 
he construed strictly cmd no case should be brought within it tohich is 
not fairly within its Icunguage. 

Kama, J. — In respect of questions of jurisdiction the point may 
arise under Sectio7i 64 [8) or otherwise cund the jurisdiction of the 
Tribwhal to entertain disputed questions of jurisdiction of the parti- 
culcur Income-tax Officer will depend on the proper construction of the 
relevount sections of the Income-tax Act. 

Case referred to ; 

Dayaldas Kiishiram o. Commissioner of Income-tax, Central (1940) 8 l.T.R. 139; 42 
Eom. L.R. 414, 
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Case referred to the High Court by the Income-tax Appellate 
Tribunal, (Bombay Branch) under Section 66 (1) of the Indian Income- 
tax Act (XI of 1922) as amended by Section 92 of the Indian Income- 
tax (Amendment) Act (YII of 1939) for the decision of the questions 
of law mentioned in the head-note : — 

Income-tax Beference No. 4 of 1942. The facts of the case appear 
in the judgment of the Appellate Tribunal and in the Statement of 
Case. 

JUDGMENT OE APPELLATE TEIBUNAL. 

Under Section 33 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, (Bombay Branch) (consisting of 
N. E. GundiIi, Judicial Member, and P. C. MaIiHOTBA, Accoimtant 
Member) delivered the following judgment on 23rd August 1941 : — 

“These two appeals arise out of a supplementary assessment of the 
appellant, Mr. Dayaldas Khusbiram, for the assessment year 1937-38, 
made by the Incofne-tax Officer, Section II (Cent;cal), under Sec- 
tion 23 (4) and Section 34 of the Income-tax Act. The appellant 
applied, under Section 27, to cancel the ‘best judgment assessment 
but the Income-tax Officer dismissed the application. The appellant 
took tliat order, as well as the order of assessment, in appeal to the 
Appellate Assistant Commissioner who, in each case, declined to inter- 
fere. These two appeals are respectively taken from his orders, and 
involve common facts. They were heard together, and may be con- 
veniently disposed of in one judgment. The facts will make a long 
narration. We shall therefore confine ourselves at the outset only to 
such as will help to outline the case, and notice others in their pro- 
per place in the course of this judgment. 

2. The first assessment of the appellant for the year 1937-38 was 
made by the Income-tax Officer, C Ward, Section II, Bombay. The 
appellant did not return any income, and submitted the form of the 
return with the remark “Accounts not kept ; income to be estimated.” 
Considering the past assessment which, under similar circumstances, 
had been made on a progressively higher income as estimated, and also 
the fact that the appellant had been re-assessed under Section 34 in the 
preceding two years, the Income-tax Officer assessed him on an esti- 
mated income of Es. 25,000, under Section 23 (4) of the Act, on 8th 
October 1937. 

3. In November 1938, the Commissioner of Income-tax, Bombay, 
Sind and Baluchistan, in exercise of the powers under Section 5 (4) of 
the Income-tax Act (as it then stood), appointed a set of Officers called 
Income-tax Officers, Special Provincial Circle. These Officers were not 
appointed to function over any specified local areas, but to deal with 
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cases of assessment that might he specifically made over to them by the 
Commissioner from all over the Province or area over which his own 
jurisdiction extended. One of them was Mr. 'V. T. Shah to whom the 
Commissioner made over the appellant’s case, along with several others. 
The case made over was apparently the assessment for the year 
1938-39 which was then due to be made. On going througli the re- 
cord, and, after making certain enquiries, the Income-tax Officer thought 
that the appellant had been under-assessed for the assessment year 
1937-38. Accordingly, he commenced the present re-assessment pro- 
ceeding after serving the appellant with a notice under Section 34 of the 
Act, on 21st December 1938. In the notice, it was expressly stated that 
the appellant’s business income for the Samvat year 1992 had partially 
escaped assessment, and that from property, interest, interest on securi- 
ties and dividends had wholly done so ; and called upon him to make a 
fresh return of income from these sources. On 20th January 1939, the 
appellant filed a return declaring an income of Bs. 25,000, without 
details, with the remark “As settled and already assessed and agreed to 
by the Income-tax Officer, inclusive of property, dividends, interest and 
wife’s income’’, implying that a proper assessment had been made ])y 
the Income-tax Officer, G Ward, Section 11, and that it could not be re- 
opened. It may also be mentioned here that by an application, dated 
20th February 1939, the appellant questioned the jurisdiction of the 
Income-tax Officer to assess or re-assess him. On a reference under 
Section 64 (3) the Commissioner passed an order, dated 9th March, 
which will be discussed later. 

4. With the advent of the amended Income-tax Act, on Ist April 
1939, the organization of tlie Special Provincial Circle became un- 
necessary, inasmuch as the new sub-section (2) of Section 5 gave power 
to the Central Government to appoint a Commissioner of Income-tax 
without reference to area, and to exercise the functions of a Commis- 
sioner of Income-tax to the exclusion of a Commissioner of Income-tax 
appointed for specific area, in respect of cases or classes of cases that 
might be made over to him by the Central Board of Bevenue. In exercise 
of these powers the Government appointed Mr. Bird as Commissioner of 
Income-tax (Central) without reference to area, with effect from 1st April 
1939. He organised six sections, called Sections I to VI (Central), with 
headquarters at Bombay and appointed a set of Income-tax Officers to 
dead with cases that would be made over to him by the Central Board of 
Bevenue, and, in turn, assigned by him to these Officers. One of them 
was Mr. Shah who was assigned Section U (Central), and was charged 
witli the cases of the appellant’s assessment and re-assessment, under 
Section 5 (5). In this manner, Mr. Shah who had been in charge of 
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the appellant’s assessment as Income-tax Officer, Special Provincial 
Circle, continued to function over them as Income-tax Officer, Sec- 
tion II (Central). In June 1939, the appellant once again raised the 
question of Mr. Shah’s jurisdiction which he referred to the Commis- 
sioner of Income-tax, Central, under Section 64 (3) of the Act. On 
12th July 1939, the Commissioner made an order that Mr. Shah was 
“ correctly vested ” with the power to assess and re-assess the appellant. 
The appellant thereafter took the matter to the High Court of Bombay 
by means of a petition, under Section 45 of the Specific Belief Act, 
praying that the Commissioner of Income-tax, Central, and the Income- 
tax Officer, Section II (Central), be restrained from proceeding with his 
assessments. On 15th December 1939, their Lordships made the rule 
absolute holding that the Commissioner of Income-tax, Central, had no 
power under Section 5 (5) of the new Act to make over the appellant’s 
case to the Income-tax Officer, Section II (Central), because the latter 
was not the Income-tax Officer for the local area in which the appel- 
lant did business and who alone could validly assess the appellant 
under Section 64 (1) of the Act which had not been amended to corres- 
pond with the changes in Section 5 ; and that consequently, the Income- 
tax Officer, Section 11 (Central) had equally no jurisdiction to make the 
appellant’s assessments*. On 30th December following, the Governor- 
General promulgated Ordinance No. IX of 1939, which, broadly speak- 
ing, validated the proceedings of the Commissioner of Income-tax, 
Central, as well as those of the Income-tax Officers charged by him with 
the assessments such as those of the appellant. Shortly afterwards, a 
question as to the effect of the Ordinance upon the judgment already 
obtained came under the consideration of the Bombay High Court at 
the instance of another assessee similarly placed as the appellant, and 
their Lordships held that the Ordinance in question overrode the 
judgment of 15th December. Accordingly, the Income-tax Officer, 
Section H (Central) proceeded with the assessments, and finally re- 
assessed the appellant according to his best judgment on an income of 
Bs. 1,66,600, under Section 23 (4) of the Act owing to the appellant’s 
failure to produce books of account, documents and papers specifically 
called for by repeated notices under Section 22 (4). 

5. We shall first deal with the appeal from the order under Section 
27 of the Act. After the appellant had filed a supplementary Betum, 
the Income-tax Officer issued the first set of notices under Section 23 
(2) and Section 22 (4), calling upon him to produce evidence in support 
of his return, also books of account for the Samvat year 1992, as well 
as all his bank pass-books, counterfoils of cheques, rent and tax bills, 

* See DayaildM EuihWam v. OommisHonv of Income-tcu, Central ( i9401 S I,T,R. 139. 
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Ankdas of ready and forward bnsincRS and all accounts showing invesfc- 
luents. These reciiiisitions were repeated not less than five times, till 
February 1940. The only compliance that the ap])ellant made was to 
produce two pass-books of the Central liank, Zaveri Bazar Branch, and 
the Bank of India, respectively. The latter did not relate to the account- 
ing period which was Bamvat year 1992, and was therefore useless. 

6. Under Section 27 of the Income-tax Act, the two grounds which 
entitle an assesses to ask for cancellation of a best judgment assessment 
made under Section 23 (4) are that he had no reasonable opportunity 
to comply, or, tliat he was prevented by a sufficient cause from comply- 
ing, with a notice under Section 22 (4). It is only the second ground 
that the learned counsel has relied on. Thus the only question for 
decision is whether the appellant was prevented by a sufficient cause 
from complying with the terms of the notices. His main contention 
is that he does not maintain books or any kind of accounts ; and that 
such documents that he had were duly produced by him. These docu- 
ments were the two pass-books just alluded to. It is admitted that he 
had account with the Baroda and Allahabad Banks. But the pass- 
books of these accounts were not produced, and the excuse that is offered 
is a lapse of memory due to the siccounts having been closed for some 
time past. Admittedly, these accounts had not been closed in the 
accounting year, Samvat 1992. Thus, except producing the two pass- 
books one of which was not relevant, the appellant failed to comply 
with the requisitions of the notices in question. It is argued that a 
compliance was out of the question, because he did not possess accounts 
or documents of any sort. That amounts to saying that the a])pellant 
had a sufficient cause or justification for not complying with the notices. 
But Section 27 of the Income-tax Act requires an assessee to prove 
that he was prevented by a sufficient cause from complying witlr the 
terms of a notice under Section 22 (4). The phrase “ prevented by 
sufficient cause from complying ” does not have the same meaning as 
“ having sufficient cause for not complying.” They are not convertible 
expressions. In other words. Section 27 can be invoked only when an 
assessee possesses the books and papers called for by a notice under 
Section 22 (4), but is prevented by a sufficient cause from producing 
them from the Income-tax Officer. It follows that a justification for 
non-compliance with the requisitions of such a notice can be no ground 
for cancelling an assessment under Section 27. In such a case an appel- 
lant’s remedy will be a regular assessment appeal asking to be assessed 
under SeoMon 23 (3) instead of Section 23 (4). This view is supported 
by the case of Gommiasion&t of Income-tax, 0, P. dt U. P. v. Laxmi- 
narain Badridas^, Therefore, it seems to us that the present applicatiou 

(1) (1937) 3 I.T.B. 170. 
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under Section 27 was incompetent. It is also argued that the notices 
under Section 22 (4) were illegal having been made withoul; jurisdic- 
tion, and that, therefore, there was no obligation on the appellant’s 
part to comply with them. We shall presently discuss the question of 
illegality of the notices. Here it suffices to say that the plea of illega- 
lity as a sufficient cause for non-compliance amounts to a justification, 
and must also be rejected for reasons just stated. 

7. Apart' from this, we can scarcely believe that the appellant has 
not maintained books of account, or did not possess most of the rest of 
the documents called for. Admittedly he was doing extensive business, 
both ready and forward, in silver, cotton, shares, etc., in London, Shan- 
ghai, Liverpool and Bombay, through a number of brokers. In this con- 
nection, we shall refer to a couple of instances. In an account styled 
S. D. Ohandani with the brokers M/a Jeewatlal Pratapsey, which is 
proved to be a personal account of the assessee, one finds total credits 
of over two lacs of rupees against total debits of Bs. 1,96,000. Similar 
is the case in the appellant’s account with M/s C. B. Mehta. It is ad- 
mitted that the appellant has been doing transactions not only in cash, 
but by means of bundles, cheques and havalas. All this colossal busi- 
ness cannot possibly be done without the assistance of accounts. The 
appellant was first brought on the list of assessees in 1930-31. He 
then returned a loss which he supported by a set of account books, and 
was not assessed to tax. He was similarly exempted in the follow > 
ing year. From 1982-33 onwards the books disappeared, and the 
appellant used to be assessed on the basis of an estimated progressively 
higher income, and was, in more than one year, re-assessed under 
Section 34. All the while he persisted in denying that he had accounts 
although in 1936-36 he was definitely warned to maintain them. He 
had to admit at a later stage of these proceedings that he had maintained 
note-books of his transactions, but stated that he had destroyed them 
as being no longer useful. A similar plea is trotted out in regard to the 
Ankdas of forward business, and clearing house statements of the 
Bullion Exchange. Speaking of the former, it is remarkable that the 
appellant produced some of them in the assessment years 1985-86, 
1936-37, 1938-39 and 1939-40, but he pretends that he destroyed only 
those for the assessment year 1937-38 in question. He produced 
several Ankdas before the Appellate Assistant Commissioner, but cannot 
explain why he did not do so earlier before the Income-tax Officer. 
Begarding his banking accounts, we have stated before that the only 
relevant pass-book that he produced was that of the Central Bank, 
Zaveri Bazar Branch, although he had accounts with three others. He 
also resented the Income-tax Officer’s efforts to obtain an extract of 
l-io 
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his accotmts from the Bank of India for the material period. It is, we 
tliink, unnecessary to dwell on the appellant’s story longer than to say 
that it is highly improbable and unconvincing. The irresistible con- 
clusion is that he deliberately failed to comply with the requirements 
of the notices under Section 22 (4) issued from time to time. We 
therefore decline to interfere with the Appellate Assistiint Commission- 
er’s order under appeal. 

8. This brings us to the other, t.e., the assessment appeal. At the 
outset, it will be well to dispose of two small points that the learned 
counsel for the appellant raised at the outset. In' tlie first place, ho 
contended that the notice under Section 34, dated 20th December 193H, 
was illegal on the ground that it aimed at re-assessing the income that 
had been already assessed in 1937 by the Income-tax Officer, C Ward, 
Section II. But it is clear from the assessment note of the Income- 
tax Officer, as well as the rest of the assessment record, that the income 
that was then assessed was the business income alone, exclusive of any 
of the. other sources specified in the notice under Section 34. In view 
of this fact the learned counsel gave up further contest upon the point. 
The second contention was that the Commissionor of Incoiue-tioc, 
Bombay, Sind and Baluchistan, had no power to make over the case of 
the appellant’s re-assessment to the Income-tax Officer, Special Provin- 
cial Circle, as no such ease was pending in November 1938, the appel- 
lant's assessment having been completed before, as just stated. Sec- 
tion 5 (4) of the Act then in force gave power to the Commissioner to 
allocate and distribute work among his Income-tax Officers. What 
he did in the present case was to allocate the work of assessing the 
appellant to the Income-tax Officer, Special Provincial Circle. Whether 
he could legally do so by reason of the latter not being 
tlie Income-tax Officer of the area in which the appellant’s place of 
business was situate is not material to the j^nresent point. Beally 
speaking, the work thus allocated was the assessment for the year 
1938-39. But the Income-tax Officer on going through the records and 
T Tis-irmg enquiries thought that the appellant had been under-assessed 
for the year 1937-88, and, accordingly, started to make a supplementary 
assessment, side by side with the assessment for the year 1988-89. As 
far as we can see, there is nothing in Section 34 or any other provision 
of the Income-tax Act to prevent an Income-tax Officer in such cir- 
cumstances to take action for re-assessing the assesses, provided he 
does so under conditions mentioned in that section, and within the time 
prescribed by it. To adopt any other view would be to render the 
machinery provided by Section 34 to set right an under-assessment 
wholly nugatory. Therefore the point has no substance. 
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9. Broadly stated, the two main questions argued in this appeal 
are, first, that the supplementary assessment is illegal and void ab 
initio, having been made by the Income-tax Ofiicer, Section II (Central), 
without jurisdiction to assess the appellant under Section 64 (1) of the 
Income-tax Act ; and secondly, that the assessment itself is excessive 
and arbitrary. Before coming to discuss the first question which is a 
question of law, it is necessary to consider a preliminary objection 
taken by the learned departmental representative to the appellant’s 
raising the question of jurisdiction in appeal before this Tribunal. Mr. 
Melirotra contends that under Section 64 (3) of the Act the Commis- 
sioner of Income-tax alone has the power to determine a question as to 
the place of assessment of an assesses, except in certain circumstances 
in which it may be exercised by Commissioners of more provinces 
than one, or the Central Board of Bevenue ; and that it is not open to 
an assesses to raise the point of jurisdiction, or call in question the 
Commissioner’s order in this respect, either in an appeal to the Appel- 
late Assistant Commissioner or the Appellate Tribunal. We think 
that the position taken up by the learned departmental representative 
is correct. 

10. Taking up the second of the two points in this case we have 
two orders passed by two different Commissioners of Income-tax under 
Section 64 (3) of the Act ; the first, dated 9th March 1939, by the Com- 
missioner, Bombay, Sind and Baluchistan, and the second, dated. 12th 
July 1939, by the Commissioner of Income-tax, Central, on respective 
references made by Mr. Shah as Income-tax Officer, Special Pro- 
vincial Circle, and Income-tax Officer, Section II (Central). The first 
order is : — 

“ A question of proper place of assessmoat having arisen, under 
Section 64 (3) of the Income-tax Act the assessment of the 
assessee for the year 1938-39 is made over to the Income-tax 
Officer, C Ward, Section II Bombay.” 

Unfortunately, the order is altogether silent with regard to the re-assess- 
ment of 1937-38, and it is difficult to conjecture the reason for the 
omission. If the Commissioner thought that the Income-tax Officer, 
Special Provincial Circle, had no jurisdiction to make the appellant’s 
assessment for 1938-39, it is not easy to imagine how he could hold 
otherwise in the case of the supplementary assessment of tho same 
assessee that was being made side by side with the other by the same 
Income-tax Officer, under the same circumstances. We ore not at the 
present moment concerned with the effect of the omission upon the 
present proceeding. But it must be held as a fact that there was no 
order determining the place of appellant’s re-assessment under Section 
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64 (3) of ilie Income-tax Act. The second order, however, specifically 
deals with the point, Mr. Bird held that the Income-tax Officer, Section 
II (Central), was “ correctly vested ” with the power to levy the appel- 
lant’s re-assessment for the year 1987-38, and the assessments for 
1938-39 and 1939-40 which last had then become dne. The appellant 
snccessfully contended before the High Court of Bombay that the Com- 
missioner of Income-tax, Central, had no power to direct his assess- 
ment to be made by the Income-tax Officer, Section II (Central), 
Bombay, and that the latter had equally no jurisdiction to assess him, 
having regard to Section 64 (1) of the Act. But it is conceded that the 
Governor-G-eneral’s Ordinance IX of 1939 validated the acts of both 
these Officers in connection with the assessments at any rate, from let 
April 1939. Mr. Bird’s order in question, having been passed on 12th 
July following, must be taken to be equally validated, and must, for tlie 
present purpose, be regarded as a valid order. Thus, we })avo an order 
of the Commissioner of Income-tax, Central, under Section 64 (3) of 
the Act holding that the Income-tax Officer, Section II (Central), had 
jurisdiction to assess and re-assess the appellant. 

11. The material provisions of the Income-tax Act that deal with 
the place of assessment of an assessee are Section 64, sub-sections (1) 
and (2), in which no change was made by the amendments of 1939. It 
may be mentioned that amendments were made in these sub-sections 
in 1940 to cover a case like the present, but we are not concerned with 
them in this case. Under sub-sections (1) and (2) as they stood at the 
material time, an assessee had a right to be assessed by the Income-tax 
Officer of that area, which means the local area, in which he did busi- 
ness or resided. Sub-section (3) is to the effect that where any question 
arises as to the place of assessment such question shall bo determined 
by the Commissioner, and, in certain cirumstances, by more Commis- 
sioners than one, or, the Central Board of Bevenue. It is therefore 
clear that in case of a dispute regarding the place of assessment, that 
is to say, the jurisdiction of the Income-tax Officer to assess a particular 
assessee, the Commissioner of Income-tax is the sole authority to 
decide it. Now Section 30 of the Income-tax Act gives an assessee a 
right of appeal to the Appellate Assistant Commissioner against the 
Income-tax Officer’s orders, but such a right is confined to certain 
points only, i.e., those enumerated in the section. The right has been 
enlarged by the section as amended in 1939, but those points do not 
cover a decision of the Commissioner under Section 64 (3) in virtue of 
which an Income-tax Officer assumes jurisdiction to assess an assessee. 
Evidently, the intention of the Legislature in not allowing an appeal 
from a Commissioner’s order under Section 64 (3) was to obviate the 
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•anomaly of an Assistant Commissioner sitting in appeal over the 
orders of the superior officer. Doubtless, under Section 30 an assessee 
may appeal to the Assistant Commissioner denying his liability to be 
assessed under the Act, but it has been substantially held by the decided 
authorities to which we shall presently refer that the phi'ase does not 
cover a point of jurisdiction such as the one taken in this case. The 
powers of the Appellate Tribunal are defined by Section 33 of the 
amended Act. An appeal lies to the Tribunal from an order passed 
by an Appellate Assistant Commissioner nnder Section 28 or 31. 
The latter section is alone material for the present purpose. An order 
under Section 31 can be passed by the Assistant Commissioner only 
in appeal provided by Section 30. Therefore, if an order of the Com- 
missioner under Section 64 (3) determining a point of jurisdiction 
cannot be the subject of an appeal under Section 30, it cannot 
equally be the subject of an Appellate Assistant Conxmissioner’s 
order under Section 31; and consequently, the Tribunal has no 
power to entertain an appeal on that point under Section 33. 
That is the view taken by the Allahabad High Court in two 
cases — Seth Eamhavyaial v. Conrnissione/r of Income-tax, C, P. 
and U, P.^ and Seth Eanhaiyalal Ooenka, In re In both these 
cases their Lordships held that an assessee had no right of appeal 
from an order passed by the Commissioner of Income-tax under 
Section 64 (3) of the Income-tax Act ; and also that there was no 
power in the High Court to interfere with such an order, on a re- 
ference under Section 66. In the present case the appellant raised 
the point in his appeal before the Appellate Assistant Commissioner 
who also dealt with it, probably without adverting to the limited right 
of appeal under Section 30. But that will make no difi!erence to the 
appellant’s case. The learned counsel, however, pointed out that the 
question of jurisdiction was raised and decided by the High Coxirt of 
Bombay in the appellant’s petition in Dayaldas SJyushiram v. 
Commissioner of Income-tax, Central notwithstanding the contrary 
view expressed by the Allahabad High Court. On the other hand, the 
learned departmental representative tried to distinguish the case from 
the latter pointing out that the appellant’s petition was under Sec- 
tion 46 of the Specific Belief Act, and not a reference under Section 66 
of the Income-tax Act. But we think that a better answer to the 
learned counsel’s argument will be that we are at the moment not 
considering the powers of the High Court, but those of the Appellate 
Tribunal which is constituted under the Income-tax Act, and whose 
powers are defined and circumscribed by Section 33 (1). Those 
powers do not permit our entertaining a question of jurisdiction such 
(1) (1937) 5 I.T.R. 739. (2) (194 1) 9 1.T.R. 23. (3) (1940) 8 LT.K. 139. 
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as the one that has been raised by the appellant. We therefore hold 
that the point cannot be taken in appeal before us. 

12. In the view that we take of this question it should bo unneces- 
sary to deal with the learned departmental representatives’s first point 
that, even in the absence of a Commissioner’s order under Section 64 
(3), neither the Appellate Assistant Commissioner nor the Appellate 
Tribunal has power to entertain an appeal from an Income-tax Officer’s 
wrong assumption of jurisdiction. But since we are invited to express 
an opinion on that point, we think that the contention in correct. 
Under Section 64 (3) of the Act, it is the Commissioner or the Central 
Board of Bevenue alone that has the power to determine the place of 
assessment, and no other authority is vested with that power. There- 
fore, it seems to us that in a case of wrong assumption of jurisdiction 
by an Income-tax Officer, the only remedy of the assessec is to get the 
question determined by the Commissioner. 

13. This conclusion should have sufficed to dispose of the first of 
the two main points, but we would prefer to deal with it on the 
merits also. The learned counsel’s main argument is focussed on 
the scope of the Validating Ordinance IX of 1939. It contains tliroe 
sections which we shall briefly notice. It is expressed to be an Ordin- 
ance for the removal of certain difficulties experienced, and for 
validating certain proceedings taken, in connection with assessments 

. of income for the purposes of the Indian Income-tax Act, 1922. Then 
the preamble recites that an emergency has arisen which makes it 
necessary to provide for the removal of those difficulties. The diffi- 
culties were obviously those that were created by the judgment of the 
High Court of Bombay in the appellant’s petition under Section 45 of 
the Specific Belief Act. Section 2, clauses (a) and (6), of the Ordinance 
provide that sub-sections (1) and (2) of Section 64 of the Indian Income- 
tax Act, 1922, shall not apply and shall be deemed never at any time 
to have applied to any assessee on whom an assessment or re-assessrnent 
for the purposes of that Act has been or is being made in the 
course of any case or class of cases in respect of which a Oommissioner 
of Income-tax appointed without reference to area under sub-section (2) 
of Section 5 of the said Act is exercising functions of a Commissioner 
of Income-tax under the said Act, or where by any distribution or 
allocation of work made by the Commissioner of Income-tax under 
sub-section (5) of Section 5 of the said Act a particular Income-tax 
Officer has been charged with the function of assessing that assesses. 
There is no doubt or dispute that the description of an assessee con- 
tained in these clauses includes the present appellant. Then the 
section goes on to lay down a very important provision : — “ But the 
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‘assessment of such person, whether the proceedings for snch assess- 
ment began before or after the first day of April 1939, shall be made 
by the Income-tax OfScer for the time being charged with the function 
of making such assessment by the Commissioner of Income-tax to 
whom he is subordinate.” Obviously, the Income-tax Officer referred 
to in these words was the Income-tax Officer, Section II (Central). 
Tile judgment of the Bombay High Court directed that Officer not to 
proceed with the assessment of the appellant, and the Ordinance 
directed him to proceed with it. Thus the Ordinance validated the 
proceedings taken and the assessment made by the Income-tax Officer, 
Section II (Central). 

14. The learned counsel, however, pointed out that the pro- 
ceedings of the appellant’s re-assessment were initiated under the 
Income-tax Act before its amendment. He divided the entire pro- 
ceedings into two parts, i.e., those initiated and carried on under the 
old Act up to 31st Mai'ch 1939 ; and those that were continued under 
the amended Act from 1st April 1939 onwards, and contended that 
the Ordinance in question only validated the latter. He tried to sup- 
port this position relying upon clauses (a) and (b) of Section 2 of the 
Ordinance which speak of the functions of a Commissioner of Income- 
tax appointed without reference to area under Section 6 (2) of the 
amended Act, and the Income-tax Officer charged by him with a parti- 
cular assessment under Section 5 (5). He stressed that these sections 
and sub-sections are the sections and sub-sections of the amended 
Income-tax Act, which came into force on 1st April 1939. Therefore, 
while conceding that the Ordinance had the effect of validating the 
proceedings of the appellant’s re-assessment on and from 1st April 
1989, it was contended that it had no retrospective effect upon those 
prior to that date ; so that, if the latter were invalid from the start they 
could not be regularised or validated by the Ordinance in question. 
The first question therefore is whether, os a matter of fact, the pro- 
ceedings of the appellant’s re-assessment commenced in November 
1938 were invalid, being contrary to law. Eor this purpose it is 
necessary to consider the jirovisions of Section 5 (4) and Section 64 (1) 
of the Income-tax Act as they stood at the material time. Under 
Section 5 (4), a Commissioner of Income-tax had power to allocate 
or distribute the work of assessment among his different Income-tax 
Officers. But Section 64 (1) gave a right to an assessee to be assessed 
by the Income-tax Officer of the area, the local area, in which his 
place of business was situate. This right of an assessee was safe- 
guarded by restricting a Commissioner’s power of making over an 
assessment from one Income-tax Officr to another by providing that 
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he conld distribate or allocate the work in this manner provided that 
there were two Income-tax Officers appointed for the same area. In 
the present case, the Commissioner conld make over tlie appellant’s 
case to the Income-tax Officer, Mr. Shah, if he had been an Income- 
tax Officer of the area, i.e., C Ward, Section II, Bombay, in which, 
admittedly, the appellant’s place of business was situate, and if there 
was another Income-tax Officer functioning over the same area. But 
it is admitted that Mr. Shah was not appointed for any specific area, 
but to a much larger area called the Special Provincial Circle which 
was co-extensive with that over which the Commissioner, Bombay, 
Sind and Baluchistan, exercised jurisdiction. There is thus no escape 
from the conclusion that the Income-tax Officer, Special Provincial 
Circle, had no jurisdiction over the appellant’s assessment or re-assess- 
ment. That is also implied in the Commissioner’s order, dated 9th 
March 1989, by which he made over the appellant’s assessment for 
1938-39 back to the normal Income-tax Officer. 

16. But this conclusion does not avail the appellant in this case. 
The learned counsel’s argument might have held the field if Section 2 
of the Ordinance did not contain the concluding portion which we have 
quoted before. Those words definitely directed the Income-tax Officer 
charged by the Commissioner of Income-tax, Central, with assessment 
such as that of the appellant to proceed with and make the assessment 
or re-assessment, whether the proceedings began before or after the 
1st day of April 1939. ' Thus, in our opinion, those words validated the 
assessments made by the Income-tax Officer, Section II (Central), irres- 
pective of the validity or otherwise of the proceedings taken before Ist 
April 1939. Further, Section 3 of the Ordinance also furnishes a com- 
plete answer to the appellant’s contention. It is to the effect that no 
assessment made in accordance with Section 2 before the commence, 
ment of the Ordinance and no proceedings taken in course of or for tJie 
purposes of so making am assessment before the commencement of the 
Ordinance shall be or continue to be invalid by reason of anything con- 
tained in Section 64 of the Indian Income-tax Act, 1922. The words 
“ before the commencement of the Ordinance ” do not limit its opera- 
tion to the proceedings taken from 1st April 1939 alone. They clealy 
cover also those that were takoi at any time before, provided they were 
continued and the assessment was made in accordance with Section 2. 

16. Lastly, it is contended that, at any rate, there was no pro- 
ceeding for re-assessment of the appellant under Section 84 before the 
Income-tax Officer, Section II (Central), such as could be validated by 
the Govemor-Q-eneral’s Ordinance. We are afraid that this contention 
is mainly based upon an erroneous notion as to the effect of the order 
paired by the Oommissioner of Income-tax, Bombay, Sind and 
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J^alnchistaD, on 9tih March 1939, under Section 64 (3) of the Income- 
tax Act, in regard to the assessment proceedings of the appellant. The 
learned counsel appears to think that the order in question related to 
the transfer of the present re-asscssmenl proceedings of 1937*38 to the 
Income-tax Officer, C Ward, Section II, Bombay, along with tlie 
assessment of 1938-39. On this supposition he argued that no sooner 
the re-assessment proceedings went back to the normal Income-tax 
Officer than the action taken by the Income-tax Officer, Special 
Provincial Circle, without jurisdiction came to an end; so that a 
further action for re-assessment could only be taken by issuing a fresh 
notice under Section 34 : that no such notice having issued within the 
period of one year prescribed by Section 34 as it then stood, i,e., one 
year from the end of the assessment year 1987-38, the proceedings 
could not be revived ; and that therefore there was no proceeding under 
Section 84 for re-assessment of the appellant when his case was made 
over to the Income-tax Officer, Section II (Central), on 1st April 1989. 
But we have made it plain before that the Commissioner’s order, dated 
9th March 1939, related to the transfer of the appellant’s assessment 
for 1938-39 alone, and left the question undecided as to the present re- 
assessment proceedings. Therefore, rightly or wrongly, the re-assess- 
ment proceedings for 1937-38 were left with Mr. Shah, Income-tax 
Officer, Special Provincial Circle, without any order in regard to their 
transfer. The same Officer came to be appointed as Income-tax Officer, 
Section 11 (Central), on and from Ist April 1939, so that there was a 
continuity of the proceeding taken in November 1938, without there 
being any termination or break such as the one that the learned 
counsel assumed. Thus the Income-tax Officer, Special Provincial 
Circle, initially charged with the re-assessment for 1937-38, continued 
to hold charge of it from 1st April 1939, although under a different 
designation, in virtue of the Commissioner’s order. Therefore, no 
question of initiation of a fresh proceeding under Section 84 arises in 
this case, further. Section 3 of the Ordinance is clearly to the effect 
that no proceeding taken in course of or for the purpose of so making 
an assessment before the commencement of the Ordinance shall be or 
continue to be invalid by reason of anything contained in Section 64 
of the Indian Income-tax Act, 1922. We therefore think that, as long 
as the appellant’s re-assessment proceedings were started before the 
commencement of the Ordinance and were completed in accordance 
with Section 2 of it, no question of invalidity can arise by reason of 
any break in thrae proceedings, even if there was any. Here it may be 
noted that the normal Income-tax Officer, G Ward, Section n, Bombay, 
as a matter of fact, placed in charge of the appellant’s re-assessment of 
I— 11 
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1937-88, but it is equally clear from the record that tliat was not by 
reason of any ti'ansfer of that proceedings from the Income-tax Officer, 
Special Provincial Circle. It appears that the latter was temporarily 
absent from his duties, and that consequently the Commissioner made 
an order, dated 1st April 1939, placing Mr. Yariava, Income-tax Officer, 
C Ward, Section II, in charge of the duties of the Income-tax Officer, 
Special Provincial Circle, in addition to his own. Thus the point made 
by the learned counsel fails. 

17. The only remaining question argued in this appeal is regard- 
ing the quantum of assessment. It is contended that the Income-tax 
Officer did not proceed in a judicial manner in estimating the 
appellant’s assessable income, and that the estimate is unfair and 
arbitrary. We have detailed before the circumstances in which the 
assessment came to be made under Section 23 (4) of the Income-tax 
Act, and it is unnecessary to repeat them. Briefly speaking, the 
appellant’s persistent non-compliance with the requisitions under Sec- 
tion 22 (4) from time to time left the Income-tax Officer no alternative 
except to assess the appellant according to his best judgment. S]>oaking 
of judicial fairness, it must be admitted that an Income-tax Officer must 
proceed in a judicial spirit and come to a fair and reasonable conclusion 
upon ascertained facts, although he is not a Court, and, is to a certain 
extent, a Judge in his own case. At the same time, it is absurd for a 
person, who, as in this case, has presumably books of account and 
other proof and deliberately withholds them to complain of not being 
judicially treated. Further, as observed by their Lordships of the 
Privy Council in Gommifisioner of Income-tax, 0. P. d U. P, v. 
Laxminarain Badrida^, a best judgment assessment must necessarily 
be a matter of some guess-work and to a certain extent arbitrary also. 
But Section 23 (4) places an Income-tax Officer in a position to make 
sudi guess-work ; and if it is established that an assessment is made 
after a proper enquiry and an honest exercise of judgment it will not 
be open to interference by a higher authority. In the present case, we 
are fully satisfied that far from being random the assessment was made 
after an exhaustive enquiry os far as it was practicable, as the Income- 
tax Officer’s detailed notes clearly show. He called for and examined 
the books of various parties with whom the appellant had dealings in 
his own name and also in the names of his various nominees, and 
based his estimate upon the results so obtained. In short his proceed- 
ings are, to our mind, characterized by fairness and impartiality which 
the appellant’s cose very little deserved. Indeed, a part of the assess- 
ment is based on ascertained facts, and in that respect it looks to be 
more an assessment under Section 23 (8) than under Section 23 (4). 

(1) (1937) 5 I.T,R. 170. 
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And if we have slightly interfered with it, the interference is not owing 
to any error of principle but an error of detail on the part of the 
Income-tax Ofidcer. 

18. We shall briefly review the material facts upon which the 
Income-tax Officer made the assessment. For that purpose we propose 
to reproduce a statement of “ approximate ” profit and loss which the 
assessee produced before the Income-tax Officer, on 11th August 1939, 
that is to say, 8 months after he had submitted his supplementary 
return. It is: — . 


Approximate profit. 

Rs. 

Approximate loss. 

Rs. 

Jiwatlal Pratapsey 

47,500 

Sitaram Biyani 

... 1,700 

Wadilal Chunilal 

33,000 

SaJsalchand Damodar 

... 1,300 

Vithaldas ThaJcoredas 

13,000 

C. B. Mehta & Co. 

... 63,000 

Ambalal Chanda 

5,600 

Loss in Indore Cotton through 



Bisheshwarlal Chiraw 

12,500 

Miscellaneous parties 

... 5,000 

Magniram Hemraj 

4,000 

Yishandas Khushiram 

Estimated expenses 

... 23,000 

... 94,000 
... 2,400 



Balance of profit 

... 96,400 
... 19,200 

1,15,600 


1,15,600 


It will be seen that the net profit of Bs. 19,200 shown by the 
statement fell substantially short of Bs. 26,000 which the appellant 
showed in the supplementary return. 

19. The Income-tax Officer started by verifying these figures 
from the books of various parties mentioned in the statement, i.e., such 
books as they could produce, or chose to produce, before him. As 
regards the alleged losses incurred in respect of transactions in Indore 
cotton and paid to the appellant’s brother Yishandas Khushiram, no 
books were forthcoming. The results of the Income-tax Officer’s 
verification may be summarized in a tabular form as below : — 


Profits. 

Losses. 



Rs. 

Rs. 

Jiwatlal Pratapsey 

... 47,003 Sitaram Biyani 

... 1,228 

Wadilal Chunilal 

... 33,000 Sakalchand Damodar 

... 1,312 

Vithaldas Thahoredas 

... 13,225 C. B. Mehta & Co. 

... 61,765 

Ambalal Chanda 

... 5,665 Indore Cotton 

... m 

Bisheshwarlal Chirawa 

... 13,588 Yishandas Khushirahi 

... m. 

Magniram Hemraj 

... 4,580 



1,17,061 

64,245 


The slight excess in the figure of the total profits over that shown 
by the appellant’s own approximate statement is notin contest, nor are 
the figures representing the losses in the first three cases. The dispute 
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remains in regard to the last two items alone. The lncome>tax Officer 
disallowed them in the absence of proof. W e shall consider this part 
of ihe case presently. 

20. The Income-tax Officer did not accept the resnlt on the profit 
side remarking that the appellant had earned a lai'gc income- in undis- 
closed cotton and share businesses through various brokers, chief 
among them being M/s Jiwatlal Pratapsey. It is contended on behalf 
of the respondent that Bs. 47,003 represent the appellant’s profit from 
silver transactions alone. On the other hand, the appellant maintains 
that this figure represents the net profit from all his transactions with 
Lr/s Jiwatlal Pratapsey. Thus the main contest in this case is focussed 
upon the apj^ellant’s transactions with M/s Jiwatlal Pratapsey. 

21. Admittedly, the appellant speculated in cotton through the 
brokers in question. The account maintained in the appellant’s own 
name in their books in this respect shows a loss of Bs. 4,650. But the 
respondent contends that the appellant made large [H'ofitn in the 
accounts of his two nominees Shrichand Nandlal and V. Beharilal. 
Similarly, it is said that he made equally liu'ge profits in share business 
in the account maintained in the name of S. D. Chandani, V. Bcliari- 
lal, Hariram Shrichand, V. K. Chabaria and Hariram Vishandas. The 
appellant, however, denied his having any connection with those 
several accounts. 

22. Therefore, it is necessary in the first place to see whether all 
these accounts are really those of the appellant. He has two brothers, 
Hariram and Vishandas. Slirichand, Nandlal and Beharilal arc the 
three minor sons of Hariram. Thus Shrichand Nandlal is apparently 
an account in the joint names of the two of Uie appellant’s nephews. 
The appellant’s wife’s name is Mrs. Saduribai, and her surname is 
Chandani alias Chabaria. Thus S. D. Chandani would stand for 
Saduribai Dayaldas Chandsuai. The fact that these several persons are 
appellant’s close relations is not disputed. But the appellant’s conten- 
tion is that his brother Hariram himself might have dealt with the 
brokers in the names of his two sons, sometimes combining them 
with his own. As regards 8. D. Chandani, it is suggested that it is the 
name of the appellant’s niece, i.e., daughter of Vishandas. But it is 
very curious that she should be a namesake of the appellant’s wife. 
We should have been most reluctant to countenance an inference in 
favour of the identity of the several accounts with that of the appellant, 
if the respondent’s case had solely rested upon the close relationship. 
But there is both direct and circumstantial proof going to support the 
view that these several accounts were the appellant’s own, and that he 
was himself operating them. In the first place, we have a note of the 
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Iacoiae*tax Officer at the foot of the aseessuieiit order to the effect that 
both Seth Jiwutlal Pratapsey and his amnim admitted before him that 
business in all these accounts was done by the appellant himself. 
Further intrinsic proof is provided by the brokers’ books in connection 
with these transactions. We shall cite only a few instances more im- 
portant than the rest. The Shrichand Nandlal account was opened on 
9th June 1936 by no less a person than the appellant, and on that day 
a transfer of a contract of purchase of 1,600 bales of cotton was made 
from his own account to the other, at his instance. Next, we have a 
transfer entry of Bs. 18,000 from Shrichand Nandlal account to the 
credit of S. B. Ghandani account on Bhadarwa, Sud 8. Thirdly, a sum 
of Es. 3,000 received by M/s Jiwatlal Pratapsey on behalf of the 
appellant from M/s Yithaldas Thakoredas is found credited into 
S. B. Ghandani account. Fourthly, a number of shares which the appel- 
lant bought through M/s Jiwatlal Pratapsey are entered in the name 
of S. B. Ghandani in their books, and the purchase price is found paid 
out of this account. Fifthly, on 28th July 1936, a sum of Bs. 2,000 is 
credited in the appellant’s silver account by making a corresponding 
debit in the 8. B. Ghandani account. Lastly, the price of several Tata 
deferred shares bought by the appellant is paid out of the S. B. Ghand- 
ani account. Jiwatlal Pratapsey’s munim also told the Income-tax 
Officer that the appellant was operating all these accounts. At the 
heating of this appeal the fact of appellant’s operating several of these 
accounts was admitted, although the explanation was that the appellant 
did so in his brother’s absence. There is no proof whatever that the 
appellant’s brothers, Hariram and Yishandas, were doing business with 
M/s Jiwatlal Pratapsey. Therefore, the irresistible conclusion is that 
these different accounts were those of the appellant himself, being 
maintained in the names of his different relations. 

23. As stated before. M/s Jiwatlal Pratapsey’s books show a loss 
of Bs. 4,660 in respect of cotton dealings in the appellant’s own name. 
But they also disclose a nei profit of Bs. 27,276 in the account of Shri- 
chand Nandlal and Bs. 3,730 in that of Y. Beharilal, omountii^ in all 
to Bs. 31,006. But the Income-tax Officer, while estimating the cotton 
profits at this figure, does not appear to have taken into account the 
loss of Bs. 4,660 incurred by the appellant in respect of transactions 
done in his own name. It is not suggested that the profits could be 
estimated at a higher figure so as to ignore the loss in question. On 
the Income-tax Officer’s own estimate, therefore, the net profit in res- 
pect of cotton business would be Bs. 26,366. 

24. Goming to the share business, the Income-tSiX Officer estimated 
the total profit in the accounts of 8. B. Ghandani and others at 
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Bs. 20,000. This was doubtless a pure estimate, because M/s Jiwatlal 
Pratapsey were not able to produce theii subsidiary books which were 
necessary for a more precise ascertainment. The 8. D. Ghandani 
account itself showed that the profits made by the appellant in that 
account in respect of share business amounted to something over 
Bs. 8,000. Eurther, the turnover in Ghandani account amounted to 
over 2 lacs of rupees. In our opinion therefore, the estimate was not 
at all iirbitrary or excessive. The broker’s books also showed that tlie 
appellant was also doing ready business in shares the profits from which 
it was difficult to ascertain. In a business like this there may be an 
interval between the purchases and sales of shares, and also the pur 
chases might have been made through different brokers. Therefore, in 
the absence of proper books of account it was impossible for the 
Income-tax Officer to ascertain the profit even approximately. He 
therefore estimated it atBs. 5,000 which estimate, in our opinion, is fair. 

25. Next, on enquiry the Income-tax Officer discovered that tlie 
appellant had done business, chiefly in silver, with a number of persons, 
the addresses of most of whom he could not find out. As far as could 
be ascertained, the appellant earned profit of Bs. 988 from G. Parekh 
& Go., Bs. 1,324 from Bhagwandas Motilal ; Bs. 1,763 from Ganpatlal 
Madhavji ; and Bs. 133 from V. Kasalchand, amounting in all to 
Bs. 4,188. 

26. Thus the appellant’s total business income which the Income- 
tax Officer computed, partly by estimates and mostly on reference to the 
books of the various parties with whom the appellant dealt, aggregated 
to Bs. 1,72,604. Out of this amount tlie appellant was obviously 
entitled to be allowed a total loss of Bs. 64,245 admitted and verified 
by the Income-tax Officer as shown above. But it is contended on be- 
half of the appellant that he must be allowed two more items of alleged 
losses, namely, Bs. 23,000 paid to Yishandas and Bs. 5,000 in respect 
of Indore cotton. Yishandas is appellant’s brother, and in the account- 
ing year was living in the family home at Shikarpur, Sind. There was 
nothii^ whatsoever to indicate that the appellant had done any business 
with him. When questioned by the Income-tax Officer on the point, 
Yishandas admitted that he had no proof to support the story. Prom 
his pass-book of the Bank of India, Bullion Exchange Branch, it 
appears that the total credits amounted to hardly Bs. 13,000 and the 
debits Bs. 8,000, in the accounting year. He told the Income-tax 
Offiioer that he had received two cheques from his brother, on 27th July 
1936 and 5th August 1936, for Bs. 9,403 and Bs. 3,500, respectively. 
But the amounts of these cheques do not appear to have been credited 
into the bank account. M/s Karanjawalla Ss Go., who were the appellant’s 
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Income-tax representatives in these proceedings made no allusion to 
the payment of Bs. 23,000 to Yishandas in their letter, dated 11th 
August 1938, in which they detailed the amounts received from and paid 
to various parties. The appellant produced a written declaration of his 
brother before the Appellate Assistant Commissioner to the effect that 
he had been paid a sum of Bs. 23,000 but it was both vague and lacking 
in detail. Therefore, a broad allegation of payment to a brother for 
losses did not at all carry conviction, and the Appellate Assistant Com- 
missioner was perfectly right in disallowing the item. Similar is the 
case with the alleged loss in Indore cotton. The appellant told the In- 
come-tax Officer that he had paid the loss to ‘ miscellaneous parties ' 
whom, however, he could not name. Before the Appellate Assistant 
Commissioner he told a somewhat different story that the alleged loss 
was from business done with the Kantilal Mehta, a representative of ' 
Badhakisan Eanmal firm. But he added at the same time that the firm 
had been dissolved, and that he was not able to produce any proof in 
support of the loss. In these circumstances, this item too, in our 
opinion, was rightly disallowed. We therefore think the appellant’s 
business income should have been estimated at Bs. 1,08,369. Out of 
this amount a further item of Be. 1,200 was allowed to the appellant on 
account of expenses. Thus the net total business income comes to 
Bs. 1,07,159. The Income-tax Officer computed the income at 
Bs. 1,50,000 on an estimated basis. He tried to support this estimate 
remarking that his enquiries had disclosed that the appellant had earned 
as much profit in 1936-37. But speculation business ^s its own vicissi- 
tudes, and it would be unfair to adopt such a basis as the Income-tax 
Officer has done, especially in view of the detailed investigation which 
he carried out. At any rate, the details of his own estimate do not take 
the figure of income higher than that just reached by us with the 
assistance of his own notes. 

27. Coming to the second main source of income, ».e., from divid- 
ends, the Income-tax Officer estimated it at Bs. 16,000 which included 
Bs. 3,000 as “ wife’s income ”. Except the business done by the appel- 
lant in the name of his wife in the S. D. Chandani accotmt,the respond- 
ent is unable to point out to us any source from which the appellant’s 
wife might have earned the income in question. In this respect, there- 
fore, we are constrained to hold that the Income-tax Officer’s estimate 
was more or less a surmise. There is, however, sufficient indication on 
the record to support his estimate of the appellant’s own dividend 
income of Bs. 12,000. In his assessment order, the Income-tax Officer 
has traced the growth of the appellant’s investments in shares and 
securities. In the accounting year in question, he collected not less 
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than Rs. 6,500 through Bank of India and Es. 1,000 through Parekh & 
Go. The total dividend collected by the appellant was ascertained to 
be Es. 8,717. It was also admitted before us that he had received divi- 
dends through other parties in respect of his shares standing in their 
names. Considering also that he bought Es. 35,000 worth Tata defer- 
red shares, we do not think that the Income-tax Officer’s estimate of 
dividend at Es. 12,000 was either unfair or improper. 

28. The last two items of the income are interest and income from 
property which the Income-tax Officer calculated at Es. 1,000 and 
Es. 600, respectively. There is no substantial contest in regard to the 
latter. But we think that the Income-tax Officer over-estimated the 
interest income. The several bank books examined by him disclosed 
that the appellant had earned not more than Es. 148 as interest and 
bonus in the accounting year. It therefore seems to us tliat the esti- 
mate of Es. 1,000 under this head was excessive. 

29. In the view that we have taken the appellant’s assessable in- 
come comes to Es. 1,19,907 as below : — 

Rs. 

(t) Profit as per appellant’s statement verified by the Income-tax 

Officer 1,17,051 

(ii) Cotton business profits earned from M/s Jiwatlal Pratapsey in 

the names of Srichand Nandlal and V. Beharilal, less loss 

in the appellant’s own name (in Teji-Mandi) ... 26,355 

(iii) Share profit, on ready and forward, from M/s Jiwatlal Pra- 

tapsey in the names of S. D. Chandani and others 
estimated ... 20,000 


(in) Share profit, in ready in on name from M/s Jiwatlal Pratapsey 

estimated ... 5,000 

(v) Profit from business from persons undisclosed, but discovered 
by the Income-tax Officer: — Pardch & Co., Bhagwandas 
Motilal ; Ganpallal Madhavji, V. Kasalchand, and others ... 4,188 


1,72,604 

Less Loss admitted and verified by the Income-tax Officer ... 64,245 


1,08,359 

Less Expenses allowed by the Income-tax Officer ... 1,200 


Add:-^ 1,07,159 

Dividend ... 12,000 

Interest — 148 

Property income ... 600 


Total ... 1,19,907 


30. On a careful cousideratiou of all the contentions and the 
material proof in this case, we partially allow E^nlar Assessment 
appeal E.A.A. No. 13/Bombay of 1940-41 by rednoing the appellant’s 
assessable income from Es. 1,66,600 to Es. 1,19,907, and order that the 
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assessment be modified accordingly. Best of this appeal, as well as the 
other appeal, 27 O.A.A. No. 1/Bombay of 1940-41, have no substance, 
and are dismissed." 

On the application of the assessee under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922), the Appellate Tribunal (Bombay 
Branch) referred the case to the Bombay High Court : — 

STATEMENT OF CASE. 

“We are respectfully making this reference on a petition of the 
assessee, Mr. Dayaldas Khushiram, under Section 66 (1) of the Indian 
Income-tax Act, 1922 (as amended on let April, 1939). The petition is 
marked Ex. A in the appended list. In paragraph 5 of the petition 
the assessee has formulated not less than 12 questions as questions of 
law arising out of our appellate judgment in the assessee’s appeal, 
Eegular Assessment Appeal No. 13 Bombay — of 1940-41. But while 
arguing the petition, the learned counsel confined himself only to four, 
namely. Nos. 4, 7, 8 and 10. As a matter of fact most of the rest appear 
to be parts of the main question involved in the four. As regards ques- 
tion No. 12 which is vaguely expressed, the learned counsel thought that 
it was not necessary to submit it to their Lordships. We think, however, 
that it involves a very important point that would vitally afiect this 
reference, as will appear presently. Briefly speaking, the assessee 
questions the validity of a supplementary assessment made upon him 
under Section 34 of the Income-tax Act, 1922, for the charge year 
1937-38. 

2. The Commissioner of Income-tax, Central, who is the respond- 
ent has filed his written answer. Ex. B, in which he has formulated 
only two questions. 

3. The assessee is taking his assessment for a second time to the 
High Court. Once before he did so by a petition under Section 46 of 
the Specific ■ Belief Act, and the case is reported as Dayaldas EusM- 
ram v. Commissioner of Income-tax, Central — 1940 Iboomb-tax 
Bbpobts, page 139. 

4. The facts of this case and the vicissitudes through which it 
passed are sufficiently set out in our appellate judgment. We are 
reluctant to burden this reference with their repetition, and shall, there- 
fore, confine ourselves only to narrating such undisputed facts as will 
help to understand the questions that we propose to submit. 

6. An assessment was made upon the assessee for the charge year 
1937-38 on an estimated income of Bs. 25,000 by the Income-tax Offi- 
cer, 0 Waurd, Section II, Bombay, who was admittedly the Income-tax 
Officer appointed for the local area in which the assessee was doing 

1—12 
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business, and who conld, therefore, legally make the assessment under 
Section 64 (1) of the Income-tax Act. It was what is known as the 
‘ best judgment assessment ’ and was made under Section 23 (4) of tlie 
Act on account of the assessee’s failure to declare his income in Uu. 
return that he had submitted. Copy of the assessment order is Ex. C. 

6. Towards the end of October, 1988, the Commissioner of In- 
come-tax, Bombay, Sind and Baluchistan, appointed a set of Income- 
tax Odicers designated Income-tax Officers, Special Provincial Circle, 
for the purpose of levying assessments in important cases that might 
be assigned to them. One of these officers was Mr. V. T. Shah to whom 
the Commissioner made over the assessee’s case by an order, dated 
October 81, 1938. The assessment that was then due to be made was 
for the year 1988-39. On going through the assessment record the 
Income-tax Officer thought that the assessee had been under-assessed 
for the year 1937-38, and, accordingly, started proceedings of re-assess- 
ment by means of a notice, dated December 20, 1938, under Sec- 
tion .84 of the Act. It was served upon the assessee on the following 
day. In compliance with its requirements the assessee filed a fresh 
return declaring an income of Bs. 25,000 upon which he had been ori- 
ginally assessed, with a remark to the effect that that was all his income 
from the different sources indicated in the notice. Certain correspond- 
ence followed between the assessee and the Income-tax Officer which 
is not material, except one letter, dated February 20, 1939, which the 
assessee wrote questioning the jurisdiction of the Income-tax Officer, 
Special Provincial Circle, to make his assessments. We shall refer to 
the action taken upon this letter presently. 

7. The proceedings remained without making much progress, till 
April 1, 1939, when the amended Act came into force. Section 5 of 
the Act came to be re-written. Sub-section (2) of that section empower- 
ed the Central Government to appoint a Commissioner of Income-tax 
without reference to area, and to the exclusion of any Commissioner 
appointed for any area, to exercise the functions of a Commissioner of 
Income-tax in respect of cases or classes of cases assigned to him by 
the Central Board of Bevenue. In exercise of these powers, the Central 
Government appointed Mr. Bird as Commissioner of Income-tax, 
Central, with effect from April 1, 1939. Shortly afterwards, Mr. Bird 
organized six sections called Sections I to YI, Central, and, in 
exercise of his powers under sub-section (5) of Section 5 of the 
amended Act, appointed a set of Income-tax Officers called Income-tax 
Officers, Central, to deal with cases assigned by hSm. Mr. Y. T. Shah 
who was doing duty as Income-tax Officer, Special Provincial Circle, 
came to be appointed to the Central, and was assigned Section II. 
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Among the aBsessments made over to him was the aseessee’s enpple* 
mentary assessment for 1937-38 and the assessments for 1938-39 and 
1939-40 which last had then become dne. In the present reference we 
are concerned with the supplementary assessment alone which 
Mr. V. T. Shah completed on June 19, 1940, assessing the assessee on 
a total income of Bs. 1,66,600. This time, too, the assessment was made 
on an estimate according to the best judgment of the Income-tax Oihcer, 
under Section 23 (4) of the Act, on account of the assessee’s default in 
complying with a notice under Section 22 (4) of the Act requiring him 
to produce certain documents and papers. A copy of the assessment 
order is Ex. D. The .assessee applied to the Income-tax Officer 
under Section 27 of the Act to set aside the best judgment assessment, 
but the Officer declined to do so. He took successive appeals from that 
order, but failed. We are not concerned with this part of the case in 
the present reference. 

8. The assessee took the assessment in appeal to the Appellate 
Assistant Commissioner who confirmed it. A copy of his order is 
Ex. E. 

9. Finally, he appealed to the Appellate Tribunal. We held that 
the assessee had been rightly assessed under Section 23 (4), but reduced 
the estimated income to Bs. 1,19,907. A copy of our judgment is 
marked Ex. F*. 

10. Here it may be mentioned that neither the Income-tax 
Officer, Special Provincial Circle, nor the Income-tax Officer, Section II, 
Central, was an Income-tax Officer appointed for the local area in 
wliich the assessee was doing business. Section 5 (4) of the Income-tax 
Act (before amendment) which in all respects corresponds to Section 5 
(5) of the amended Act empowers a Commissioner of Income-tax to 
distribute and allocate the work among his Income-tax Officers. It 
was under Section 5 (4) that the Commissioner of Income-tax, Bombay, 
Sind and Baluchistan, and, under Section 6 (5) the Commissioner of 
Income-tax, Central, purported to act in making over the assessee’s case 
to those Income-tax Officers respectively. 

11. Shortly after the re-assessment proceedings were initiated by 
Mr - V. T. Shah, Income-tax Officer, Special Provincial Circle, the 
assessee wrote to him the letter alluded to before questioning the Offi- 
cer’s jurisdiction to mebke the assessments on the ground just stated, 
and asked that the point might be referred to the Commissioner, Bom- 
bay, Sind and Baluchistan, under Section 64 (3) of the Act. On such 
a reference being made, the Commissioner passed on order, dated 
March 9, 1939, marked Ex. G which runs thus : — 

*The Jadgment of fho Appelate Tribtmal is printed at p. 69 sMpro. 
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“ A qaestiion of proper place of assessment having arisen under 
Section 64 (8) of the Income-tax Act, the assessment of the assesses for 
the year 1938-39 is made over to the Income-tax Officer, C Ward, Sec- 
tion II, Bombay 

Here it may be noted that this order contains no reference to the 
supplementary assessment now in dispute. 

12. Another order of the Commissioner which may be mentioned 
in this place is dated April 1, 1939, Ex. H. It runs as follows : — 

“ Under Section 5 (5) of the Indian Income-tax Act as amended, 
the Income-tax Officer, C Ward, Section II, Bombay, is hereby ap- 
pointed to hold charge of the duties of the Income-tax Officers of the 
Special Provincial Circle for Income-tax, Bombay, in addition to liis 
own for the purposes of assessments in the oases of assessees shown in 
the accompanying statement for the years mentioned against them." 

One of the cases alluded to in this order is the re-assessment now 
in dispute. This was apparently an administrative order of posting of 
officers, but a point is attempted to be made out of it, as will appear 
latei' in course of this refereuce. 

13. In about June, 1939, the assessee once again raised the same 
point before the Income-tax Officer, Section II, Central, on similar 
grounds, and asked for fresh reference to the Commissioner, Central, 
under Section 64 (3) of the Act. After hearing the assessee on the re- 
ference, Mr. Bird, who was then Commissioner of Income-tax, Central, 
made an order dated July 12, 1939, marked Ex. J., the concluding por- 
tion of which is as follows : — 

“ I, therefore, hold that the case has been properly allotted to 
Section II, Central, and that the Income-tax Officer in charge of that 
Section is correctly vested with tlie powers to levy assessments in the 
case for the years 1937-38 (supplementary), 1938-39 and 1939-40." 

14. Aggrieved by this order, the assessee petitioned to the High 
Court, Bombay, under Section 45 of the Specific Belief Act, praying 
that the Commissioner of Income-tax, Central, and the Income-tax 
Officer, Section li,iCentral, might be directed to forbear from proceeding 
with his assessment for want of jurisdiction. Their Lordships heard 
and disposed of the rule holding that the Commissioner had no power 
under Section 5 (5) of the amended Act to make over the assessee’s case 
to the Income-tax Officer, Section II, Central ; and that the latter had 
equally no power to levy the assessment. The main ground upon 
which their Lordships’ decision was based was that under Section 64(1) 
of the Act an assessee had an indefeasible right to be assessed by an 
Income-tax Officer appointed for the local area in which he did business, 
and that the Income-tax Officer, Section II, Central, not being such 
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an Officer, had no power to levy the assessment, in the absence of any 
amendment in Section 64 (1) of the Act corresponding to the changes 
made in Section 6. 

15. Their Lordships’ decision was pronounced on December 15, 
1939. On 30th following the Govemor-G-eneral, in exercise of his 
powers under Section 42 of the Government of India Act, 1936, pro* 
mulgated an Ordinance No. IX of 1989. Briefly speaking it validated 
the proceedings of a Commissioner of Income-tax in respect of cases of 
assessments assigned to him under sub-section (2) of Section 6 by the 
Central Board of Bevenue, and those of the Income-tax Officers charged 
by him with levying assessments in such cases under Section 5 of the 
Act, by enacting that sub-sections (1) and (2) of Section 64 shall not 
apply and shall be deemed never to have at any time applied to such 
cases but the assessment of such persons whether the proceedings were 
taken before or after 1st April, 1939, shall be made by the Income-tax 
Officer for the time being charged with the functions of making such 
assessment by the Commissioner to whom he is subordinate. A copy 
of the Ordinance* is Ex. £. 

16. It appears that one Eruchshaw Sorabjee Marker who was 
being similarly assessed had made a similtu: petition to the High Court 
and obtained a similar judgment on the same date. After the promul- 
gation of the Ordinance he made an application to the High Court 
(Miscellaneous Application No. 115 of 1939, Ordinary Original Civil 
Jurisdiction) praying to take action against the Commissioner of In- 
come-tax, Central, and the Income-tax Officer concerned for contempt 
in disobeying their Lordships’ judgment of 15th December preceding. 
In this case the effect of the Ordinance upon their judgment came to 
be considered by their Lordships, and they held that the Ordinance in 
question overrode their judgment. Beaumont, C.J., observed that while 
the High Court judgment directed the Income-tax Officer to forbear 
from making the assessment, the Ordinance directed him to make it. 
Admittedly the judgment in Marker’s contempt petition affected the 
one that the assesses had obtained. 

17. But the assessee did not rest there and raised the point of 
jurisdiction once again before the Appellate Assistant Commissioner in 
his regular assessment appeal. The Assistant Commissioner disposed 
of the contention with a brief remark — " There can be no manner of 
doubt that the Ordinance validated the proceedings and rendered the 
High Court’s judgment of 17th December, 1939, nugatory.” 

18. The point was revived before us in appeal. It will appear 
from their Lordships’ judgment in the assessee’s petition under the 

* S«e (1940) 8 I.T.R. Notes 3. 
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Specific Belief Act that the assessment proceedings which they held to 
have been taken without jurisdiction were those taken by the Income* 
tax authorities, Central, from April 1, 1939, under the amended Act. 
Further, Section 2 of the Ordinance excluded the action taken by the 
Commissioner of Income-tax, Central, in cases mode over to him, 
under Section 5 (2), and, in turn, entrusted by him to his Income-tax 
Officers under Section 5 (5) of the amended Act, from the appliciition of 
Section 64 (1) of the Income-tax Act. From this the learned counsel 
argued, in the first place, that the Ordinance in question overrode the 
High Court’s judgment as far as it affected such proceedings alone, and 
not those that had been taken before advent of the amended Act. In 
other words, he tried to restrict tlie validating effect of the Ordinance 
to the assessment proceedings taken on and from April 1, 1989. But such 
a position was difficult to sustain in view of the concluding portion of 
Section 2 of the Ordinance which expressly included within its scope 
proceedings taken before that date under the pre-amendment Act and 
continued under the amended Act. The learned counsel attempted to 
tide over this difficulty contending that the re-assessment proceedings 
commenced with the notice under Section 84, dated December 20, 

1938, by the Income-tax Oflicer, Special Provincial Circle, were invalid 
inasmuch as that officer was not the proper officer to make assessment 
or supplementary assessment under Section 64 (1) of the Act ; and that 
the Ordinance would have no effect upon such proceedings even if they 
came to be continued from April 1, 1939, under the amended Act. In 
other words, the substance of his contention was that the Ordinance 
would not help to validate the assessment proceedings by reason only 
of their being continued under the amended Act from April 1, 1939, if 
they were initially invalid. He further contended that as a matter of 
fact there was no continuance of the earlier proceedings from April 1, 

1939, onwards, so that there were no such proceedings of re-assessment 
in the hands of the Income-tax Officer, Section H, Central, such as 
could be validated by the Ordinance. The department’s answer to the 
first contention was that the concluding portion of Section 2 of the 
Ordinance governed a case of this kind, and validated the proceedings 
of re-assessment irrespective of their initial invalidity, provided that the 
assessment was made by the Income-tax Officer, Section II, Central, as 
directed by the Ordinance. As r^ards the second point, they maintained 
that the proceedings initiated in December 1938, did as a matter of fact 
continue till the assessment was completed by the Income-tax Officer 
in question. 

19. On a consideration of these several points we reached the 
following conclusions : — 
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(») That the proceedings of re-assessment initiated by the In- 
come-tax Officer, Special Provincial Girdle, by means of the notice, 
dated December 20, 1938, were invalid, being taken by an officer who 
was not an Income-tax Officer competent to make the assessment nnder 
Section 64 (1) of the Act. 

{ii) That the proceedings remained in the charge of the Income- 
tax Officer, Special Provincial Circle, till April 1, 1939, and that there- 
after he continued to hold charge of the same proceedings nnder a fresh 
designation of Income-tax Officer, Section II, Central, so that there -was a 
continnity of the entire proceedings till the re-assessment was completed. 

(Hi) That the concluding portion of Section 2 of the Ordinance 
governed the assessee’s case and validated his re-assessment, notwith- 
standing that the proceedings were initially invalid for want of 
jurisdiction. 

We have detailed our reasons for these conclusions in para- 
graphs 14, 15 and 16 of our judgment to which we respectfully invite 
their Lordships’ attention. 

20. Before leaving this part of the case, we feel bound to bring 
to the notice of their Lordships a development which the assessee has 
made in the present petition in his case on the second of the three 
points stated above. His contention in appeal before us wali^that on 
a reference being made under Section 64 (3) of the Act at his instance, 
the Commissioner of Income-tax, Bombay, Sind and Baluchistan, 
withdrew his assessments from the Income-tax Officer, Special Provin- 
cial Circle, and made them over to the proper officer, namely. Income- 
tax Officer, C Ward, Section II, Bombay, and thus terminated the 
proceedings commenced without jurisdiction, so that no re-assessment 
proceedings remained to be made over to the Income-tax Officer, Sec- 
tion II, Central, on and from April, 1939, in the absence of a fresh 
notice under Section 34 of the Act. In this connection, the learned 
counsel relied upon two orders of the Commissioner of Income-tax, 
Bombay, Sind and Baluchistan, dated March 9, 1939, and April 1, 1939, 
respectively. We have reproduced these two orders in paras 11 and 12 
of this reference, and have dbalt with them in paras 10 and 16 of our 
judgment. In our opinion, neither of these two orders had the effect 
of withdrawing the^supplementary assessment in contest from the 
Income-tax Officer, Special Provincial Circle. Speaking more parti- 
cularly of the second order, it only appointed the Income-tax Officer, 
0 Ward, Section II, Bombay, to hold charge of the Provincial Circle, 
and, with it, the supplementary assessment of the assessee. We held 
that such an order did not imply a withdrawal of the supplementary 
assessment from the Special Provincial Circle. In the present petition. 
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the assessee has tried to put an aitogether different construction upon 
that order with the assistance of an aMdarit wiiich is stated to iiave 
been sworn by Mr. Bird, Commissioner of Income>tax, Central, on 
October 4, 1939, and filed in the High Court’s record of the assessee’s 
petition under Section 45 of the Specific Belief Act. Para. 4 (3) of the 
ossessee’s petition purports to reproduce its contents. Mr. Bird is 
stated to have sworn that the order of the Commissioner of Income- 
tax, Bombay, Sind and Baluchistan, dated April 1, 1939, placing tire 
Income-tax Officer, C Ward, Section II, Bombay, in charge of tlie 
duties of the Income-tax Officer, Special Provincial Circle, in addition 
to hie own, was made for reasons of convenience so as to allot the 
assessment of the petitioner under Section 34 to tlie officer who was 
also seised of the case for the assessment year 1938-39. From this it 
is argued that the order in question had the effect of withdrawing the 
supplementary assessment from the Income-tax Officer, Special Pro- 
vincial Circle, and transferring it to the proper Income-tax Officer, 
G Ward, Section II, Bombay. For more than one reason we are 
unable to take into consideration this new development in this part 
of the assessee’s case. In the first place, a copy of Mr. Bird’s affidavit 
was not produced in the assessment proceedings at any stage, nor was 
it offered in appeal before us. It was not even referred to in course 
of the couBsers arguments. The assessee is now trying to introduce 
an altogether new fact wliich was not before us when we heard the 
appeal, and we do not think that he can be permitted to do so at the 
present stage. Further, it will have to be borne in mind that the order 
of April 1, 1939, was made by the Commissioner of Income-tax, 
Bombay, Sind and Baluchistan, who should have been the best person 
to speak of its meaning. Mr. Bird who made the affidavit six months 
later was an altogether different officer, being a Commissioner of In- 
come-tax, Central. That being so, his statement can only be regarded 
as his own view of the order passed by another officer. Primarily, we 
have to look to the language of the order which, in our opinion, ad- 
mits no snch construction as Mr. Bird came to put upon it long after- 
wards. No further light is possible to be "thrown on its meaning, in- 
asmuch as we understand that the officer who held the post of Commis- 
sioner of Income-tax, Bombay, Sind and Baluchistan, on April 1, 1939, 
has since retired from service, and Mr. Bird, who was Commissioner 
of Income-tax, Central, is dead. 

21. As far as we can see these are the several points raised in 
questions Nos. 4, 7, 8 and 10 in para. 5 of the assessee’s petition. In 
our opinion, only one question con be formulated out of them for 
reference to their Lordships. 
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22. But before doing so, we think that it is neoessary to raise 
three more that arise out of the contentions taken by the department 
in appeal before ns, and which, they contend, will preclude considera- 
tion of the question raised by the assessee. An important part of the 
case for the department was that a Commissioner of Income-tax is the 
sole authority under the Act to decide the question as to the place of 
assessment of an assesses, i.e., a question regarding the jurisdiction of 
an Income-tax Officer to make assessment in the case of an assessee ; 
and that an order that may be passed by the Commissioner under Sec- 
tion 64 (3) of the Act, such as the one dated July 12, 1989,- is a final 
order so that an appellate authority constituted under the Income-tax 
Act has no power to entertain any such question in appeal. It was fur- 
ther contended that even the absence of such an order would make no 
difference to an assessee’s case, inasmuch as his only remedy would be 
a reference to the Commissioner, under Section 64 (8) of the Act. We 
accepted the department’s contention on both these points following 
two decided authorities of the Allahabad High Court — Seth Kanhaiyalal 
V. Commissioner of Income-tax, C.P. and U.P.^, and Seth Kanhaiyalal 
Qoenka, In rt ^ — and held that the point such as the one raised by the 
assessee could not be entertained in appeal. We respectfully invite their 
Lordships’ attention to paras. 10, 11 and 12 of our judgment in which 
we have dealt with this part of the case. 

23. Therefore, one of the questions that we propose to submit in 
addition to the one raised in the assessee’s petition is whether the order, 
dated July 12, 1989, passed by the Commissioner of Income-tax, Central, 
under Section 64 (8) of the Act can be questioned in an appeal to the 
'Income-tax Appellate Tribunal. The assessee has vaguely raised this 
point in question No. 12 in paragraph 5 of his petition. But while 
arguing the petition, the learned counsel said that be would not ask for 
a reference on that point. Expressed in his own words bis argument 
was : “You may have no power to entertain a question of jurisdiction 
in appeal. But the High Court does possess such a power because it 
did exercise that power in the assessee’s petition under Section 46 of 
the Specific Belief Act.” 

24. But such an argument appears to side-track another import- 
ant point arising out of the question. Under Section 66 (1) of the 
Indian Income-tax Act (as amended in 1939), the Appellate Tribunal, 
on a petition of the assessee, is required to refer to the High Court any 
question of law arising out of the appellate order passed by it., If how- 
ever the Tribunal has no power to entertain a point of jurisdiction such 
as the one raised in this case it will not be a point arising out of our 

(1) (1937) S I.T,R. 739. (2) (1941) 9 I.T.R. 25. 

1—13 
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appellate judgment, although the assesBee might have put it in his 
memo of appeal. This view is also supported by the two decided 
authorities that we have just referred to. Doubtless, we dealt with the 
question of jurisdiction on the merits also, but that was with a view to 
dispose of the case on all the points raised before us. That will make 
no difference to the position of the assessee and give him a right to ask 
us to refer the question to the High Court. 

25. We, therefore, respectfally submit the following questions for 
their Lordships’ decision : — 

Questions referred : 

(1) Whether the order dated July 12, 1939, passed by the Com- 

missioner of Income-tax, Central, under Section 64 (3) of 
the Income-tax Act, 1922, deciding the place of assess- 
ment of the petitioner, can be the subject of an appeal to 
the Income-tax Appellate Tribunal under Section 33 of 
the Act ? 

(2) Whether the Income-tax Appellate Tribunal has power to 

entertain in appeal a question as to the place of assess- 
ment of an assessee, even in the absence of an order of a 
Commissioner of Income-tax under Section . 64 (3) of 
the Act ? 

(3) If either of the first two questions is answered in the nega- 

tive, whether a question as to the place of assessment put 
in an appeal to the Tribunal is a question of law arising 
out of its appellate judgment, so as to be subject matter 
of a reference to the High Court under Section 66 (1) of 
the Indian Income-tax Act, 1922 ? 

(4) Whether the Gk>vemor-General’B Ordinance No. IX of 1939 

(later incorporated in Section 64 of the Income-tax Act 
by an amendment of 1940) has the effect of regularising 
or validating the proceedings of re-assessment of the 
petitioner for the charge year 1937-38, irrespective of 
whether they were initiated by the Income-tax Officer, 
Special Provincial Circle, without jurisdiction to make 
the assessment.” 

Coltman with Taraporetoalla, for the assessee. 

M. C. Setalvad with Q. N. Joshi, for the Commissioner. 

JUDGMENT. 

Beaumont, C. J. — ^In this case the Appellate Tribunal, Bombay, 
has submitted four questions to this Court under section 66 (1) of the 
Income-tax Act. The questions arise in these ciromnstances. 
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The asseBsment upon the aseessee for the year 1937-38 wae made 
on the 8th of October 1937 by the Income-tax Officer, G Ward, Sec- 
tion II, which was one of the divieions of Bombay City for the pur- 
poses of the Income-tax Act made by the CommiBBioner of Income-tax, 
Bombay, Sind and Baluchistan, under Section S of the Act before the 
amendment of 1939. On the 2l8t of October 1938 the CommiBBioner 
of Income-tax, Bombay, Sind and Baluchistan, created a Special Pro- 
vincial Circle, -for which he appointed certain Income-tax Officers to 
exercise jurisdiction throughout the limits of his own jurisdiction, that 
is Bombay, Sind and Baluchistan, in respect of certain cases transfer- 
red to them, and on the 31st of October he transferred to that Special 
Provincial Circle the assessee’s case. The Special Provincial Circle 
Officer on the 20th of December 1938 served a notice under Section 34 
of the Act alleging that part of the assessee’s income for the year 
1937-38 had escaped assessment. Thereafter that officer had before 
him the assessment of the assessee for 1938-39, and the re-assessment 
for 1937-38. On the 9th of March 1938 the Commissioner of Income- 
tax, Bombay, Sind and Baluchistan, seems to have felt some doubt 
about the validity of his order transferring the assessee’s case to the 
Special Provincial Circle, and he therefore purported to make an order 
under Section 64 (3) of the Act that the assessment in the cases of the 
assessees shown in the accompanying statement for the year shown 
against each of them should be made by the Income-tax Officer, C Ward, 
Section II, and the accompanying statement contained the name of the 
assessee, and against it the year 1938-39. So the assessment fox 1938-89 
was retransferred to the Income-tax Officer, C Ward, but nothing was 
said about the re-assessment of 1937-38 under the notice under Sec- 
tion 34. I should have supposed that that omission was due to the view 
of the Commissioner that the notice under Section 84 was invalid and 
a nullity so that there was nothing to transfer in respect to that, but 
that view is rather negatived by the subsequent order made by the 
CommiBBioner on the 1st of April 1939 under the Act as then amended 
whereby under Section 6 (6) of the amended Act the Income-tax Officer, 
C Ward, Section 11, was appointed to hold charge of the duties of the 
Income-tax Officers of the Special Provincial Circle for Income-tax, 
Bombay, in addition to his own for the purposes of assessments in the 
cases of assessees shown in the accompanying statement for the years 
mentioned against them which statement contained the name of the 
assessee and against it the year 1937-88 under Section 84. So that the 
re-assessment was purported to be covered by that order. Subsequently 
the Commissioner of Income-tax, Central, who had been appointed by 
the Central' Board of Bevenue under the amended Act, made various 
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orders inoluding one of 12ih July 1939 which are discussed in my judg- 
ment in Dayaldas Eufhiram v. Commissioner of Income-tax^, which 
dealt with the present assessee’s case and it is sufficient to say that the 
Commissioner, Central, purported to assign the assessee’s case to one 
Mr. Shah who was one of the Income-tax Officers appointed by the 
Central Commissioner without reference to area. In December 1939 
this Court gave the decision to which I have just referred the effect of 
which was that it was not competent to the Income-tax authorities to 
transfer the case of the assessee to an Income-tax Officer appointed 
without reference to area since he was entitled to be assessed by the 
local officer under Section 64 (1) which had not been amended. As a 
consequence of that decision the G-ovemor-General promulgated an 
Ordinance on the 28th of December 1939 to which I will refer in detail 
when 1 come to answer question (4). 

In those circumstances the questions raised are first ; 

** Whether the order dated July 12, 1939, passed by the Commis- 
sioner of Income-tax, Central, under Section 64 (3) of the Income-tax 
Act, 1922, deciding the place of assessment of the petitioner can be the 
subject of an appeal to the Income-tax Appellate Tribunal under Sec- 
tion 33 of the Act? ” 

That question seems to be founded in error because when one 
looks at the order of the 12 th of July 1939 which as I have mentioned 
is one of the orders made by the Gommissioner of Income-tax, 
Central, the Commissioner states that it is clear beyond doubt that no 
question arises for determination within the meaning of Sec- 
tion 64 (3). The order which the Commissioner passed that the case 
of the assessee had been properly allotted to the Income-tax Officer, 
Section II, Central, was apparently based on hie view of the terms of 
Section 5 (2) of the Income-tax Act ; so that the order of the 12fch of 
July was not in fact made under Section 64 (3).- Moreover there ap- 
pears this difficulty that the Governor-Q-eneral’s Ordinance directs that 
the provisions of snb-section (1) and sub-section (2) of Section 64 of the 
Indian Income-tax Act are to be deemed not to apply and never to 
have applied to the present assessee and as Section 64 (3) is confined to 
deciding any question arising under the section as to the place of 
assessment I do not see how any order under Section 64 (3) could affect 
the assessee. I think therefore that question (1) does not arise and need 
not be answered. 

The second question is : 

“ Whether the Income-tax Appellate Tribunal has power to enter- 
tain in appeal a question as to the place of assessment of an assessee 

(1) (1940) 8 1.T.R, 139 ; 42 Book L. R. 414 . ’ 
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even in the absence of an order of a Commissioner of Income-tax under 
Section 64 (3) of the Act ?” 

To my mind that question is also based in error. The Income-tax 
Act does not determine the place of assessment. What it does is to 
determine the officer who is to have power to assess and in some cases 
it does so by reference to locality but I apprehend that an appeal would 
be not against an order of the Commissioner as to the place of assessment, 
but against the order of assessment of the Income-tax Officer. I appre- 
hend that the sort of question which the Tribunal had in mind is 
whether when an assessee is assessed by an Income-tax Officer and it is 
suggested that the Income-tax Officer had no' jurisdiction to make the 
assessment because an order purporting to give him such jurisdiction 
made under Section 64 (3) was wrongly made, a right of appeal would 
lie. When a question of that sort arises we will decide it to the best of 
our ability but at present it does not arise. I will only observe that 
such a question could probably not be answered merely by looking at 
Section 30 and observing that under that section no right of appeal 
against an order under Section 64 (3) is conferred since the appeal could 
probably b4 not against an order made under Section 64 (3) but against 
the consequences following from such order. However I am satisfied 
that we ought not to answer a question which does not arise. 

The third question is based on the assumption that either of the 
first two questions is answered in the negative and as we have not 
answered the first two questions either in the affirmative or in the 
negative the third question does not arise. 

The fourth question is the only one which arises and it is in these 
terms : 

“ Whether the Governor-General’s Ordinance No IX of 1939 
(later incorporated in' Section 64 of the Income-tax Act by an amend- 
ment of 1940) has the effect of regularising or validating the proceedings 
of re-assessment of the petitioner for the charge year 1937-88, irre- 
spective of whether they were initiated by the Income-tax Officer, 
Special Provincial Circle, without jurisdiction to make the assessment.” 

The position under the orders to which I have referred seems to 
me to be- that the Income-tax Officer, Special Provincisd Circle, was 
validly appointed under Section 5 (4) of the Act before amendment. 
His appointment was confined to the area over which the Commissioner 
who appointed him had jurisdiction and in my view was valid but as 
held by this Court the assignment to that officer of the assessee’s case 
was invalid, by reason of the povisions of Section 64. Apart from 
any difficulty created by Section 64, it is in my opinion clear that 
the assessee’s case was subsequently assigned by the Conimissioner, 
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Central, to the Central Officer Mr. Shah who purported to continue the 
re-assessment of 1937-88. The question is whether he could do so and 
that depends on the terms of the Ordinance. 

Section 2 of the Ordinance provides so far as material that the pro- 
visions of sub-section (1) and sub-section (2) of Section 64 of the Indiaii 
Income-tax Act, 1922, shall not apply and shall be deemed never at 
any time to have applied to any assessee on whom a re-assessment for 
the purposes of that Act is being made in the course of any case or 
class of cases in respect of which a Commissioner of Income-tax appoint- 
ed without reference to area under sub-section (2) of Section 5 of the 
Act is exercising the functions of a Commissioner of Income-tax under 
the Act. This Ordinance is retrospective in character and must 
undoubtedly be construed strictly and no case should be brought within 
it which is not fairly within its language. 

It is argued by Mr. Coltman that you cannot say that a re-assess- 
ment of the assesses was being made in the course of a case in respect 
of which the Central Commissioner was exercising the functions of a 
Commissioner because the re-assessment was never validly started. It 
was however validly started in my view apart from the difficulty arising 
under Section 64. The difficulty which Mr. Coltman points out seems 
to me to be removed so far as the assessee is concerned by the latter 
part of Section 3 of the Ordinance which provides : " No assessment 
made in accordance with Section 2 before the commencement of this 
Ordinance, and no proceedings taken in the course of or for the purposes 
of so making an assessment before the commencement of this Ordin- 
ance shall be or continue to be invalid by reason of anything contained 
in Section 64 of the Indian Income-tax Act, 1922." To my mind the 
only invalidity in this re-assessment arose under Section 64. Apart 
from that section, I think all the orders made by the two Income-tax 
Commissioners concerned were valid and it seems to me that Sections 2 
and 3 of the Ordinance have removed the invalidity of the orders made 
prior to the passing of the Ordinance so far as they relate to the 
assessee. 

In my opinion therefore we must answer the fourth question in the 
affirmative. 

No order as to costs. 

Negative Certificate under Section 205 of the Government of India 
Act to be granted. 

Kabia, J. — The relevant facts, orders and sections of the Act and 
the Ordinance have been summarised in the judgment just delivered by 
the learned Chief Justice. 
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Ab regards the first question submitted for the Court’s opinion in 
the reference it is sufficient to state that no order under Section 64 (3) 
has been made by the Commissioner as expressly stated in his order 
dated 12th of July 1939. It cannot therefore be said that the question 
arises for decision in this case. 

The second question is framed generally. In respect of questions 
of jurisdiction the point may arise under Section 64 (3) or otherwise and 
the jurisdiction of the Tribunal to entertain disputed questions of juris- 
diction of the particular Income-tax Officer will depend on the proper 
construction of the relevant sections of the Income-tax Act. It is not 
proper for the Court on different hypotheses to give different answers 
without the particular facts being clearly put before it. In that view 
I do not think that the second question arises here and is proper to be 
decided by the Court under the circumstances of the case. 

Question (3) need not be answered, because it follows questions (1) 
and (2). 

As regards question (4), shortly put, the only question is whether the 
notice dated the 20th of December 1938 was invalid on the ground that 
the assessee had acquired a right under Section 64 (1) or it was invalid 
on the ground that the appointment of the Officer “ Special Provincial 
Circle ” was ultra vires. If it was invalid on the ground of Section 64 
the same is validated by reason of the Ordinance and the wide terms 
thereof making its operation retrospective. Section 2 (a) read with 
the words at the end of that section and the words in the latter half of 
Section 3 clearly validate any proceeding in the matter of an assessment 
or re-assessment pending before an Income-tax Officer, Central, at the 
moment when the Ordinance was issued if the alleged invalidity was 
on the ground of Section 64 of the Income-tax Act. If the legality of 
the notice dated the 20th of December 1938 is challenged on the ground 
that the appointment of the Income-tax Officer, Special Provincial 
Circle, was invalid, the same has to be considered apart from the Ordin- 
ance under Section 5 of the Income-tax Act before its amendment in 
1939. Section 5 (4) in terms authorised the Commissioner of Income- 
tax to appoint Income-tax Officers for certain areas and also in respect 
of certain cases which I read as confined to those areas. The order 
made by the Commissioner in this case dated the 2l8t of October 1938 
in terms created the post of an Income-tax Officer, Special Provincial 
Circle, within the area of Bombay Province, Sind and Baluchistan. 
Apart from the considerations brought to bear on reading Section 64, 
I do not think the appointment as such was invalid under Section 6 (4). 
The previous decision of the Court, which has been much relied upon, 
does not help the petitioner because the decision of the Court was only 
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that the assessee ha-ring acq-aired a right to be assessed under Section 64 
by the particular officer and that as an officer -with the designation 
covered by the words of Section 64 existed, his right cannot be taken 
away by a later amendment of Section 6 of the Income-tax Act without 
a corresponding amendment of Section 64. That case did not purport 
and did not decide anything beyond this. Therefore the assessee’s 
contention raised in question (4) must fail. The answer therefore is 
as stated in the judgment of the learned Chief Justice. 

Beferenee anstoered aeeordingly. 


[In the Bombay High Goubi.] 

MESSES. GOVINDEAM SEKSAEIA, In re. 

Bbaumont, G. J., and Eania, J. 

September 80, 1942. 

Indian Inoomb-tax Aoi (XI of 1922 Afibb Ambndmbni of 1939) 
Sbos. 6, 22 (2), (4), 23 (4), 27, 30, 43, 64— Inoomb-iax Offiobb — Ap- 
poiNiMBNi — ^A ssistant Inoomb-tax Offiobb Appointed to Pbbfobm 
Extnotions of Inoomb-tax Offiobb — ^Wbbtebb Entitled to Make 
Assessment Obdbb — ^Appointment as Aobnt Undbb Sbotion 43 — 
Whbthbb Holds GkioD fob Sxtbsbqdbnt Ybabs — ^Whbthbb oan be 
Dispdtbd in Eb-assbssmbnt fob Same Ybab — ^Best Jitdombnt As- 
sessment — Eailobb to Comply with Teems of Notiob — ^Whbthbb 
Assbssbb Fbevented Ebom Suffioibnt Gausb — ^Eioht of Appeal 
AGAINST Best Judgment Assessment — ^Whbthbb Extends to Gases 
Pending on 1st Apbil 1939 b-ot whioh -wbbb Assessed SuBSEQtrENT- 
LY — Abolition of Spboial Cibole and Tbansfeb of Case to Inoome- 
TAx Offiobb, Sbotion II, Centbal — ^Validity of Notiobs — Obdin- 
anob No. (IX OF 1989). 

Where 0, an Assistant Inoome-tax Officer, was appointed to per- 
form the functions of an Income-tax Officer and teas posted to hold 
charge of a section vice P, an Income-tax Officer who was granted leaee, 
and O continued to draw the salary of an Assistant Income-tax Officer 
and signed the assessment order as Assistant Inoome-tax Officer ; 

Held, that Q was not a duly appointed Income-tax Officer and he 
was therefore not entitled in law to make the assessment order.* 

Beattmont, G. J.^ — Income-tax Officers have to perform very respon- 
sible duties and an assessee is entitled to sap that he can only he assessed 

* The difBcalw censed by this deciaion in the administration of Income-tax law has been 
removed by the passing of the .Income-tax Proceedings -Validity Ordinance, 1943, printed 
supra and pnbliAed in the Gasettee of India dated January 16, 1943, 
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hy somebody wba is on the relevant date in the grade of Income-tax 
Officer and that he ea/tmot be assessed by somebody who is not in that 
grade but t« merely appointed to perform the function of an officer in 
that grade. 

The assessees were assessed for the year 1986-86 under Section 48 
€ts statutory agents and they paid the tax : Held, that it was not open 
to them to assert in the re-assessment under Section 84 for that year 
that they were not agents of the principal. 

BEAtTHONi, G J*. — There are obvious difficulties in holding that an 
appointment of an agent for one year will hold good for subsequent 
years. 

Kakia, J. — The scheme of the Income-tax Act is that the assessment 
for each year is self contained and therefore the contention that once a 
notice is served on the party and he is held to be an agent such decision 
is good for all times to come unless the party himself moves and takes 
steps to get that decision set aside is not correct. 

The Income-tax Officer, Central, served on the assessees on 8th 
August 1989 a notice under Section 22 (4) to produce certain books. 
The assessees challenged the Income-tax Officer's jurisdiction and the 
High Court on 16th December 1989 upheld the assessees' contention. On 
80th December the Qovemor-Qeneral passed an Ordinance which over- 
ruled the decision of the High Court, From 80th December to 2nd 
January 1940 the Income-tax Office was closed and on 8rd January the 
Income-tax Officer assessed the assessees under Section 28 (4) for failure 
to comply with the terms of the notice. The assessees applied under 
Section 27 to have the assessment cancelled : 

Held, (i) that the assessees were prevented by sufficient cause from 
complying with the terms of the notice, inasmuch as after 80th Decem- 
ber when the order for producing the books was validated, the assessees 
were not given reasonable time in which to produce their books ; 

(2) that in making the assessment under Section 28 (4) the 
Income-tax Officer did not exercise his judgment honestly and without 
caprice ; 

(8) that the assessees were entitled to file cm aq^eal against the 
assessment order under Section 28 (4), 

Bbaumoni, C. J. — It is quite impossible to say that an Income-tax 
Officer in every assessment pending on let April 1989 had a vested 
right to insist that if he should make cm assessment under Section 23 {4) 
it must be final. 

Colonial StroAB Bbfinino Co. v. Ibvino ([1905] A.G. 369), Dblhi 
Cloth and Gsnbbal Mills Co. v. Commisbionnb op Income-tax, Bblhi 
l-H 
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[1927] (54 I.A. 421) and Saxebha Bibi Aini Othbbs v, G. Stefhbbs 
[1926] (4 Bang. 221) distinguished. 

Held also, on the facts, following Dataldab Khttseibau v. Gom- 
missiokbb OB Ibooub-tax, Gbntbal (Bombay) [1943] (11 LT.E. 67) (i) 
that the notice issued under Sections 84 and 22 (2) on the 19th March 
1987 did not cease to he valid and effective in law hy reason of the 
abolition of the Special Circle and the transfer of the assessees' case to 
the Income-tax Officer, Section I {Central ) ; 

{2) that although the notice under Section 22 (4) dated 8th August 
1989 was originally invalid on the ground that it was not issued by the 
Income-tax Officer of the area in which the assessees' place of business 
was situate, it was subsequently validated by Ordinance No. IX of 1989, 

Cases referred to : — 

Colonial Sugar Refining Co. e. Irving [1905] A.C. 369. 

Dayaldas Khushiram v. Commissioner of Income-tax, Central (Bombay) (1943) 11 
I.T.R. 67. 

Delhi Cloth and General Mills Co. v. Commissioner of Income-tax, Delhi (1927) 54 I. A. 
421 ; A.I.R. 1927 P.C. 242 ; 9 Lah. 284. 

Sakeena Bibi and Others v. Stephens (1926) 4 Rang. 221 ; A I.R. 1926 Rang. 205 ; 97 
I.C. 1025. 

Gase referred to the High Gonrt by the Gommissioner of Income- 
tax (Gentral), Bombay, under Section 66 (2) of the Indian Income-tax 
Act (XI of 1922) for the decision of the questions of law mentioned in 
para 11 of the Gommissioner's Statement of Gase: (Income-tax 
Beference No. 8 of 1942). 

STATEMENT OF CASE. 

“ My Lobds, 

1. Under Section 66 (2) of the Indian Income-tax Act (hereinafter 
referred to as the Act) and at the instance of Messrs. Goyindram 
Seksaria '(hereinafter called the assessees) in their capacity as Agent, 
under the provisions of Section 43 of the Act, to one Mahavirprasad 
Yishwanath of Navalgadh, I beg to submit to your Lordships the ques- 
tions of law set forth in paragraph 10 below which arise out of the two 
orders of the Appellate Assistant Gommissioner, A Bange, Bombay, 
dated 9th May 1940, upholding the order of the Income-tax Officer 
under Section 27 refusing to reopen the assessment under Section 27 
of the Act and confirming the assessment order passed by the Income- 
tax Officer, Section I (Gentral), in respect of the assessment of the 
assessees as Agents to Mahavirprasad Yishwanath for the assessment 
for 1935-36 based on the accounting period Sambat 1990. 

2. Facts of the Case. — The assessees are a registered firm carrying 
on business in Bombay, on their own account as well as on account of 
certain constituents residing in places outside British India, such as 
Navalgadh, as in the present case, and are known to have been doing 
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specalatiye business in cotton and other commodities, on. behalf of 
Mahavirprasad Yishwanath of Navalgadh, since 1932. A notice under 
Section 48 was issued to the assessees on the 12th December, 1932, 
whereby the Income-tax Officer concerned intimated his intention to 
treat the assessees as the agents of the non-resident, Mahavirprasad 
Yishwanath of Navalgadh, and invited the assessees to state their objec- 
tion, if any, by a specific date. A copy of the said notice is hereto 
annexed as Exhibit ‘ A’. As there was no response to the said notice, the 
Income-tax Officer issued a notice under Section 22 (2) calling upon the 
assessees to submit their Beturn of income for 1932-33 in their capacity 
as Agents of Mahavirprasad Yishwanath. The assessees submitted their 
Eetum by describing themselves as such Agents and the Income-tax 
Officer concerned completed the assessment for 1982-33 by treating the 
assessees as such Agents. No separate notice under Section 43 was 
issued in any of the subsequent years in respect of the subsequent years 
assessments. In each subsequent year, the assessees filed a Beturn ab 
Agents to Mahavirprasad Yishwanath, pursuant to the notice under 
Section 22 (2) issued by the Income-tax Officer concerned for filing such 
Betmus, and were assessed as such Agents and paid the tax. 

3. For the year 1935-36 the assessees were assessed as Agents for 
Mahavirprasad Yishwanath by the Income-tax Officer, Special Circle, 
by an assessment order dated the 25th March 1936 (copy whereof is 
annexed as Exhibit ' B * hereto) under Section 23 (1) of the Act, on a 
total income of Bs. 21,711 in respect of which the amount of tax 
demanded and paid by the assessee firm was Be. 2,506-9-0. The return 
submitted by the assessees for 1935-36 had been accepted as correct by 
the Income-tax Officer, Special Circle, without asking for the production 
of any books of account or any other documents, and the assessment was 
made under Section 28 (1) of the Act. 

4. After the assessment was made, certain information came to 
the knowledge of the Income-tax Officer, Special Circle, which gave 
him reason to believe that the income of the non-resident had partially 
escaped assessment for 1935-36, and he therefore issued a notice to them 
under Sections 22 (2) and 84 of the Act, on the 19th March, 1937, calling 
upon them to furnish a fresh Betum of income for 1935-36 within 
thirty days of the receipt of the notice. The assessees did not submit 
any Betum within the time. No action was taken by the Income-tax 
Officer until March 1939. When these proceedings under Section 34 
were pending with the Income-tax Officer, Special Circle, who was an 
officer subordinate to the Commissioner of Income-tax, Bombay Pre- 
sidency, Sind and Baluchistan, the case was assigned to the Commis- 
sioner of Income-tax (Central) by an order dated the 18th April, 1939, 
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issued by the Central Board of Bevenue, under Section 5 (2) of the 
Income-tax Act. By an order dated the 27th April, 1939, the Commis- 
sioner of Income-tax (Central) directed the Income-tax Officer, Section 
I (Central), who was subordinate to him to perform the functions of an 
Income-tax Officer in respect of the assessees as Agents, by name. 
Thereafter, the Income-tax Officer, Section I (Central), continued the 
pending proceedings under Section 34 which had been started by the 
Income-tax Officer, Special Circle, on the 19th March, 1937. As the 
Betui-n of income called for by the aforesaid notice dated the 19th 
March, 1937, issued by the Income-tax Officer, Special Circle, had not 
been furnished, a reminder asking for the early submission of the 
Beturn was sent to the assessees by the Income-tax Officer, Section I 
(Central), on 26th July, 1939. In spite of the said reminder, no Beturn 
was furnished by them. In this connection, it may be stated that in 
connection with the separate case relating to their own personal assess- 
ment the assessees had raised in June 1939 the question of jurisdiction 
of the Central Income-tax Officer to make assessments and that a simi- 
lar question was raised by another assesses named Dayaldas Kushiram 
and that the question was decided by the High Court of Bombay on the 
15th December 1939. 

5. On the 8th August, 1939, the Income-tax Officer, Section I 
(Central), issued a notice under Section 22 (4), calling upon the asBessees 
to produce before him on the 14th August, 1939, the Cash Book, Ledger, 
Journal, Soda Book and Soda Ehata of Messrs. Oovindram Seksaria 
for the year 1990-91 (Maru) showing the Khata and transactions of the 
non-resident during the said year. On the 12th August, 1939, the 
assessees asked for an adjournment, and the case was accordingly 
adjourned to the 19th August, 1939. On the 18th August, 1939, the 
assessees wrote and asked to be supplied with three blank forms of 
Beturns of income to enable them to submit the same duly filled in, 
and also with true copies of such of the Beturns of income for 1935-56, 
1936-37 and 1937-38 as may have been filled in and filed by them pre- 
viously in the Income-tax Office. They xmdertook to pay the copying 
charges for the latter. The blank forms of Beturns of income asked for 
by the assessees were supplied to them on the 24th August, 1939. On 
the same day a chalan was sent to them for the copying charges 
in respect of their application for copies of their earlier Beturns of 
income. 

6. As after this date there was no response of any kind whatsoever 
from the assessees either to the notice issued under Sections 22 (2) and 
34 or to the notice issued under Section 22 (4) of the Act, Mr. Gondalia, 
the Income-tax Officer, Section I (Central), passed an order on the 3rd 
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Jainiiary, 1940 (copy whereof is annexed hereto as Exhibit ‘ G ’) under 
Section 28 (4), asseesing them on a total income of Bs. 2,21,712 in 
respect of which a total amount of Bs. 57,109 was demanded as 
the net tax due from them after giving allowance for the tax already 
paid. 

The original assessment order dated 25th March, 1936 (Exhibit ‘B’) 
was on a total income of Bs. 21,711. The supplementary assessment 
order dated 3rd January, 1940 (Exhibit ‘ G ’) was on a total income of 
Bs. 2,21,712. The difference between the two figures was due to the 
fact that an item of Bs. 2,00,000 which appeared in the account of 
Mahavirprasad in the books of Messrs. G-ovindram Seksariawas treated 
in the supplementary assessment as the profit of Mahavirprasad Yish- 
wanath. The fresh assessment was based on the notes of examination 
which were recorded in the case of the personal assessment of the firm 
of Messrs. Govindram Seksaria. An extract of the said notes of exa- 
mination and of the marginal notes recorded thereon by the Income- 
tax Officer concerned is annexed hereto as Exhibit ‘ D ’. 

7. The assessees applied to the Income-tax Officer, Section I (Gen- 
tral), to re-open the assessment under Section 27 of the Act and the 
latter, after hearing them, passed an order declining to do so. A copy 
of the said order is hereto annexed and marked ‘ E ’. -The assessees 
then filed two appeals to the Appellate Assistant Gommissioner, A- 
Bange, Bombay ; first against the Income-tax Officer’s orders under 
Section 27 refusing to re-open the assessment and secondly, against the 
quantum of the assessment. Gopies of the said two appeals are hereto 
annexed and marked ‘ E ’ and ’ G ’ respectively. 

8. Appellate Assistant Gommissioner, A-Bange, passed two orders, 
both dated the 9th May, 1940, dismissing both the said appeals, by two 
separate orders. Gopies of the said orders are azmexed hereto as 
Exhibits ‘ H ’ and ‘ I ’ respectively. 

9. The assessees have now applied to me for making a reference 
to the Honourable High Gourt, under Section 66 (2) of the Act, in res- 
pect of certain questions of law alleged to arise from the said order of 
the Appellate Assistant Gommissioner. Hereto annexed and marked 
‘ J ’ is a copy of the application under Section 66 (2) submitted by the 
assessees. 

10. Gorrespondence has taken place between me and the Solicitors 
of the assessees in regard to the facts to be stated in the Letter of 
Beference and the questions of law which arise for decision. The said 
correspondence is annexed hereto and marked collectively * £ 

11. The only questions of law which, in my opinion, arise for 
decision by your Lordships out of the said two orders are as follows : — 
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Questions of Law for Deoision. 

1. Whether the notice issued under Sections 34 and 22 (2) on the 
19th March, 1937, ceased to be valid and efTective in law by reason of 
the abolition of the Special Circle and the transfer of the assessees' case 
to the Income-tax Officer, Section I (Central). 

2. Whether the notice under Section 22 (4) dated 8th August, 1939, 
not having been issued by the Income-tax Officer of the area in which 
the assessees’ place of business was situate, the said notice and the pro- 
ceedings based on it are valid in law. 

3. Whether Mr. G. H. Q-ondalia who made the assessment order 
dated the 3rd January, 1940, was a duly appointed Income-tax Officer 
entitled in law to make the said order. 

4. Whether, in the absence of a fresh notice under Section 43 in 
respect of the assessment year 1935-36, the assessment levied on the 
assessees as Agents for Mahavirprasad Yishwanath is valid in law. 

5. Whether there was evidence before the Income-tax Officer on 
which he could have come to the conclusion that the assessees had failed 
to show that they had been prevented by sufficient cause from comply- 
ing with the terms of the said notices xmder Section 22 (2) and 
Section 22 (4). 

6. Whether the assessees were entitled to file an appeal to the 
Appellate Assistant Commissioner against the assessment order dated 
3rd January, 1940, under Section 23 (4) of the Act. 

7. Whether, in the event of question 6 being answered in the 
negative, any questions of law alleged to arise out of the order of the 
Appellate Assistant Commissioner dated 9th May, 1940, in regard to the 
said assessment order under Section 23 (4), can be decided by this 
Hon’ble Court. 

8. Whether, in making the assessment under Section 23 (4), the 
Income-tax Officer exercised his judgment and acted honestly and with- 
out caprice. 

12. Opioion of the Commissioner. — ^As required by the provisions of 
Section 66 (2) of the Act, I submit my opinion on each of the above 
questions, for your Lordships’ consideration : — 

Question (1 ). — The assessees’ case regarding the notice issued by 
the Income-tax Officer, Special Circle, on 19th March 1937 under Sec- 
tions 22 (2) and 34 is that it became invalid on the abolition of the 
Special Circle, or, at any rate, from the date of assignment of the 
assessees’ case to the Income-tax Officer, Section I (Central), on 27th 
April 1939. It is submitted that this contention is not sound, as there is 
nothing in the Act which makes the renewal of a notice obligatory 
every time a case is transferred from the jurisdiction of one Income-tax 
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Officer to another. The transfer of a case wonld clearly include also 
a transfer of pending proceedings. This point was considered by your 
Lordships in Dayaldas Kushiram v. Commissioner of Income-tax 
{Centraiy-, and it was held that the notice issued under Section 34 by 
the Income-tax Officer, Special Provincial Circle, in respect of a case 
subsequently transferred to the Central Branch, continued to be valid. I 
submit, therefore, that this question should be answered in the negative. 

Qitestion {2 ). — As regards the notice under Section 22 (4) issued on 
8th August, 1939, by the Income-tax Officer, Section I (Central), the 
assessees contend that all proceedings taken by that Income-tax ‘Officer 
were invalid on the principles laid down by this Honourable Court in 
Dayaldas Kthshiram v. Commissioner of Income-tax [Central)} In the 
said case it was decided that an assessee who was under the jurisdiction 
of the Income-tax Officer of a particular area under Section 64 of the 
Act, had a right to be assessed by the Income-tax Officer of that area 
and could not be assessed by an Income-tax Officer who was appointed 
to an area larger than, though comprising, the above-mentioned smaller 
are. These contentions of the assessees, however, ignore later legis- 
lation comprised in Ordinance IX of 1939 dated the 30th December, 
1939, and Sections 6 and 9 of the Act XII of 1940. It is submitted that 
the effect of the said legislation clearly is to validate the said notice and 
the said proceedings from their inception. 

In the circumstances, therefore, I submit that the answer to this 
question should be in the affirmative. 

Question (3). — The contention of the assessees is that Mr. Gondalia 
who passed the assessment order dated the 3rd January, 1940, was at 
that time only an Assistant Income-tax Officer, and being not one of 
the authorities specified in Section 5 (1) of the Act, was not competent 
to discharge the functions of an Income-tax Officer under the Act. The 
material facts in this connection are that Mr. Gondalia was, up to the 
26th September, 1939, an Assistant Income-tax Officer, Bombay City, 
under the Commissioner of Income-tax, Bombay Presidency, Sind and 
Baluchistan. By order No. 376, dated the 27th September, 1939, he 
was appointed an Income-tax Officer by the Commissioner of Income- 
tax (Central). This order runs as follows : — 

Mr. G. H. Gondalia, B. Com., G.D.A., A.S.A.A., Assistant In- 
come-tax Officer, Bombay City, is hereby appointed, with effect from 
27th September, 1939, forenoon to perform the functions of an Income- 
tax Officer and is posted to hold charge of Section I (Central) vice 
Mr. H. B. Parekh, B.A., granted leave. He will take over charge from 
Mr. S. B. Athalye, M.A., LL J3,” 

(1) (1940) 8 I.T.R. 139, 
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In another order dated 25th September 1989, the Commissioner of 
Inoome-tas (Central) had granted leave to Mr. H. B. Parekh, the then 
Income-tax Officer of Section I (Central), and had farther directed that 
(a) “ On the expiry of the leave Mr. Parekh’s services will be placed at 
the disposal of the Commissioner of Income-tax, Bombay Presidency, 
Sind and Baluchistan ” and (5) “ until further orders, Mr. S. B. Athalye, 
Income-tax Officer, Section IT (Central), will hold charge of Section I 
(Central) in addition to his own duties.” This explains why 
Mr. Gondalia was directed in the above mentioned order No. 376 to 
take over charge from Mr. Athalye, though, in the same order, he was 
appointed Income-tax Officer vice Mr. Parekh. Order No. 376 no 
doubt describes Mr. Oondalia as an Assistant Income-tax Officer, but 
this reference is to the designation of the office which he held, in the 
office of the Commissioner of Income-tax, Bombay Presidency, Sind 
and Baluchistan up to the date of his appointment as Income-tax 
Officer, Section I (Central). The order, after describing him as an 
Assistant Income-tax Officer, goes on to appoint him to perform the 
functions of an Income-tax Officer. It is submitted that this con 
only mean that, being an Assistant Income-tax Officer up to the date 
of his appointment in the Central Branch, Mr. Gondalia is, from and 
after that date, appointed to be an Income-tax Officer in Section I 
(Central). The use of the word “ appointed ” in the order clearly indi- 
cates that what is being effected by the order is a fresh appointment, 
and not merely the conferring of additional powers on a person al- 
ready appointed. The assessees further contend that the Commissioner of 
Income-tax (Central) was not competent to appoint Income-tax Officers 
under the provisions of the Income-tax Act, and that the alleged ap- 
pointment by him of Mr. Gondalia as an Income-tax Officer does not 
constitute him a duly appointed Income-tax Officer. In regard to the 
question of the competency of the Commissioner of Income-tax (Cen- 
tral) to appoint Income-tax Officers, it is submitted that Section 6 (3) of 
the Act confers the power to appoint Income-tax Officers on the Cen- 
tral Government. By reason of Section 4-A of the General Clauses 
Act (X of 1897) the reference to the Central Government in Sec- 
tion 5 (2) of the Act w ould include a reference to such person as the 
Central Government may direct. By Notification No. F. 99/36 dated 
the 14th April, 1937, a copy whereof is annexed as Exhibit “ L ”, the 
Qovemor-General-in-Council has directed that any officer subordinate 
to him who was authorised by any existing Indian law in force im- 
mediately before the Ist April, 1937, to make appointments in civil posts 
under the Crown, is authorised to make the said appointments in the 
like manner as before the said date. Section 7 of the Govemmept of 
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India Act provides that the executive authority of the Federation is to 
be exeroised by the Governor-General. The directions contained in 
the Notification dated the 14tb April 1937, would therefore be a direc- 
tion given by the Central Government. Immediately before the Ist 
April, 1937, the Commissioner of Income-tax was empowered by 
Section 5 (4) of the Indian Income-tax Act, as it stood on that date, to 
appoint Income-tax Officers. It is submitted, therefore, that by reason 
of the above-mentioned section of the General Clauses Act read with 
the above-mentioned Notification of the Governor-General of the 14th 
April, 1937, the Commissioner of - Income-tax retained the power of 
appointing Income-tax Officers after the 1st April 1937. There can, 
therefore, be no doubt that the Commissioner of Income-tax (Central) 
was competent to appoint Mr. Gondalia as an Income-tax Officer under 
the Act. 

For the reksons stated above, I submit that your Lordships be 
pleased to answer question (8) in the affirmative. 

Question (4). — ^Under Section 48 of the Act as it stood before its 
amendment in 1939, which applies in the present case, any person 
employed by or on behalf of a person residing out of British India, 
or having any business connection with such person, or through 
whom such person is in receipt of any income, profits or gains, 
upon whom the Income-tax Officer has caused a notice to be served of 
his intention of treating him as the agent of the non-resident person, 
shall, for all the purposes of this Act, be deemed to be such agent. It 
is further provided by the section that no person shall be deemed to be 
the agent of a non-resident person unless he has had an opportunity of 
being heard by the Income-tax Officer as to his liability. It is submit- 
ted that the section does not require the steps mentioned therein to 
be taken in respect of the assessment of each year. If a person has 
been served with a notice under that section and has, after giving him 
an opportunity of being heard, been deemed to be an agent of a non- 
resident person and has thereafter acquiesced from year to year in be- 
ing treated as an agent and has been assessed as such agent it would, it 
is submitted, be unnecessary to serve him with a notice under that sec- 
tion for every subsequent year. In this connection I beg to rely on 
the case of Commissioner of Income-tax, Pimjah v. Natoalkishore 
EharaitilaV- decided by the Privy Council and the decision of the 
Lahore High Court in Natoalkishore Khcuraiiilal v. Commissioner of 
Income-taxf If once a notice under Section 48 has been issued to a 
party and he has been declared to be an agent of a non-resident party, 
no separate notice under Section 48 need be issued to the resident 
(1) (1938) 6 I.T.R. 61 (2) (1934) 4 1.T.C. 451 ; 2 LTJa. 330. 

1-13 
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principal for each successive year of assessment ; it will suffice if the 
Income-tax Officer, by serving him with a notice under Section 22 (2) 
or 22 (4), gives bim the necessary opportunity to represent his objec- 
tion, if he has any, to his being treated as an agent. In the present 
case, it is clear that the assessees were treated as Mahavirprasad Vish- 
wanath’s agents since 1932, and that they had since then acquiesced in 
that position from year to year. In fact, even in respect of the main 
assessment for 1936-36 they accepted the assessment order and paid 
the tax in their capacity as agents. Also, even after they had been 
served with notices under Sections 34 and 22 (2) in respect of the sup- 
plementary assessment for 1936-36 now in-question, they wrote a letter 
on 18th August 1939, to the Income-tax'Officer, Section I (Central), 
describing themselves as Agents to Mahavirprasad Vishwanath, and 
asking for blank forms of Returns of income to be submitted to 
the Income-tax Officer in pursuance of the above-mentioned notices. 
It is therefore abundantly clear that the assessees had always accepted, 
and did accept, in respect of the 1935-36 supplementary assessment, 
the position of Agents to Mahavirprasad Vishwanath. It is also clear 
that they had ample opportunity of being heard by the Income-tax 
Officer, Section I (Central), as to their liability to be treated as Agents. 
I submit, therefore, that your Lordships should answer the question (4) 
in the affirmative. 

Question (6). — The question whether the assessees were prevented 
by sufficient cause from complying with the terms of the notices issued 
to them is entirely a question of fact. The only question of law that 
can be said to arise from the order of the Appellate Assistant Commis- 
sioner refusing to set aside the Income-tax Officer’s order under Sec- 
tion 27 is whether there is any evidence upon which the Appellate 
Assistant Commissioner could find that there was not sufficient cause 
to prevent the assessees from submitting the Return or producing the 
accounts in response to the notices issued. It has been held by the 
Rangoon High Court in Abdul Bouri Ohoudhury v. Commissioner of 
Ineoms-taoB, Bwrmc^, that if there was such evidence before the Appel- 
late Assistant Commissioner, his order cannot be interfered with. Under 
Section 22 (4) of the Act, the fact of failure to comply with a notice 
under Section 22 (2) or 22 (4) makes it compulsory on the Income-tax 
Officer to make an assessment to the best of his judgment. It has been 
held by the Privy Council in Commissioner of Income-tax, C. P. and 
U. P. V. Laxmmarain Badridas^ that, under Section 27, Tinlflaw the 
Income-tax Officer is satisfied that the assessee had not a reasonable 
opportunity to comply, or was prevented by sufficient cause from 

(1) (1931) I.L.R. 9 Rang. 281. . (2) (1937) 5 I.T.R, 176. 
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complying with the notices issned to him, the assessment mast stand. 
Whether there was actually sufficient cause for failure to comply with 
the notices in question is itself, however, a question of fact (vide Com- 
missioner of Income-tax, C. P. and TJ. P. v. Lazminovraim Badridas ^) ; 
the only question of law that arises is whether there was any evidence 
on which the Income-tas Officer could possibly come to the conclusion 
that there was no sufficient cause. The Income-tax Officer is the sole 
person to judge the question ; and his conclusion on the question of 
the adequacy of the reason for non-compliance cannot be questioned as 
a point of law (vide Commissioner of Income-tax, C. P. and TJ. P. v. 
Laxmmaram Badridas^), 

The assessees have not explained, at any stage of the proceedings 
before the Appellate Assistant Commissioner, or before my predecessor, 
in the course of the hearing of their application under Section 66 (2), 
why they did not submit the Betum of income called for in the notice 
issued by the Income-tax Officer, Special Circle, on the 19th March 
1937. They admit that they applied for copies of the Beturn forms on 
the 18th August 1939 but they do not say why, on these forms being 
supplied to them on the 24th August, 1939, they failed to submit their 
Beturn of income. In any case, no explanation whatsoever was given 
to the Income-tax Officer to account for their failure to submit their 
Beturn of income, and the Income-tax Officer cannot therefore be said 
to have acted capriciously or dishonestly in coming to the conclusion 
that no sufficient cause existed for this failure, for the obvious reason 
this if there had been such cause, it wotild have been the easiest 
thing for the assessees to explain that to him. 

As regards the production of the account books in response to the 
notice under Section 22 (4), the assessees have tried to explain their 
failure in this respect, primarily on the ground that the practice in the 
Income-tax Department has been for the Income-tax Officers to be 
content with the books of account produced by the principal in his 
own assessment case, even in matters relating to the assessment of 
such principal as the agent of non-resident parties. Without admit- 
ting for a moment that this alleged practice, even if it existed, is a 
sufficient excuse for an assessee to ignore the notices served on him 
by an Income-tax Officer, it might, perhaps, be useful to correct a 
fundamental error underlying the assessees’ explanation. The borrect 
position is that in assessments under Section 43 the books of account 
are required to be called for separately only in such cases as where 
these accounts are desired to be examined again, namely, after their 
examination in connection with the assessment of the principal; 

(1) (1937) 3 LT.R. 170. 
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but, in a case like the present one, where the assessment proceedings 
were reopened under Section 84, and where, obviously, the accuracy of 
the original Beturn of income submitted by the party was open to 
question, it was clearly necessary for the Income-tax Officer to examine 
the relevant books of account again. In such cases the books are speci- 
fically called for by a separate notice and, unless the assessee has some 
interest in concealing the true facts at this stage, the books are usually 
produced. There is no foundation at all, therefore, for the contention 
of the assessee that the alleged past practice in the Income-tax Depart- 
ment in Bombay justified their non-compliance with the Income-tax 
Officer’s notice in the present case. The notice should have been 
complied with, without question, even if the assessees thought that the 
Income-tax Officer could have got all the information which he wanted 
from the records already available to him. The Act allows no dis- 
cretion to the assessees in this matter and the Income-tax Officer’s 
orders have to be complied with, irrespective of what the assessees 
think about the necessity for them or otherwise. The assessees not 
only defaulted in the matter of producing their account books, but also 
failed to give any reasonable explanation to the Income-tax Officer for 
their default. In the circumstances, it cannot be said that the Income- 
tax Officer acted capriciously or dishonestly in coming to the conclu- 
sion that the assessees did not have sufficient cause for their failure to 
produce their accounts. 

It must also be emphasised that even the mistaken assumption 
of the assessees which has been discussed in the foregoing para- 
graph would apply to only just one out of the many books and 
documents they were asked to produce by the notice under Sec- 
tion 22 (4) dated the 9th August 1939, vig., the Ledger. The notice 
covered certain other books and documents as Cash Book, Journal, 
Soda Book and Soda Khata, which were also required to be examined 
in detail. The assessees did not furnish any explanation to the In- 
come-tax Officer for not producing these, and have not furnished any 
up till now. 

Even if the assessees contend that a portion of the books required 
by the Income-tax Officer was produced during their old assessment, 
and that such production constitutes partial compliance with the Sec- 
tion 22 (4) notice, I submit that the language of Section 23 (4) makes 
it quite clear that if the assessee fails to comply with tUl the terms of 
the notice issued under that section, the Income-tax Officer should 
mak a best judgment assessment. A partial default (even if it is as- 
sumed, for the sake of argument, that it is partial in this case) involves 
the same consequences under Section 28 (4) as a total default. I rely 
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in this connection on the case reported in Mohan Lai Hardeo Das v. 
Commissioner of Income-tax 

In all circnmstances, therefore, it is my humble opinion that the 
only decision that yonr Lordships can arrive at is that the Income-tax 
Officer had material before him on which he could come to the conclu- 
sion that the assessees had failed to show that they had been prevented 
by sufficient cause from complying with the terms of the said notices 
and that question No. (5) should be answered in the affirmative. 

Question (d). — Under Section 30 as it stood before the amendment 
of it in 1939, no appeal lay to the Assistant Commissioner in respect of 
an assessment under Section 23 (4). It is submitted that the right of 
appeal is a substantive right and not a matter of procedure and that the 
assessees have not this right in respect of the assessment for the year 
1936-36 in respect of which proceedings had been started in 1937, even 
though the actual order of assessment was made after the amendment 
of the Act. This question should therefore, in my opinion, be answered 
in the negative. 

QmsHon {7). — It is submitted that if no appeal was competent in 
law, the fact that an appeal was entertained by the Assistant Commis- 
sioner and an order passed therein cannot confer any rights on the 
assessees. There is, it is submitted, no valid and competent order of 
the Assistant Commissioner out of which any questions of law could be 
said to arise, and in my opinion this question should also be answered 
in the negative. 

Question {8). — The only question of law that can arise in connec- 
tion with the quantum of an assessment under Section 28 (4) is 
whether or not the Income-tax Officer exercised his judgment in arriv- 
ing at the amount assessed by him. Whether or not the amount for 
which the assessees are assessed is the correct amount on which the 
assessees should have been assessed is a question of fact and not a ques- 
tion of law. If, therefore, it is reasonably clear that the Income- 
tax Officer, in making the assessment under Section 23 (4), did not act 
dishonestly, vindictively or capriciously, it must be assumed that his 
assessment was, in fact, done according to the best of his judgment, in 
an honest and judicial manner, and it will not be open to the assessees 
to agitate the question of the amount of assessment on its merits and 
contend that the assessment should not have been levied, or that the 
amount aiTived at is incorrect. What has therefore to be examined is 
the manner in which the Income-tax Officer treated the evidence that 
was available to him and see whether in arriving at his conclusion, he 
has acted in a dishonest, vindictive or capricious manner. In the 
(1) (1929) 4 LT.C. 90. 
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present case, the Income-tax Officer had called upon the assessees (a) to 
file their Betnrn of income, and {b) to produce certain books of account 
and other documents. Neither the Return nor the books of account, 
documents, etc., asked for were produced by the assessees and no ex- 
planation whatsoever was given by the assessees to the Income-tax 
Officer for their failure to do so. This by itself would have justified 
the Income-tax Officer suspecting the honesty of the assessees. He 
did not, however, permit this suspicion to influence his judgment un- 
duly. He proceeded, on the contrary, in a judicial and impartial 
manner, to examine what evidence he himself could collect from vari- 
ous sources. He had come to know, for example from certain records 
pertaining to the assessment of the firm of Messrs. G-ovindram Seksaria, 
that a sum of Bs. 2 lakhs had been credited in the firm’s books to the 
account of Mahavirprasad Yishwanath. Prima facie, this sum would 
represent income earned by the assessees on behalf of the said Maha- 
virprasad Yishwanath. The Income-tax Officer, however, endeavoured 
to ascertain the details of the transactions which had led to this credit 
and what had happened to the amount so credited. He found that on 
the 8th February, 1934, Mr. Damodar Mahadeo, a munim of the firm of 
Messrs. Govindram Seksaria, had been paid Bs. 2 lakhs from this 
account. The Income-tax Officer wanted to verify whether this was 
corroborated by entries in the Gash Book or in the Ledger of the asses- 
sees. But neither the Gash Book, nor the Ledger, nor the Sauda 
Bahis, which would have thrown some light on the alleged payment of 
Bs. 2 lakhs to Mahavirprasad Yishwanath, were produced by the 
assessees, though they were called upon to produce them. The Soda 
Book was of great importance for it would show the transactions en- 
tered into by the assessees on behalf of Mahavirprasad Yishwanath and 
thus enable the Income-tax Officer to trace the source of the credit of 
Bs. 2 lakhs. The failure to produce these books helped to confirm the 
suspicions of the Income-tax Officer that the party was intentionally 
withholding these important account books and documents with a 
view to conceal something from him. On top of this, another very 
suspicious circumstance was that the firm’s employee, Mr. Damodar, 
to whom the amount was alleged to have been handed over, was unable 
to offer any explanation regarding this large sum of Bs. 2 lakhs. Alto- 
gether, there was overwhelming circumstantial evidence before the 
Income-tax Officer to justify the conclusion that he did arrive at, viz., 
that the amount of Bs. 2 lakhs known to have been credited to Maha- 
virprasad Yishwanath’s accounts in the books of the firm of Messrs. 
Gbvindram Seksaria did represent profits which had escaped assess- 
ment. H« acted, throughout, in a perfectly judicial manner and 
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exercised his judgment on snoh material as was made ayailable to 
him. 

The assessees, in their application, have tried to show that the 
amount in question was not actually profit earned by them on behalf of 
the non<resident principal, and they have now produced copies of entries 
in various books of accounts maintained by them to support their 
contention. They have also now come forward with their explanation 
of the various entries, with a view to prove that the Income-tax Ofdcer 
erred in treating the amount as income. All this, however, is irrele- 
vant to the point referred to your Lordships for decision. I submit 
that, in the circumstances, the answer to question (8) should be in the 
affirmative. 

18. It is requested that a copy of your Lordships’ order may kindly 
be forwarded to me for necessary action under Section 66 (6) of the Act.” 

M. C. Setdlvad with O. N. Joski, for the Commissioner. 

Coltman with Sir J. B. Ecmga, for the assessees. 

JUDGMENT. 

Beaumont, C. J. — In this case the Commissioner has raised 8 
questions, all of which he considers should be answered in his favour. 

The facts necessary to be stated by way of introduction are few. 
The assessment year is the year 1985-86, and the assessees were asses- 
sed as the statutory agents, under Section 48 of the Income-tax Act, of 
one Mahavirprasad Yishwanath. For the assessment year 1982-88 a 
notice had been given under Section 43, and the assessees had been held 
to be the statutory agents. No fresh notice was given in subsequent 
years, but the assessees were assessed as such agents, and in respect of 
the relevant year 1985-86, they wefe assessed as statutory agents on the 
25th of March 1986, and the tax was paid. On the 19th of March 1937 
notice was issued on the assessees under Section 22 (2) and Section 84, 
alleging that some income for which they were liable as such agents 
had escaped assessment. The assessment order on that supplementary 
assessment was made on the 3rd of January 1940 under Section 23 (4), 
that is to say it was a best judgment assessment. 

The first question raised is : 

” Whether the notice issued under Sections 34 and 22 (2) on the 
19th March 1937 ceased to be valid and effective in law by reason of the 
abolition of the Special Circle and the transfer of the assessees’ case to 
the Income-tax Officer, Section I (Central).” 

It is admitted that, having regard to previous decisions* of this 
Court, that question must, so far as this Court is concerned, be answer- 
ed in the negative. 

*See Dayaldas Khnsbiram v. Commr, of Income-tax, Central (Bom.) (1943) 11 1.T.R. 67« 
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The second question is : 

“ Whether the notice under Section 22 (4) dated 8th August 1939 
not having been issued by the Income-tax Officer of the area in which 
the assessees’ place of business was situate, the said notice and the pro- 
ceedings based on it are valid in law.” 

There, again, it is admitted that, having regard to previous deci- 
sions* of this Court, we are bound to hold that the notice, though ori- 
ginally invalid, was validated by the Governor-General’s Ordinance of 
December 1989. I need not, therefore, deal more at length with these 
questions. 

The third question is : 

“ Whether Mr. G. H. Gondalia who made the assessment order 
dated the 3rd January, 1940, was a duly appointed Income-tax Officer 
entitled in law to make the said order.” 

Mr. Gondalia was an Assistant Income-tax Officer on the relevant 
dates. The Income-tax Act in Section 6 deals with the appointment 
of Income-tax Officers, but does not mention Assistant Income-tax 
Officers. They are, we are told, in a lower grade, drawing, naturally, a 
lower salary, in the Income-tax Office. By an order dated the 27th of 
September 1939 the Commissioner of Income-tax (Central), that is to 
say the Commissioner appointed under the amended Income-tax Act 
without reference to area, passed an order in the following terms : 

“ Mr. G. H. Gondalia, Assistant Income-tax Officer, Bombay City, is 
hereby appointed, with effect from 27th September, 1989, forenoon to 
perform the functions of an Income-tax Officer and is posted to hold 
charge of Section I (Central), vice Mr. H. B. Parekh granted leave. He 
will take over charge from Mr. S. B^ Athalye.” The notification relating 
to the appointment appeared in the Gazette of India of the SOth Septem- 
ber 1939. After a notification that Mr. Parekh, Income-tax Officer, 
Section I (Central) had been granted leave from the 25th of September 
1939, the next notification was in these terms ; “Mr. G. H. Gondalia, 
Assistant Income-tax Officer, Bombay City, has been appointed 
to Section I (Central) «tee Mr. H. B. Parekh, with effect from the 27th 
of September 1939.” 

It is said that the effect of the order of the Commissioner, Central, 
and the notification in the Gazette, is to appoint Mr. Gondalia an In- 
come-tax Officer to hold charge in the place of Mr. Parekh. But it is 
noticeable that neither in the order nor in the notification is 
Mr. Gondalia appointed an Income-tax Officer ; he is appointed to do 
the work of sm Income-tax Officer, but he is described as an Assistant 
Income-tax Officer ; and I have no doubt' that the order wm framed in 
that way, because the authorities wanted to avoid paying Mr. Gondalia 
*Sw Dayaldas KhmhIrMn «. Comnu:. of Income-tu, Ceatral (Bom.) (1943) 11 l.T,R, 67. 



1948] 


GoviNDBAM SEKSABIA, In re 


121 


salary as an Income-tax Officer. In fact we are told that he continued 
to draw the pay of an Assistant Income-tax Officer. It is noticeable 
that he signed the assessment order of the 3rd January 1940, and the 
order under Section 27 to which I will refer presently, of the 2nd 
February 1940, as Assistant Income-tax Officer. Morely appointing a 
man to perform the duties of an office does not amount to a substantive 
appointment to that office. I apprehend that appointing a District 
Judge to officiate as a High Court Judge, and to hold office in the 
place of a High Court Judge proceeding on leave would not by itself 
constitute the District Judge a High Court Judge, particularly 
if he continues to draw only the salary of a District Judge. He must 
be appointed a High Court Judge. Although I have no doubt that an 
Income-tax Officer can be appointed to act in a temporary vacancy, in 
my opinion, it is not permissible to appoint somebody, who is not an 
Income-tax Officer so to act. If the contention of the Commissioner is 
right, he would be justified in appointing a junior clerk in his office or 
even the office peon bn Bs. 25 per month to perform the functions of 
an Income-tax Officer. Income-tax Officers have to perform very res- 
ponsible duties, and I think that an assessee is entitled to say that he 
can only be assessed by somebody who is on the relevant date in the 
grade of income-tax Officer, and that he cannot be assessed by some- 
body who is not in that grade, but is merely appointed to perform the 
function of an officer in that grade. Therefore, in my opinion, 
Mr. Gondalia was not properly appointed. 

Mr. Gondalia’s appointment was also attacked on the ground that 
the person appointing him, namely, the Commissioner of Income-tax, 
(Central), had no power to appoint an Income-tax Officer. It is not 
necessary to decide that point, as we think that Mr. Gondalia was not 
in fact appointed. I will only notice that the argument, as I under- 
stand it, is that under the Government of India Act the appointment 
of Income-tax Officers is vested in the Central Government, that al- 
though it may be that before the introduction of the Government of 
India Act, 1936, that power had been delegated to Commissioners, who 
were all Commissioners appointed with reference to area, and although 
notification of the Government of India dated the 14th of April 1937, 
Exhibit L, may have introduced the same provisions after the passing of 
the Government of India Act, still the Commissioner (Central), appoint- 
ed without reference to area, was an officer who first came into exist- 
ence under the Amendment to the Income-tax Act on the 1st of April 
1989, and, therefore, it is said that the power to appoint Income-tax 
Officers was never delegated to him. On the other hand, the Commis- 
sioner contends that the delegation was to Commissioners of Income* 
1—16 
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tax, and as the Oommiesioner (Central) was snch a Commissioner, he 
was empowered to appoint Income-tax Officers. As I have said, it is not 
necessary to say which of those contentions is right, because the point 
does not arise. 

The fourth question is : 

“ Whether, in the absence of a fresh notice under Section 43 in 
respect of the assessment year 1935-36, the assessment levied on the 
assessees as agents for Mahavirprasad Vishwanath is valid in law.” 

I t-hinTr that Mr. Setalvad’s argument on behalf of the Commission- 
er that the larger question, whether notice once given under Section 43 
will enure for subsequent years, does not really arise because of the 
action of the assessees in this particular case. I will only say that I 
see obvious difficulties in holding that an appointment of an agent for 
one year will hold good for subsequent years. In order to justify the 
appointment of an agent under Section 43 the Commissioner has to be 
satisfied on certain questions of fact, and the assessee has a right to 
dispute his liability to be deemed the agent. It is obvious, that al- 
though an agent may fail in a particular year to resist the claim that 
he is an agent, circumstances may alter, and in the next year he might 
be able to resist the claim. However, in this particular case the agents 
did not dispute their liability to be assessed in respect of the year 
1936-36. They were actually assessed, and they paid the tax and it 
seems to me that that amounts to an admission on their part that in 
respect of the year 1935-36 they were the agents of the principal for 
the purposes of Section 43. The re-assessment under Section 34 is a 
part of the assessment for the year 1935-36, and although the actual re- 
aesessment was not made until the beginning of 1940, the facts neces- 
sary to constitute them agents for the re-assessment were the same, and 
have to be determined for the same date as in the case of the original 
assessment. I thinh that in the face of their conduct it is not open to 
the assessees to assert that for the year 1935-36 they were not the 
agents of the principal. I have no doubt that the answer to question (4) 
must be in the affirmative. 

* Then question (6) is : 

“ Whether there was evidence before the Income-tax Officer on 
which he could have come to the conclusion that the assessees had 
failed to show that they had been prevented by sufficient cause from 
complying with the terms of the said notices under Section 22 (2) and 
Section 22 (4).” 

Inasmuch as we have held that Mr. Gondalia was not appointed an 
Income-tax Officer, it may be said that none of the other questions 
properly arise. But as the case may go further, it is desirable to answer 
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tkem. For the porposes of the other qnestione, I will assume that 
Mr. Gondalia was properly appointed an Income-tax Officer. 

The fifth question really arises in respect of an order made under 
Section 27. After the re-assessment was made under Section 23 (4), 
that is as a best judgment assessment, the assessees applied under Sec- 
tion 27 to have the assessment cancelled. In order to establish their 
right to such an order they have to satisfy the Income-tax Officer that 
the assessees were prevented by sufficient cause from making the re- 
turn required by Section 22 (2), or that they did not receive the notice 
issued under Section 22 (4) or Section 28 (2) or that they had not a 
reasonable opportunity to comply, or were prevented by sufficient 
cause from complying, with the terms of the last mentioned notices. 
The substantial question is whether the assessees were prevented by 
reasonable cause from complying with the notice for production of 
their books. Now, the relevant dates are these. On the 27th of April 
1939 the Commissioner (Central) assigned the ass^ssee’s case to an In- 
come-tax Officer, Central, and on the 15th of June the assessees wrote 
to that Income-tax Officer challenging hie jurisdiction. The objection 
to jurisdiction was that under Section 64 (1) the assessees were entitled 
to be assessed by a local Income-tax Officer, and that their case could 
not be assigned to an Income-tax Officer appointed without reference ' 
to area. On the 8th of August the Income-tax Officer served a notice 
under Section 22 (4) on the assessees requiring them to produce certain 
books. I think that notice was served on the assessees in their personal 
capacity and in relation to their personal assessment, but the books 
could, of course, have been used in relation to their assessment as 
agents. On the 15th of December 1939 this Court held* in the case of 
another assessee in exactly the same position as the present aseesBees, 
that the contention as to jurisdiction was well founded, and that the 
assessee in question was not liable to be assessed by an Income-tax 
Officer, Central. The result was that on that date it was established 
that the Income-tax Officer, Central, had no business to serve the order 
which he had served requiring the assessees to produce their books. On 
the 30th of December the Governor-General promulgated an Ordinance, 
tire effect of which in substance was to overrule the decision of this 
Court, and the Ordinance was made retrospective. So that, on the 30th 
of December, for the first time, the order of the 8th of August requiring 
production of books became valid. Now, it seems to me obvious that 
the assessees ought to have been given reasonable time in which to 
produce their books. Up to the 30th.of December they were entitled to 
refuse to produce their books to an officer who had no right to assess^' 
* Dayaldaa Kushiram v. Commissioner of Income-tax (Central), (1940) 8 I.T.R. 139« 
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them. After the 30th of December they had no right to adopt that 
attitude. But they ought to have been given reasonable time to pro* 
duoe the books. The Income-tax office was closed from the 30th of 
December till the 2nd of January, and we are told that the Governor- 
General’s Ordinance was not published in Bombay till the 6th of Janu- 
ary. But on the 3rd of January 1940 the Income-tax Officer made his 
order under Section 23 (4). It seems to me that the assessees are en- 
titled to say: ” We have not had reasonable time to produce our books ; 
in fact we had no time at all since the order requiring us to produce the 
books became a legal order.” I think, therefore, that question (5) must 
be answered in the negative. 

The answer to question (8) very largely depends on the same con- 
sideration. That is : 

” Whether, in making the assessment under Section 23 (4), the 
Income-tax Officer exei-cised his judgment and acted honestly and with- 
out caprice.” 

I think we are bound to say that he did not exercise his judgment 
honestly and without caprice in making the best judgment assessment 
without giving any time to the assessees to produce their books after 
the order for producing them was validated. I would, therefore, answer 
question (8) also in the negative. 

Then there is question (6), which is : 

" Whether the assessees were entitled to file an appeal to the A]jpel- 
late Assistant Commissioner against the assessment order dated 3rd 
January, 1940, under Section 23 (4) of the Act.” 

The position is that assessments under Section 23 (4) of the In- 
come-tax Act, 1922, were not appealable, until the Act was amended on 
the let of April 1939, when, for the first time, such orders became 
appealable. Seeing that the order in this case was made on the 3rd of 
January 1940, 1 confess that it seems to me rather difficult to see why 
the order is not appealable. But the Commissioner contends that the 
right of appeal conferred by the Amendment Act does not extend to any 
assessment which was pending at that date, and for that he relies on 
two decision of the Privy Cpuncil and one decision of the High Court 
of Bangoon. 

In Oohmial SugarBejming Oompmy v. Irving^ the Privy Council 
were dealing with a statute which had put an end to appeals to the 
Privy Council, and they held that a right of appeal is a substantive right, 
and not a mere matter of procedure, and that in the absence of clear 
language the statute should bo construed as not applying to appeals in 
suits pending when the statute was passed. The Privy Council held 
that a man filing a suit is entitled to say : ” I have a right to carry joiy 
(1) [IMS] A.C. 369. 
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grievance to the highest tribunal,” but that is a substantive right, not 
lightly to be taken away, and they held that it was not taken away by 
the statute in that case. 

In Delhi Gloth and General Mills Co. v. Commissioner of Income- 
tax, DelhO^, the Privy Council applied the same principle to a statute 
granting a right of appeal. They held that a statute granting a right of 
appeal also dealt with rights, and not procedure, because it put an end 
to the finality of certain orders, but the Privy Council were then 
dealing with an order actually been made before the right of 
appeal was given, and they held that in the absence of clear words the 
statute should not be construed as giving a right of appeal against a 
subsisting order. 

In Sakeena Bibi and Others v. C. Stephens^, the principle of that 
case was applied to a suit pending when the statute was passed, in 
which no order had been made. Whether that was a legitimate exten- 
sion of the principle established by the Privy Council, I am not alto- 
gether sure. It is one thing to say that a man filing a suit has a vested 
right to take his case to the highest tribunal then permissible ; it is 
going rather further to say that if and when he obtains a decision from 
a Court from which at the moment there is no appeal he will have a 
vested right to treat the order as final, although an appeal is permissible 
when the order is passed. But, however that may be, I am clearly of 
opinion that the principle does not apply to an assessment under 
Section 23 (4) of the Income-tax Act. It is quite impossible, to my 
mind, to say that an Income-tax Officer in every assessment pending 
on 1st April 1989 had a vested right to insist that if he should make an 
assessment under Section 23 (4) it must be final. An Income-tax 
Officer can only make an assessment under Section 23 (4), where there 
is default by the assessee, and until the last moment he is not in a 
position to say whether there will be such default. 

I would, therefore, answer question (6) in the affirmative. 

Question (7) does not arise. 

Eania, J. — The relevant facts and dates are stated in paragraphs 
2 to 9 of the reference, and the material portions have been summaris- 
ed in the judgment of the learned Chief Justice just delivered. I have 
nothing to add to the judgment delivered in respect of questions (1) 
and (2). 

In respect of question (3), the question is whether Mr. Gondalia 
was duly appointed Income-tax Officer, and as such made the order 
in question. The departmental order, which is recited at page 5 of 
the reference, only appoints him to perform the functions of an 
(t; (1937) L.R. 54 I.A. 421. (2) (1926) I.L.R. 4 Rang. 221. 
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Income-tax Officer and posts him to hold charge of Section I (Central) 
vice Mr. H. P. Parekh, granted leave. The first part of that order only 
clothed him with authority to perform the functions of an Income-tax 
Officer, which is certainly different from appointing him an Income- 
tax Officer. The second part, which directs him to hold charge, also 
does not go to the full length reQ[nired to make him an Income-tax 
Officer. To put it at its highest in favour of the Commissioner, Mr. 
Gondalia by this order held office, where he was to perform the 
functions of an Income-tax Officer, and was the Assistant Income-tax 
Officer. It is relevant to refer to the orders made by him in the matter 
of the assessees. Both those orders were made and signed by him as 
*' Assistant Income-tax Officer.” It is, therefore, clear that although 
he may be clothed with authority to perform the functions of an In- 
come-tax Officer, in fact in making the orders he did not act as an 
Income-tax Officer, and the orders in fact made by him, as stated in the 
orders themselves, were as Assistant Ihcome-tax Officer. It is open to 
argument that that description was a mistake, but there is no material 
to show that it was a mistake at all. The notification in the Govern- 
ment Gazette, the terms whereof have been quoted in the judgment of 
the learned Chief Justice, does not carry the case further. That noti- 
fication describes Mr. Gondalia as Assistant Income-tax Officer and 
posts him to Section I (Central), which only means that he will hold 
charge of that section. But those words do not make him an Income- 
tax Officer for that section. The further words “ vice Mr. H, P. Parekh” 
also, in my opinion, do not take the matter further. It only shows 
that Mr. Gondalia by virtue of that notification was as if authorised to 
sit in the chair occupied by ]!i&. Parekh. In law, as the notification 
and orders have been worded, in my opinion, it is not proved that 
Mr. Gondalia was the Income-tax Officer authorized to handle the case 
of the assessees and had passed the orders in question in that capacity. 
I agree, therefore, that the. answer to question (3) should be as stated 
in the judgment of the learned Chief Jus^ce. 

A decision on the first part of question (4) is sufficient to answer 
the question. I agree with the learned Chief Justice in the answer to 
that for the reasons mentioned in his judgment. The larger argument, 
which was advanced, is not necessary to be decided, and therefore, I 
do not propose to express any definite .view on that larger question. 
That contention urged on behalf of the Commissioner is that once a 
notice is served on the party and he is held to be an agent such deci- 
sion is good for all times to come, unless the party himself moves and 
takes steps to get that decision set aside. On a plain reading of Sec- 
tion 48 of the Income-tax Act that view appears to put the burden 
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altogether on the wrong foot. Under Section 43 before a person can 
be held liable as agent and proceedings are taken against him, he is 
entitled to be heard on that question before the Income-tax Officer makes 
his order. The scheme of the Income-tax Act is that the assessment 
for each year is self-contained. Bearing that in mind it appears difficult 
to accept the Commissioner’s contention as advanced in the reasons 
given by him in the reference in respect of question (4). 

As regards questions (5) and (8), I have nothing more to add except 
to emphasize that the proceedings were resisted by the assessee till the 
30th of December 1939, and, according to the law of the land as inter- 
preted by the decision of this Court, rightly resisted. If so, the only 
question for consideration is whether there was default on the part of 
the assessee thereafter. The time spent in respect of the re-assessment 
under Section 34 before is not material, because the Income-tax Officer 
had allowed that time to expire, and from about June 1939 the asses- 
see had taken his stand on the dispute that the Income-tax Officer in 
question had no jurisdiction to call upon him to furnish the informa- 
tion called for and produce the books mentioned in the notice. If that 
contention was correct, it is evident that in fact no time at all was 
given to the assessee to comply with the requisition of the notice, and 
the conduct of Mr. Gondalia in making the order of the 3rd January 
1940 was arbitrary and capricious. 

As regards question (6), the three cases cited by Mr. Setalvad, in 
my opinion, do not support his contention. It is necessary to turn to 
the words of Section 30 before the Amendment Act of 1939. That 
section gave a right of appeal to the assessee on the points mentioned 
thereon. Then there is a proviso, which says that no appeal shall lie 
in respect of an assessment made under sub-section (4) of Section 23, 
or under that sub-section read with Section 27. The effect of the 
amendment in 1939 was mUr alia to remove this proviso. The ques- 
tion, therefore, is whether in respect of the assessment proceedings, 
which were pending on the 1st of April 1939, this proviso barred a 
right of appeal given by the amending Act of 1933. In this connec- 
tion the words of the proviso, in my opinion, are very clear. They 
only debar an appeal in respect of an assessment made under that 
section when that Act was in operation. It does not deal with assess- 
ment proceedings pending at the time. Therefore, unless on the date 
of the Amending Act an assessment order had been made, and in 
respect of which the taxing authorities, as it is put, had acquired a 
right to prevent the assessees from making an appeal, no question 
arises. On the facts it is clear that there was no such assessment made 
before the 1st of April 1939. Therefore, the words of the proviso do 
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not debar an appeal to the Assistant Commissioner. In my opinion, 
therefore, this contention mnst fail and the question must be answered 
in the afSimative. 

P. C. : — ^With regard to costs, the Commissioner has succeeded in 
three questions, two of which, no doubt, were not argued because of 
previous decisions of this Court, but still they were properly raised, 
and the assessees have succeeded in four questions. 

We certainly do not propose to lay down any rules which would 
fetter the discretion of the Court as to costs. But we have to consider 
the number of questions raised, their difficulty, the amount of evidence 
involved in dealing with them and the conduct of the parties. 

In this case as the Commissioner has failed on the more important 
questions, we order him to pay one-third of the assessees’ costs. 

Certificate to issue that no question under Section 205 of the 
Government of India Act arises in this case. 

Reference answered accordingly. 


[In THB Bombav High Coubt.] 

MESSRS. HIEALAL KALYANMAL AMD ANOTHER, In re. 

Bbaumont, C. J., and Eania, J. 

September 18, 1942. 

Indian Inoomb-tax Act (XI op 1922), Sacs. 4 (1), 10 (2) (ix) — 
Inoomb — Wbbthbb Inoomb Aooedbs OB Aeisbs — Commission Agbnoy 
— Sadb on Tbbms /. 0. r. Indobb to Pbbsons in Bombay — Pbiob 
Rbobivbd Thbotjgh Htjndis Drawn pbom Indobb and Acobptbd by 

PtTBOHASEBS IN BOMBAY — ^HdNDIS CODDBOTBD IN BOMBAY AND PBO- 
OBBDS RbMITTBD TO INDOBB — WhBTHBB COMMISSION AOCBTTES IN 

British India — ^Business Expbnditdeb — Expenses to Realise Out- 
standings ‘ op Business Closed Down— Whether Allowable— 
Sbpabatb Business or Samb Business — Question op Fact. 

The assesseest who were the selling agents of a textile mill at Indore, 
had entered into an agreement with the mill, whereby the assessees were 
to be paid by the mill a commission of one per cent, on the gross sale 
proceeds of all the cloth of the mill and the commission was to be due to 
them on the 81st of December every year and was to be paid immediate- 
ly thereafter. The assessees had a shop at Bombay and another at 
Indore. Sales were effected in Indore, being on terms f . o. r. Indore to 
Bombay merchants and the purchase moneys were received in the form 
of hfundis drawn by the assessees through thevr Indore shop and accepted 
by the Bombay purchasers. The hundis were collected and after 
realisatwn were paid to the company in Indore by the assessees itt 



1943] 


HlBALAIi KAIiYAKMAIi, In re 


129 


Bombay and the commission was thus ultimately paid outside British 
India* The Income-tax authorities held that the source of the commis- 
sion was the receipt of the proceeds of sale on which the commission was 
calculated and therefore the commission accrued or arose or was receiv- 
ed m British India : 

Held, that it was the sale and not the receipt of the sale proceeds 
which wa^ the real source of the commission and^ as the sale tooJc place 
in Indore even though the proceeds of the sale were received in Bombay ^ 
the commission did not accrue or arise^ nor was it received^ im British 
India within the meaning of Section 4 (i). 

CoMMissiONEB OF Ingome-tax V. Sabitpghand [1980] (33 Bom. 
L.B. 382) distinguished* 

Apart from the above commission agency busvness^ the assessees 
carried on two other businesses^ one of bcmking and cotton speculation 
and the other of cotton jatha business^ m two different ncmes* They 
also kept two separate books of account for these businesses* The cotton 
jatha business was closed before the year of assessment* The Income- 
tax authorities held that the two businesses were separate and therefore 
disallowed certain expenses incurred by the assessees in collecting the 
outstanding of the cotton jatha business in calculating the profits of the 
other business : — 

Held, that the question whether these two businesses were separate 
businesses or were really two branches of the same business was a ques- 
tion of fact and in this case there was evidence on which the Income-tax 
authorities could come to the conclusion they had arrived at* 

Cases referred to 

Arunadialam Chetty v. Commissioner of Income-tax (1928) I.L.R. 52 Mad. 296. 

Commisnoner of Income-tax v. Sarnpcliand (1931) 55 Bom. 231 ; A.I.R. 1931 Bom. 236 ; 
33 Bom. L.R. 382 ; 5 I.T.C. 108. 

Scales o. George Thompson & Co. Ltd. (1927) 13 Tax Cas. 83 ; 138 L.T. 331. 

South Indian Industrials v. Commissioner of Income-tax, Madras (1935) 3 I.T.R. 11 ; 

8 1.T.C. 128 : 58 Mad. 433 ; A.I.R. 1935 Mad. 330 ; 157 I.C. 143. 

Case referred to the High Court by the Commissioner of Income* 
tax, Central (Bombay), under Section 66 (2) of the Indian Income-tax 
Act (XI of 1922), for the decision of the questions of law mentioned in 
para. 7 of the Commissioner’s Statement of Case : (Income*tax Befer* 
ence No. 1 of 1942). 

STATEMENT OF CASE. 

Mz Loans, 

Under Section 66 (2) of the Indian Income-tax Act (XI of 1922) 
(hereinafter referred to as the Act) and at the instance of Messrs. 
Xalyanmal including Messrs. Tillockchand Ealyanmal, 12-26 Bhulesh- 
war, Bombay (hereinafter referred to as the assessees), I have the 
1-17 
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honour to refer to your Lordships’ decision the questions of law set 
out in paragraph 7 below which have arisen out of the income-tax and 
super-tax aBsessments of the assessees for the financial year 1936-36. 

2. Facts of the case. — The asBessees carry on in Bombay the business 

of Banking and Speculation, and also that of Selling Agents to the 
Kalyanmal Mills, Ltd., Indore ; and, in addition, they carry on, in 
Indore, the business of Secretaries, Treasurer and Managing Agents 
of the above-mentioned Kalyanmal Mills, Ltd. (hereinafter referred to 
as the Company). The terms under which the assessees act as the 
Secretaries, Treasurers and Managing and Selling Agents of the Com- 
pany are evidenced by an Agreement dated of 1919 made between 

the Company and the assessees at Indore as subsequently modified by 
a Besolution of the Shareholders of the Company dated the 29 th July 
1933. Copies of the above-mentioned agreement and of the Besolution 
are attached hereto and collectively marked as Exhibit 'A’. 

3. By clause 6 of the said Agreement, Exhibit ‘A’ , it is provided 
that the Company shall defray the expenses of the assessees’ office at 
Indore and at Bombay, to .enable the latter to transact their business 
of Secretaries, Treasurers and Agents of the Company, and that, in the 
alternative, the Company shall pay the assessees fixed monthly allow- 
ance for the purpose. Clause 4 of the said Agreement deals with the 
remuneration payable to the asBessees in consideration of their services 
rendered as the Selling Agents of the Company. Under the said clause 
as modified by the said Besolution of the Shareholders of the Company 
dated the 29th July, 1933, the assessees are entitled to a commission of 
1% on the gross sale proceeds of all cloth and yarn of the Company. 

4. The assessees have a shop at Bombay, and another at Indore, 
for the sale of cloth and yam produced by the Company’s Mills at Indore. 
Both shops are maintained by the assessees at the expense of the Com- 
pany, in accordance with the terms of the said Agreement. Cloth and 
yam manufactured by the Indore Mills are sold at the said two shops. 

5. During the accounting period in question (the calendar year 
1934), in addition to realising monies in respect of sales effected by the 
Bombay shop, the assessees realised hundies in Bombay to the extent 
of Be. 8,37,170 net on account of sales of cloth effected by their Indore 
shop to Bombay merchants. This amount was, after realisation, paid 
to the Company, and the necessary adjustment entry to that effect was 
accordingly made by the assessees in the books of their Bombay shop. 
Commission at the rate of 1% was earned by the assessees on this 
amount, and the Income-tax Officer, Section YU (Central), in the course 
of assessment in respect of the year 1936-86, treated the said commis- 
sion, amounting to Bs. 8,362,' as earned and received by them in 
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Bombay, and he, therefore, added back the commiesion so earned and 
received to the assessees’ income, and assessed them to income-tas and 
super-tax on this amount. A copy of the Income-tax Officer’s assess- 
ment order is annexed hereto marked Exhibit ‘B’. The assessees 
contended that, as the sales were effected direct by the Indore shop, the 
Bombay shop had nothing to do with the earning of the commission, 
and therefore claimed before the Appellate Assistant Commissioner that 
the amount should be deleted from their assessable income. A copy of 
the assessee’s grounds of appeal before the Appellate Assistant Gommis- 
sioner is annexed hereto marked Exhibit ‘C’. The Appellate Assistant 
Commissioner, however, held that the sale proceeds accrued in British 
India, and that, therefore, the commission at 1% on the sale proceeds is 
also taxable to British Indian income-tax and super-tax. A copy of 
the orders passed by the Appellate Assistant Commissioner is attached 
hereto marked Exhibit 'D’. The assessees thereupon approached me 
with a request to set aside the assessment made by the Income-tax 
Officer in exercise of my powers under Section 33 of the Act, or, in the 
alternative, to refer the questions of law that arise from the Income- 
tax Officer’s assessment order for your Lordships’ decision. Copies of 
their petitions to me are annexed hereto marked collectively as Exhibit 
’E’. After hearing the assessees’ Advocate upon the said petition, as I 
am not prepared to set aside the assessment in respect of Be. 3,362 
mentioned above, I submit the question of law, arising in respect of 
this matter, as question (1) set out in paragraph 7 below, for your 
Lordships’ decision. 

6. The assessees have also requested me to refer for your Lord- 
ships’ decision the question of law arising from the Income-tax Officer’s 
refusal to allow a sum of Bs. 5,671 as an item of deductible expenditure 
from the assessment in question. The assessees, in the name of 
Maneckchand Ealyanmal, had been doing Cotton Jatha business up to 
the accounting year 1921-22 {Samvat 1978-79), when they apparently 
discontinued it. In the course of carrying on the said business, the 
assessees had advanced a sum of money to one Bampralap Mahadeo 
which, together with *brokerage and interest, amounted to Bs. 17,637 
at the close of the accounting year 1921-22 (Samvat 1978-79). The 
said amount was not repaid and remained debited in the books of the 
defunct Cotton Jatha business and was at no time entered into the 
books of the assessees’ other business (vig., Banking, Speculation, etc.), 
which is now continuing. With a view to recovering the said amount, 
the assessees filed a suit on the 12th March 1930 in the Bombay High 
Court against the debtor. Having failed in the High Court, the asses- 
sees litigated the matter up to the Privy Council who also decided 
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against them. The judgment of the Privy Council was pronounced 
during the accounting year, and the assessees claimed that the sum of 
Bs. 6,671 which they expended during that year on account of law 
charges for conducting their case in the Privy Council, should be allow* 
ed as a deductible item of expenditure against their assessable income 
from all sources for that year. The Income-tax Officer refused to do 
this on the ground that the debit balance which was the subject matter 
of the suit did not find a place in the books produced by the assessees 
for their assessment in question, and that, in any case, as the loss, if 
any, had occurred in a business of the assessees which had long since 
been closed, the expenses incurred to realise it could not be allowed as 
a deduction from the profits made in an entirely different business of 
the assessees. An appeal against this decision of the Income-tax Officer 
was rejected by the Appellate Assistant Commissioner, A-Bange, 
Bombay. The said orders of the Income-tax Officer and the Appellate 
Assistant Commissioner are annexed as Exhibits ‘B’ and ‘D’ respect- 
ively. The assessees have asked me to refer to your Lordships the 
question of law arising from the Income-tax Officer’s order in case I 
am unwilling to exercise my revisional powers under Section 33 in 
their favour. The question of law that arises in this connection is 
question (2) in paragraph 7 below. 

7. Questions for decision. — ^The two questions of law that arise for 
your Lordships’ decision are : — 

“ (1) Whether the commission of 1% realised by the assessees on 
the value of the hundis collected by them in Bombay in respect of the 
cloth sold by their Indore shop to merchants in Bombay, is liable to be 
assessed to payment of income-tax and super-tax in British India. 

(2) Whether there was material before the. Income-tax Officer 
on which he could come to the conclusion that the Cotton Jatha 
business, in respect of the legal expenses for which allowance has been 
claimed by the assessees, was a separate business of the assessees which 
had been closed at the time of the assessment in question.” 

8. Opinion of the Commissioner.— As required by Section 66 (2) of 
the Act, I submit for your Lordship’ consideration my opinion on the 
two questions of law set forth above. 

9. Question (I). — Section 4 (1) of the Act as it stood before amend- 
ment in 1939 applies to all income, profits or gains, as decribed in 
Section 6, from whatever source derived, accruing or arising, or received 
in British India, or deemed under the provisions of the Act to accrue or 
arise or to be received in British India. In the present case the income 
is the commission on the sale proceeds of the cloth sold by the assessees’ 
Indore shop to certain merchants in Bombay. Though the sale 
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contracts were concluded in Indore and the sale price was quoted as 
“/• 0. r.” Indore, it would, as decided by this Honourable Court in 
the similar case of Sarupohand Hukamchcmd y. Commissioner of 
Income-tax^ Bombay be material to look to the place where the sale 
proceeds are realised, in order to locate the material source of the 
income rather than to the place where the contract was concluded as 
the income could be said to arise or accrue in no more than perhaps a 
purely metaphorical sense at the place where the contract is concluded. 
The sale proceeds in respect of which the assessees earned the commis- 
sion in question were realised in Bombay, and the assessees were, under 
the terms of the contract responsible for the bad debts, if any ; the 
income on account of the commission on these sale proceeds must 
therefore be treated as having accrued in Bombay. 

10. However, even if it were assumed that the income did not 
actually accrue or arise in Bombay, in my humble opinion, there is no 
doubt that the income was received in Bombay, as the assessees’ ac- 
counts in Bombay contain entries relating to the receipt of the sale 
proceeds and the subsequent credit thereof to their Indore shop. 
According to Clause 18 of the Agreement with the Company, the asses- 
sees were at liberty to pay^ themselves out of the monies of the Com- 
pany all sums due to them for commission or otherwise. Since the sale 
proceeds from the merchants in Bombay were realised by the assessees 
in Bombay in the first instance, the assessees had the right at that point 
of time to appropriate therefrom the commission due not only on those 
sales, but on all sales effected by the Indore shop. The criterion of first 
receipt under Section 4 (1) as laid down in the case of Sir Ali Imam^ie 

that '' the receipt of the income referred to in Section 4 must refer 

to the first occasion upon which the recipient got the money under his 
own control ” {vide page 406 ibid). Thus, since the sale proceeds from 
which the assessees were at liberty to appropriate their commission, 
were received in Bombay, it is, in my humble opinion, correct to say 
that the commission itself was received there. In the case of Sir Sarup- 
chand Hukamchcmd his Lordship, the Chief Justice, observed that 
“ the fact that the commission might have been segregated and paid in 
British India seems to me to have an important bearing upon the ques- 
tion ” {vide page 112 ibid). Attention is, in this connection, also invited 
to the judgment of the Lahore High Court in the case of Tora OulBoi^ 
where, upon a question as to whether the assessee was liable to be 
taxed on his commission on sale proceeds first received in England and 
then brought to British India, the decision turned upon the fact that the 
assessee, at the time of receipt of the sale proceeds in England, was not 

(1) (1930) 38 Bom. L.R, 382 ; 5 I.T.C. 108. (3) (1926) 2 I.T.C. 164 & 346, 

(a) (1924) 1I.T.C, 402. 
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entitlid to appropriate any amount towards his commission because no 
rate of commission had been agreed upon at the time. In the case 
which is now before your Lordships, the assessees not only received 
the sale proceeds in British India, but were also entitled at the time of 
receipt to retain emd appropriate a definite share therefrom on account 
of their commission. 

I therefore humbly submit that your Lordships’ answer to this 
question should be in the afiirmative. 

11. Question {S ). — ^Whether a business is running or closed is 
clearly a question of fact which has to be decided by the Income-tax 
Officer, and, therefore, the only question of law that can arise in res- 
pect of this particular claim of the assessees is whether there was 
material on which the Income-tax Officer could come to the conclusion 
that the Cotton Jatha business had been discontinued. The principal 
facts on which the Income-tax Officer relied incoming to the said con- 
clusion are : — 

(i) that the accounts for the year 1921-22 are the very last ac- 
counts in which any profit or loss in connection with Cotton Jatha 
business is shown by the assessees ; 

(ii) that in the records of assessment l^roceedings for 1924-25 the 
assessees stated before the Examiner of the Income-tax Office who 
examined their books that their Cotton Jatha business had been closed 
nearly two years back. (The Examiner’s report is annexed hereto as 
Exhibit ‘ E ’) ; and 

(iii) that the assessees, in their additional grounds of appeal filed 
before the Appellate Assistant Commissioner on 2nd April 1940, stated 
that the assets and liabilities of Maneokohand Ealyanmal were recover- 
ed by them after the Jatha business was closed. 

I submit that, having regard to the facts above stated, there was 
evidence on which the Income-tax Officer could arrive at the conclusion 
he did regarding the fact of the discontinuance of the Cotton Jatha 
business. 

12. It has been contended by the assessees that the cloth-selling 
agency business and the Cotton Jatha business were only two different 
departments of the one entire business of the assessees, and that this is 
borne out by the fact that the incomes from both these departments 
were assessed jointly in the hands of the assessees up to and for the 
assessment year 1923-24. This is, however, not a fact. The cloth- 
selling agency was owned by an unregistered firm in which the asses- 
sees had a 12 anna share and one Ahmed Bahim had a 4 anna share. 
The assessment of the income from the cloth-selling agency was, there- 
fore, made in a separate case altogether, and not along with the income 
&om the Cotton Jatha business. 
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13. The personal business of the assessees as distinct from the 
cloth-selling agency business of the above-mentioned firm, consisted of 
two separate businesses, vie., cotton, speculation and banking business, 
on the one hand, and Cotton “ Jatha" business on the other. Separate 
sets of account books were maintained for these two businesses. The 
first was styled as the “ Fedhi ” of Tiltoekehand Kalycmmal, while the 
second business was conducted in the name and style of Maneekehimd 
Kalyanmal. Till 1923-24 the assessment of the income from the 
*' Fedhi ” and “Cotton Jatha” businesses was made jointly in the name 
of the assessees as they were the owners of both these businesses. They 
were, however, entirely different businesses. The cotton Jatha busi- 
ness consisted in selling cotton belonging to up-country clients and 
earning income thereby in the form of brokerage, godown rent, mucca- 
dami, insurance differences etc., while the “ Fedhi ” business, on the 
other hand, was in banking, speculation and cotton on the assessees’ 
own account. The Cotton Jatha business was closed in Samvat year 
197 8-79 (Maru Account year from the 31st October 1921 to the 20th 
October 1922). This was the last year in which there was any income 
from this business, and it was assessed in the assessment year 1923-24. 
After this year, the said business did not yield any income whatsoever 
as it was entirely closed. 

14. Once it is conceded that there was such discontinuance, the 
assessees’ claim to recover any portion of the legal expenses incurred in 
connection with the recovery of the assets or outstandings of the discon- 
tinued business cannot be sustained, as such expenditure cannot be 
treated as one incurred solely for the purpose of earning the profits 
and gains whic£ were actually assessed to income-tax in the hands of 
the assessees in the year in question. This principle has been clearly 
laid down in B.C.O.A. {Pwn^ah) Ltd. v. Commissioner of Income-tax, 
Pwyab^ and in South Indian Industrials Ltd. v. Commissioner of In- 
come-tax, Madrasi. 

1 therefore humbly submit that your Lordships’ answer to the 
second question should also be in the affirmative. 

15. I humbly request that, in accordance with Section 66 (5) of 
the Act a copy of your Lordships’ judgment may be forwarded to me 
for necessary action.” 

M. C. Setalvad, for the C ommissioner. 

Sir J. B. Eanga with S. J. Eolah, for the assessees. 

JUDGMENT. 

Bbauuobt, G. j. — ^T his is a reference made by the Commissioner 
of Income-tax under Section 66 (2) of the Income-tax Act of 1922 rais- 
ing two quite separate and distinct questions. 

(i) (1937) S I.T.R. 279. (2) (1933) 3 I.T.R. 11. 
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The firsii question is “ Whether the commission of one per cent, 
realised by the assessees on the value of the hnndis collected by them 
in Bombay in respect of the cloth sold by their Indore shop to mer* 
chants in Bombay is liable to be assessed to payment of income-tax 
and super-tax in British India.” 

The facts in relation to that question are that by an agreement 
made in 1919 between the Xalyanmal Mills, Ltd., which was a joint 
stock company registered in Indore of the one part, and the assessees 
of the other part, the assessees were to be entitled, amongst other 
things, to be paid the Company a commission at the rate of one per 
cent, on the gross sale proceeds of all cloth and yarn of the Company, 
and it was provided in clause (5) of the agreement that the commission 
should be due to the assessee firm yearly on the 31st day of December 
in each and every year during the continuance of the agreement and be 
paid immediately thereafter. The facts as found are that sales were 
effected in Indore, being on terms F. 0. B. Indore ; the purchasers 
being Bombay merchants, the purchase money were received in the 
form of hundis drawn by the assessees through their Indore shop, and 
accepted by the Bombay purchasers ; such hundis were collected by 
the assessees in Bombay, and after realisation paid to the Company in 
Indore. So that, the position being that sales were effected outside 
British India, the proceeds of such sales were collected by the assessees 
in British India and the commission of one per cent, was ultimately 
paid outside British India, the question is whether it can be said that 
the commission of one per cent, accrued or arose in British India with- 
in the meaning of Section 4 (1) of the Income-tax Act. The commis- 
sion payable at the end of the year was paid in Indore and not 
received in British India. 

We were referred to a decision of this Court in Commissioner of 
Ineome-tax v. Sarupohand in which the facts were somewhat similar, 
but there were two important distinctions. In that case the assessees 
were also selling agents of a mill company registered in Indore, and 
they had an agreement under which they were entitled to a commis- 
sion of one and a half per cent, on the gross sale proceeds of all cloth 
produced by the mill. So that the agreements in the two oases were 
very similar, except that there, does not appear to have been any provi- 
sion in the agreement dealt with in Commissioner of Ineome-tax v, 
Sarvpehan^ that the commission was to be payable at the end of the 
year. In that case sales were effected in Bombay, and the moneys were 
received in Bombay, and the Court held that in that case, though rather 
near to the line, the commission accrued in British India'. The court held 
( 1 ) (1930) 33 Bom. L.R. 382. 
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the qnestion to be whether the real sonrce of the commission was the 
agreement made in Indore or the sales in Bombay and that the sales in 
Bombay were the tax sonrce. The Court relied to some extent on the 
fact that under the agreement the assessees could deduct their commis- 
sion from the proceeds of sales which they received in Bombay. Now, 
in this case the sales were not in Bombay, but in Indore, and the asses- 
sees could not deduct their commission until the end of the year, be- 
cause nothing was payable until the end of the year. Those are two 
important distinctions. 

The argument on behalf of the Commissioner in this case is that 
the source of the commission is the receipt of the proceeds of sale on 
which the commission is calculated. But, in my opinion, that is not 
so. I think the source of the commission is the sale which took place 
in Indore. The commission would be payable although the proceeds 
of sale were not actually received, if the company voluntarily released 
purchasers from their obligation to pay. In my opinion, it is impos- 
sible to say that the commission accrued or arose at the place where, 
and at the time when, the purchase moneys were received. I think it 
is more accurate to say, as we said in Commissioner of Income-tax v. 
Sampehand^, that it is the sale which is the real source of the commis- 
sion, and as in this case the sale took place in Indore, whereas in 
Commissioner of Inoome-iax v. Sarupohand?^ the sale took place 
in Bombay, the decisions in the two cases must necessarily be 
different. 

I would, therefore, answer the first question in the negative. 

The second question arises in this way. The assessees had, apart 
from their commission agency business, two other businesses, one of 
them being cotton speculation and banking, and the other cotton Jatha 
business. The findings of the Commissioner are that these were two 
separate businesses ; separate sets of account books were maintained 
for the two businesses ; they were conducted in different names ; and 
to a great extent they were distinct in their character. The cotton 
Jatha business consisted in selling cotton belonging to up-country 
clients and earning income thereby in the form of brokerage, godown 
rent, mucoadami, insurance differences, etc. ; while the other business 
consisted of banking, speculation and cotton on the assessees' own 
account. On those facts the Commissioner came to the conclusion 
that the two businesses were separate. On the other hand, the asses- 
sees maintain that they were two branches of one business. The rele- 
vance of the question is this. The cotton Jatha business was closed 
down before the year of assessment, but in the year of assessment the 
(3) (»30) 33 Bom. L.B. 389. 

i-»a 
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assessees incurred certain expenses in endeavouring to collect out- 
standings of that business. If the business was still subsisting, because 
it was merely a branch of a still subsisting business, then the expenses 
would be allowable under Section 10 (2) (ix) of the Income-tax Act. If, 
on the other hand, the cotton Jatha business was a distinct business, 
and it had ceased to exist before the year of assessment, the expenses 
incurred in relation to it would not be allowed against the profits of 
the other business. 

Now, whether these two businesses were separate businesses or 
were really two branches of the same business, is obviously a question 
of fact for the Commissioner to decide, and the only question raised, 
and the only question that can be raised, is ; “ Whether there was 
material before the Income-tax OfScer on which he could come to the 
conclusion that the cotton Jatha business, in respect of the legal 
expenses for which allowance has been claimed by the assessees, was a 
separate business of the assessees which had been closed at the time of 
the assessment in question.” All that we have to consider is whether 
there was evidence before the Commissioner on which he could reach 
the conclusion that these were two separate businesses. We were 
referred to various cases which demonstrate that it is not always easy 
to determine whether businesses are independent businesses, or separate 
branches of the same business. But the difficulty of determining a 
question of fact does not make it a question of law. 

We were referred to Arunachalam Chetty v. Commissioner of 
Income-tax'^, which was a decision of a Full Bench of the Madras High 
Court, and another decision of a Full Bench of the same Court in 
8. 1. Industrials v. Commissioner of Income-tax, Madras^, and in those 
two cases the Courts to a great extent adopted different views. We 
were also referred to a decision of Mr. Justice Bowlatt in Seales v. 
George Thompson dt Co., Ltd} I think it would be very difficult, if not 
impossible, to formulate any rules for determining questions of this 
nature. It is obvious that mere common ownership of the businesses 
does not mean that they are merely branches of the same business. It 
is also 1 think obvious that the mere fact that the two businesses are 
of a distinct nature does not necessarily mean that they are distinct 
businesses. You can have twQ branches of a multiple store, one 
selling drugs, and the other selling cloth. Nobody would suggest that 
these two departments constitute two different busiaesses. On the 
other hand, if you have a shop in Bombay selling cloth, and a shop in 
Ahmedabad selling drugs under different names and different manage- 
ment and under separate accounts, common ownership would hardly 
(1) (1928) I.L.R. 52 Mad, 296. (2) (1935) 3 I.T.R. 11. (3) (1927) 13 Tax Cas 83, 
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make them- one business. Mr. Justice Bowlatt in Scales y. George 
Thompson dh Co., Ltd}, suggests that there must be some sort of inter- 
relation between the two businesses, to constitute the branches of the 
same business. At any rate all these cases recognise the fact that this 
matter is a question of fact to be determined by the Commissioner, and 
if there is any evidence enabling him to determine the question, l^en 
hie determination is final. I am unable to say that there was no evi- 
dence in this case on which the Commissioner could come to the con- 
clusion which he reached, that these were two distinct businesses. The 
two businesses may have overlapped to some extent, but there was evi- 
dence that they were separate in their character. 1 am not prepared to 
say that there was no evidence on which the Commissioner could reach 
the conclusion he reached. 

Therefore, the answer to the second question will be in the 
affirmative. 

There will be no order as to costs, each side having succeeded on 
one question. 

Kauia, J. — The Commissioner has referred two questions for the 
opinion of the Court. On the first question the relevant facts are 
that the assessees are the managing agents and also the selling agents 
of a textile mill at Indore. An agreement in that connection was made 
between the Mill Company and the assessees in 1919. That agreement 
provides for the opening of shops at Indore and Bombay for the busi- 
ness of the Company, and the Company has agreed to pay the costs of 
running those two shops. At both those shops cloth and yam pro- 
duced by the Mill Company were sold. In respect of the sales effected 
in Bombay by the assessees they earned the selling agency commission 
for which they have been assessed, and the same is paid. In respect 
of the sales effected at the Indore shop the facts are founded in the state- 
ment of the case submitted by the Commissioner. According to that 
statement sales took place at the Indore shop on £*. 0. B. terms to 
Bombay merchants. To recover the sale proceeds the Indore shop 
drew bundles on the Bombay merchants, which were in due course 
accepted and honoured by the Bombay merchants. The proceeds of 
those hundies were received by the assessees in Bombay. On those 
facts it is argued on behalf, of the Commissioner that the commission 
at one per cent, on those gross sale proceeds either accrued or arose in 
British India, or was received in British India. CommissrKmer of 
Income-tax v. Sarupchmd ^ was relied upon in this connection. The 
facts as reported in that case clearly show that the sales were effected 
(1) (1923) 13 Tax Cas 83. (2) (1930) 38 Bom. L.R. 382. 
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there by the asseseees in Bombay to Bombay merchants, and the sa^e 
proceeds were all recovered in Bombay. Therefore, not only the con- 
tract of sale but the sale took place in Bombay in that case. On those 
facts the Court found that the income accrued in British India. In the 
present case those two vital factors are wanting. The sale took place 
at Indore, and the property in the goods also passed to the Bombay 
merchants as soon as the goods were railed at Indore. Therefore, the 
sale was completed at Indore. 

It was argued on behalf of the Commissioner that the receipt of 
the sale proceeds is the source from which the income accrued. In my 
opinion, this contention is unsound. The receipt of the sale proceeds 
at a particular place is not stated to be a part of the contract between 
the Mill Company and the merchants. The accident, therefore, of the 
sale proceeds being received in Bombay cannot make the source of the 
income in Bombay. To illustrate, suppose instead of the assessees 
receiving the sale proceeds, the same 'were recovered by a bank in Bom- 
bay, and credited by the Bank to the account of the assessees which 
was being operated upon by the assessees from Indore and also by 
their manager in Bombay, I fail to see how the receipt of the sale pro- 
ceeds from the merchants in Bombay by the bank would constitute a 
source of the income in Bombay. The underlying assumption that the 
receipt of the sale proceeds is a source, in my opinion, is unjustified. 
The commission had to be calculated on the amount of the sale pro- 
ceeds. It was payable however only after the end of the year. There- 
fore, the receipt of the sale proceeds does not give rise to the accrual of 
the income in British India. 

The second part of the argument was that the receipt of the sale 
proceeds included the receipt of the commission in British India, and, 
therefore, the commission was received in British India. This conten- 
tion is also unsound. The amount that was received was only the sale 
proceeds. That amount, when paid to the hlill Company, would give 
rise to a right in the selling agents to receive their commission. To put 
it in other words, supposing the selling agent failed to pay the amount 
lo the Mill Company, would they have a right to receive any commis- 
sion at all ? It seems to me certainly not, because they have commit- 
ted a breach of their agency agreement, and, therefore, they will not be 
entitled to any remuneration for their work as agents. The receipt of 
the sale proceeds, therefore, means only the sale price received on 
behalf of the Company, and because the agents are entitled to a com- 
mission worked out on the amount of the sale proceeds, the receipt of 
the sale proceeds does not amount, in my opinion, to the receipt of the 
selling agency commission. 



1943] HIBAiiAL EALTANlCAIi, tn re l4l 

The second question is limited by its very nature. The Court has 
jurisdiction only to inquire whether there was any evidence before the 
Commissioner for his conclusion on a question of fact that the two 
businesses were separate. According to the facts stated in the refer- 
ence, the two businesses were one of banking and speculation which, 1 
understand, would mean buying and selling cotton for forward delivery, 
and the other of commission agency which includes the receipt of 
cotton from up-country constituents, advancing money to the consti- 
tuents and the earning of interest, brokerage, muccadami, insurance 
differences, etc.,, as stated in the reference. They were done in two 
different names. The assessees had kept also two separate books of 
account, and they certainly closed the commission agency business 
many years ago. On those facts the Commissioner had come 
to the conclusion that the two businesses were separate, and 1 
do not think that the conclusion of the Commissioner is liable 
to be disturbed by this Court on the ground that he had no 
evidence before him to show that. The question of fact is bound to 
vary in each case, and little assistance is likely to be derived from 
reported decisions which held that in particular cases the businesses 
were separate or were the same. It is difficult, if not impossible, to 
lay down any general standard by which the distinction could be 
clearly made, and decided. The reported cases show that ownership is 
not the sole criterion. In the same way the decisions also show that 
the nature of the businesses must in some way be shown to be con- 
nected; otherwise there would be some reason to believe that the 
businesses were separate. In the present case the assessees have kept 
the two businesses in separate names, and it cannot be disputed that an 
individual may carry on a commission agency business in cotton, 
without necessarily doing the business of a merchant, and vice versa. 
The fact that one business is done, while the other is closed, shows 
that the two are capable of being conducted independently. Under the 
circumstances, I am not prepared to say that the Commissioner had no 
evidence to come to the conclusion he did on this question of fact. 

I agree, therefore, that the answers should be as indicated in the 
judgment of the learned Chief Justice, and I agree to the order made. 

Beferenoe answared accordingly. 
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OOMMISSIONEE OF INOOME.TAX «. SIB HOMI M. MEHTA. 

Bbattiionx, G. J., and Eania, J. 

April 7, 1942. 

Indian Incomb-xax Act (XI of 1922 Bbfobb Ambndmbnx of 
1939), Sbos. 4, 7, 10 (2) (ix), 12 — ^BtrsiNBSS Expbndixtjbb — Gifx of 

Sou XO COMPANZ IN FINANCIAL DiFFIOtTLTIBB BY MANAGING DiBEOXOB, 

Pbomoxbb and Pbingifal Shabbholdbb XO Save his Gapixal, 
Salaby and Business Bbpuiaxion — Whbxjecbb Allowable Dbduc* 
xioN — P bofiis fboh Sale of Shabbs — Wheihbb Income ob Gapixal. 

The assesses who was the promoter, managing director and princi- 
pal sha/reholder of a compwny made a gift of Bs. 8 lacs to the company 
when it was in financial difficulties and claimed this sum as a deduction 
from his assessable income on the ground that if he had not made the 
gift the company would have failed and he would have lost his capi- 
tal invested t» the company, his salary, and his business reputation 
and credit : 

Held, that the sum of Bs. 8 lacs paid by the assessee to the com- 
pany was not eapenditure allowable under Section 10 {H) (tx) or under 
the provisions of Section 7 or Section Iti of the Act. 

Bbaumonx, G. J. — The maintenance of business r^utation is un- 
doubtedly a capital asset. 

SouxHEBN (H. M. Inspeoxob of Taxbs) V. Bobae Gonsolidaxbd 
Lxd. [1942] ) 10 I.T.B. Suppl. 1) distinguished. 

Held also, on the facts, counsel for the assessee agreeing, that there 
was evidence before the Income-tax authorities on which they could 
come to the conclusion that the sum of Bs. 96,687 which had been in- 
cluded t» the assesses’ s income represented profts from trading in shares 
and not capital appreciation. 

Case referred to : — 

Southern (H. M. Inspector of Taxes) «. Borax Consolidated Ltd. (1942) 10 1.T.R Suppl. 
1 ; (1940) 4 A.E.R. 412 ; (1941) 1 KB. Ill ; 85 S.J. 94. 

Gase referred to the High Goort of Bombay by the Gommissioner 
of Income-tax, Bombay, under Section 66 (2) of the Indian Income- 
tax Act (XI of 1922), for the decision of the questions of law mentioned 
in para. 6 of the Gommissioner’s Statement of the Gase : (Income-tax 
Bdlerence No. 6 of 1941). 

STATEMENT OF CASE. 

“ My Lobds, 

Under Section 66 (2) of the Indian Income-tax Act (XI of 1922) 
(hereinafter referred to as “ the Act ”) and at the instance of Sir Bomi 
M. Mehta of Bombay (hereinafter referred to as the assessee *’), I have 
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the hononr to refer for yonr Lordships’ decision the questions of law 
set ont in paragraph 5 below, which have arisen ont of the assessment 
of the assessee for the financial year 1987-38, the relevant accounting 
period being the calendar year 1936. 

2. Facts of the ease. — The assessee is a resident of Bombay and his 
sources of income are (1) Dealing in shares, (2) Dividends, (3) Salary, 
(4) Interest on securities, (5) Interest on fixed deposits, and (6) Shares 
in various partnerships. He was assessed to income-tax and super-tax 
for the assessment year 1937-88 by the Income-tax Ofiicer, A Ward, 
Bombay, on a total income of Bs. 6,22,400. A copy of the assessment 
order is annexed and marked A. In computing this income, the Income- 
tax Ofiicer included a sum of Bs. 96,637 being the profit on the sale of 
shares worth Bs. 8,27,694, and he disallowed a payment of Bs. 3,28,646 
made by the assessee on behalf of the British India General Insurance 
Company of which he was the promoter and is at present the Chairman 
and Managing Director and in which he owns a large number of shares. 
The assessee claimed (t) that the sum of Bs. 96,637 was capital appre- 
ciation and as such should not be included in his taxable income, and 
(u) that the sum of Bs. 3,28,646 was expenditure incurred by him for 
the purpose of earning income from the British India General Insur- 
ance Company and was therefore an admissible deduction. 

3. Being dissatisfied with the Income-tax Officer’s order the asses- 
ses filed an appeal to the Appellate Assistant Commissioner, A Bange, 
Bombay, under Section 30 of the Act. The Appellate Assistant Com- 
missioner did not accept his contentions and upheld the decision reach- 
ed by the Income-tax Officer. A copy of the appellate order is annexed 
and marked B. 

4. The assessee then made an application to the Commissioner of 
Income-tax, Bombay, in which he requested that the assessment made 
by the Income-tax Officer be revised under Section 83 of the Act, or in 
the alternative that a reference be made to the High Court under 
Section 66 (2). A copy of the application is annexed and marked C. 

6. Qne*tions for decision. — ^lu his application the assessee raised six 
alleged questions of law of which the fiirst two relate to the item of 
Bs. 96,687 and the other four to the item of Bs. 3,28,646. I think all 
the points at issue are covered by the following two questions which I 
accordingly refer for your Lordships’ decision : — 

(1) Whether in the circumstances of the case there was evidence 
before the Income-tax authorities on which they could come to the 
conclusion that the sum of Bs. 96,637, which has been included in the 
assessment, represented profits from trading in shares and not capital 
appreciation ; and 
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(2) Whether in the circumstances of the case the sum of 
Bs. 3,28,645 paid by the assessee on behalf of the British India General 
Insurance Company is expenditure allowable under, Section 10 (2) (ix) 
or under the provisions of Section 7 or Section 12 of the Act. 

6. Opinioa of the Comminioner. — It is admitted that the assessee 
does business in shares. Ehs contention is that only his dealings in 
Vaida (forward) shares were business and that his dealings in ready 
shares were all for investment purposes and were not incidental to any 
business. The profits from dealings in Yaida shares are not in dispute 
but it may be noted that the figures given in the appellate order in 
fact relate to the following assessment year. The net profit earn* 
ed in Yaida business during the year now under consideration was 
Bs. 2,01,397. 

7. The profit of Bs. 96,587 which is the subject of the first question 
was earned through the sale of nine lots of ready shares, and the 
greater part of it was derived from two transactions in Tata Iron 
& Steel ordinary shares. The assessee purchased 2,000 such shares in 
October 1935 and sold them three months later in January 1986 at a 
profit of Bs. 38,000. He again purchased 1,800 Tata Iron & Steel 
ordinary shares in April 1936 and sold them in July 1936 at a profit of 
Bs. 33,800. These short term purchases and sales indicate an underlying 
intention to make a profit and not to hold the shares as in* 
vestments, especially as the first lot of shares was purchased after 
prices had started to rise in 1985. It is sometimes difficult to say 
at which point investment ends and trading begins but in regard to 
these two transactions I do not think there can be any doubt that the 
purchases were made with a view to resale at a profit if the market 
moved favourably. 

8. The balance of the assessed profit of Bs. 96,537 was derived 
from sales in 1986 of shares bought in 1986. The Income-tax Officer 
decided to treat the sales made in 1936 of shares bought in 1936 or 
1936 as transactions of business in ready shares as opposed to purchases 
for investment. This appears to be as reasonable and fair a basis as 
can be arrived at in the circumstances of the case. It has to be noted 
that the assessee has been allowed losses in the two transactions of this 
type in which they occurred. 

9. It is a common practice for speculators to keep some ready 
shares available in order to facilitate their forward purchases and sales. 
In the present case the assessee admittedly had a business of buying 
and selling shares and 1 think it was rightly inferred that the ready 
shares held by him for short periods were held as a part of that busi- 
ness. I submit that the mere fact of making delivery is not sufficient to 
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convert a businesB transaction into an investment. The criterion which 
mast be applied in such cases is whether the purchases were made with 
a view to resale at a profit and in the present case there is in my 
opinion material to jnstify the conolnsion that the parchases were made 
with this intention. 

10. It was farther claimed on behalf of the assessee, without pre- 
judice to his main contention, that as a sum of Bs. 4,76,022 out of the 
sale proceeds of Bs. 8,27,694 (which was the amount realised by the 
sale of the shares in question) was utilised to pay oft the assessee’s 
overdraft with the Bank of India Ltd., it could not be said that all the 
sales of the ready shares were effected for the purpose of doing business 
in shares. It was claimed that as about sixty per cent, of the sale pro- 
ceeds were utilised to pay off the overdraft, a sum representing about 
sixty per cent, of the profit of Bs. 96,637 should not in any event be 
treated as profit. I submit that the manner in which the sale proceeds 
were utilised in no way affects the question for determination or the 
taxability of the profit which has arisen. The existence of the over- 
draft is on the contrary an argument in favour of holding that the deal- 
ings in these shares formed part of the profit making scheme. The 
assessee has been allowed a deduction in respect of the interest paid by 
him on the overdraft account. 

11. For the above reasons I submit that question (1) should be 
answered in the affirmative. 

12. As regards question (2) an ex-gratia payment of £ 24,687-10-0 
(equivalent to Bs. 3,28,646) was made by the assessee to " The Be- 
Insurance Corporation Ltd.” on behalf of the British India General 
Insurance Company of which he was the Chairman and a principal 
shareholder and is at present the Managing Director. The British 
India General Insurance Company is a public limited company and the 
assessee derives income from it in the form of (1) Director’s fees, (2) 
Managing Director’s salary, and (3) Dividends on 26,000 shares which 
he holds out of a total of 1,00,000 shares. This company was in finan- 
cial difficulties owing to a large claim made against it by a foreign 
company. The assessee claims that if he had not made the above gift 
the Company would have failed and he would have lost (t) his capital 
invested in the Company, (t«) his salary of Bs. 1,000 per mensem as 
Managing Director, and (Hi) his business reputation and credit. He 
was satisfied that if he made the gift the Company would survive and 
would soon be able to pay dividends again and that his capital and divi- 
dend income and his monthly salary of Bs. 1,000 would thus be saved. 
Hence he claims that the amount paid by him is admissible as business 
expenditure under Section 10 (2) (ix). 

1—19 



146 


INCOME TAX EEPOBTS 


[VOL. XI 


13. 1 submit that the payment shonld be regarded as a payment 
to safeguard a capital asset and not as a payment made for the purpose 
of earning profits or gains. From the facts stated it seems reasonable 
to infer that the main considerations which led the assessee to make 
the payment were the safeguarding of his capital of lakhs invested 
in the Company’s shares and the saving of his general business credit 
and reputation. These are obviously assets of an enduring character, 
and as was observed by Viscount Cave in Atherton v. British Insulated 
d Helsby Cables Ltd}, “ When an expenditure is made, not only once 
and for all, but with a view to bringing into existence an asset or an 
advantage for the enduring benefit of a trade, I think that there is very 
good reason (in the absence of special circumstances leading to an 
opposite conclusion) for treating such an expenditure as properly attri- 
butable not to revenue but to capital.” 

14. 1 would further submit that the business of the British India 
General Insurance Company, Ltd., cannot be deemed to be the busi- 
ness of the assessee and that the benefits which he receives from this 
Company are not the profits or gains of a business carried on by him 
within the meaning of Section 10 of the Act. For this reason also the 
payment is not in my opinion admissible as a deduction under Section 
10 (2) (ix) as it stood before the passing of the Income-tax (Amendment) 
Act, Vll of 1939. Nor is it admissible under any other section of the 
Act. The Director’s fees and dividends are assessable under Section 12 
and that section contains a provision corresponding to Section 10 (2) (ix) 
but as I have already stated I do not think it is possible to hold that the 
payment was made for the purpose of earning the income from these 
sources. As regards the income from salary the question does not arise 
since Section 7, as it stood before the passing of Act Vll of 1939, con- 
tained no provision for a deduction of this kind. 

16. For the above reasons I am of opinion that the answer to 
question (2) should be in the negative.” 

Advocate-Oeneral with 0 . N. Joshi, for the Commissioner. 

Sir Jamshedji Zianjjfa with B. J. Eolah, for the assessee. 

JUDGMENT. 

Bbattmoni, C. J .-—This is a reference made by the Income-tax 
Commissioner under Section 66 (2) of the Income-tax Act. The year 
of assessment is the financial year 1987-38, and the accounting period 
is the calendar year 1936 ; so that we have to deal with the Income-tax 
Act of 1922 before the amendment of 1989. 

(1) (1925) 10 Tax Cas. 153, at p. 192. 
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The CommiBsioner has raised two q[tiestioiis. The firnt one is : 

“ Whether in the circamstanoes of the case there was evidence be* 
fore the Income-tax authorities on which they could come to the con- 
clusion that the sum of Ks. 96,687, which has been included in the 
assessment, represented profits from trading in shares and not capital 
appreciation.” 

On that question no argument has been addressed to us, and 
Sir Jamshedji Kanga for the assessee says that he does not wish to 
press the question, and agrees that it should be answered in the affirm- 
ative, that being the sense in which the Commissioner has answered it. 
So that we are only concerned with the second question, which is in 
these terms : 

“ Whether in the circumstances of the case the sum of Bs. 8,28,646 
paid by the &ssessee on behalf of the British India Q-eneral Insurance 
Company is expenditure allowable under Section 10 (2) (ix) or under 
the provisions of Section 7 or Section 12 of the Act.” 

It appears from the case that the Insurance Company in question, 
which is in fact a Limited Company, though it is not so stated in the 
question, was promoted by the assessee, and the assessee continues to 
be a Director and Managing Director of the Company, for which he 
receives a salary, and he holds 26,000 shares out of a total of a lac of 
shares. The Company got into financial difficulties owing to a large 
niftim made against it by a foreign Company, and the assessee came to 
the rescue of this Company, and during the accounting period made to 
it a gift of the sum mentioned in the question, and we have to deter- 
mine whether that sum can be allowed as a deduction. It is, of course, 
obvious that primarily the business for the preservation of which the 
payment was made, was the business of the Company, and not the 
business of the assessee. But it is said that the payment was made, in 
part, in order to preserve the fees payable to the assessee as Director 
and Managing Director and the dividends on his shares in the Company. 
So far as those items of income are concerned, it seems to me that they 
clearly would not come within Section 10 of the Act, which deals with 
deductions allowable from income derived from business, but would 
have to be brought within the provisions of Section 12, which deals 
with tax on other sources of income. It is said, however, that the case 
may be brought within Section 10, because part of the business of the 
assessee consists in the promotion and financing of Companies, and that 
the object of this payment was to preserve such business and the 
assessee’s reputation as a businessman, so as to secure income from 
future promotion of Companies. 
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Dealing with the particular items of income derived by the asses- 
see from this Company, which as I have said, fall within Section 12 as 
income derived from other sources, a deduction can be made under Sec* 
tion 12 (2) for any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of making or earning such 
income, profits or gains. It seems to me quite impossible to say that 
this payment was made to the Company solely for the purpose of en- 
abling the assesses to maintain his income derived from the Director’s 
and Managing Director’s fees and dividends on shares. The object of 
the expenditure must have been also to preserve the value of the other 
75 per cent, of the shares in the Company which the assesses did not 
hold. If his sole purpose had been to preserve his income derived 
from that particular Company, obviously a more business-like arrange- 
ment would have been to make to the Company a loan, which could 
have been repaid to the assesses as a debt. But the main object was 
to keep the Company going, to maintain his own reputation as the man 
who had promoted the Company. 

When one comes to the expenditure under Section 10, an allow- 
ance may be made under sub-section (2) (ix) for any expenditure (not 
being in the nature of capital expenditure) incurred solely for the pur- 
pose of earning such profits or gains. The “ profits or gains ” referred 
to must be, for the purpose of this case, the profits or gains which the 
assesses makes by his business of promoting Companies, and I think it 
impossible to say that this payment was made solely for the purpose of 
earning such profits or gains. It was partly for the purpose of earning 
the other income which falls within Section 12, partly for the protec- 
tion of the income of the other shareholders in the Company, and part- 
ly for the protection of the assessee’s business reputation. On this 
aspect of the matter, I agree with the Commissioner of Income-tax in 
thinking that this is a capital expenditure. The maintenance of busi- 
ness reputation is undoubtedly a capital asset. 

Sir Jamshedji Kanga has relied on a recent decision in Southern 
(M. M. Inspector of Taxes) v. Borax Consolidated, Ltd. reported in the 
Supplement to the Income-tax Beports, Yol. X, (1942) p. 1 in which 
case Mr. Justice Lawrence held that where a sum of money was laid 
out for the acquisition or the improvement of a fixed capital asset, it 
was attributable to capital, but if no alteration was made in the fixed 
capital asset by the payment, then it was properly attributable to the 
revenue, being in substance a matter of maintenance, the maintenance 
of the capital structure or the capital assets of the Company. The 
Court was dealing there with an expenditure made in maintaining the 
title of tho Company to certain land, which had been challenged in a 
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Court of law, and ifc was held that the capital asset, namely the land, 
remained exactly the same after maintaining the title as before. But 
I find it very difficult to apply that principle to so intangible a capital 
asset as business reputation. It is impossible to say thit the assessee’s 
business reputation remained exactly the same after the payment as 
before it. The object of the payment, I think, was to enhance the 
reputation of the assessee, and to avoid his being associated with a 
company which had failed. In my view, it is impossible to say that 
payment for the maintenance of business reputation is not payment for 
a capital purpose. 

The answer to the second question referred to us must be in the 
negative. 

The assessee to pay costs. 

Kabia, J. — I agree. The deduction is sought to be allowed under 
three sections which are mentioned in question (2). Section 7 is clearly 
inapplicable, and the argument advanced on behalf of the assessee is, 
therefore, limited to Sections 10 (2) (ix) and 12 of the Act. The relevant 
sections to be considered are before the Amending Act of 1989. 

As the payment was not made for the purpose of saving the busi- 
ness of the assessee, but was made to save the business of the Insurance 
Company, I do not think the case falls at all under Section 10 (2) (ix). 
Under Section 12 the decision of Mr. Justice Lawrence in Southern 
(H. M. Inspector of Taxes) v. Borax Consolidated, Ltd}, might have 
been helpful, if the facts were that the payment was made only to 
save certain property of the assesses. In the statement of case it is 
clearly stated that the assesses claimed that if he had not made the 
above gift, the Company would have failed, and he would have lost (1) 
his capital invested in. the Company, (2) hie salary of Bs. 1,000 per 
mensem as Managing Director, and (3) his business reputation and 
credit. It may be open to argument that the first two, namely, saving 
the capital invested in the Company and saving the salary, might be 
covered by the judgment of Mr. Justice Lawrence. But it is clear 
that business reputation and credit cannot be merely in relation to the 
Insurance Company. It must be in respect of the general business 
reputation and creffit of the ass^see as a promoter of different com- 
panies, of which he is either the Managing Director or a partner in the 
managing agency firm. In that view it is clear that the allowance is 
not solely for the purpose of making or earning the income, profits or 
gains shown under the first two items. It is in the nature of a general 
capital expenditure, not merely limited to this particular Insurance 
Company. 

(1) (1942) 10 I.T.R. Snppl. 1. 
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I, therefore, think that the ease is not clearly covered by Section 
12 (2). It is claimed as an allowance, and, therefore, it is the duty of 
the assessee to show that it is covered by the exception. As that is not 
shown, the answer must be that this payment cannot be allowed as an 
expenditure. 

Reference anstoered accordingly. 


[In ihb Patna Hiqh Count.] 

KAMESHWAE SINGH BAHADUE 

V. 

GOVBENMENT OP BIHAE. 

Habribs, G J., Pazii Au and Manoeab Lall, JJ. 

April 1, 1942. 

Bihab AobiouiiTTJbal Inoohb-tax — ^Dbhuotions — Ghabobb nob 
O oMiBOTiNQ Ebnt — “ Ebnt Whioh Aoobubd Duh in Pbbvioos Ybab” 
— Whbthbb Ebnbbs to Gubbbnt as wbli. as Abbbab Ebnt — 
Ebnt— Meaning of— Bihab Agrioultubal Income-tax Act (VII of 
1938), Sec. 6 (c). 

The words " rent which aecrmd dm in the previous year " in Sec- 
tion 6 (o) of the Bihar Agricultural Income-tax Act mean rent whioh 
actually fell due and first became recoverable in that year. Consequent- 
ly the deduction to be allowed under Section 6 (c) of the Act in respect 
of collection changes is to be calculated on the total amount of rent fall- 
ing dm in the course of the previous year only, and not on the total rent 
falling due in that year together with arrears of rent realisable in 
respect of earlier years. 

The word “rent" in Section 6(c) does not include interest on arrears 
of rent. The word means what was actually agreed to be paid for the 
land between the landlord and the tenant. 

Maharaja Bahadijb Eam Ean Yijat Pbasab Singe v. Province 
OF Bihab [1942] (10 I.T.E. 4A6) followed. 

Cases referred to 

Maharaja Bahadur Ram Ran Vijay Prasad Singh o. Province of Bihar (1942) 
10 l.T,R. 446 ; A.I.R. 1942 Pat. 435 ; 202 l.C. 128. 

Slack V, Sharp (1838) 8 Ad. & E. 366 ; 1 New. & P. 390 ; 7 L.J.K.B. 225 ; 2 Jur. 839. 

Case referred to the High Court of Judicature at Patna, by the 
Board of Agricultural Income-tax, Bihar, under Section 26 (3) of the 
Bihar Agricultural Income-tax Act (YIl of 1938), for the decision of the 
following question of law, vie., “ Whether the deduction to be allowed 
under Section 6 (c) of the Bihar Agricultural Income-tax Act, 1988, is 
to be calculated in the present case on the total amount of rent falling 
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due in the course of the previous year only, or on the total rent falling 
due for that year together with arrears of rent realisable in respect of 
earlier years.” 

Miscellaneous Judicial Case No. 67 of 1941. 

The facts of the case appear fully in the judgment of Harries, C.J. 

P. B. Das, Murari Prasad, S. Srivatsava and G. D. Misra, for 
the petitioner. 

Advocate-General, for the opposite party. 

JUDGMENT. 

Habbibs, 0. J. — This is a reference made by the Board of Agri- 
cultural Inoome-tas, Bihar, under Section 26 (3), Bihar Agricultural 
Income-tax Act, in which the opinion of the Court is required upon 
the following question : — 

".Whether the deduction to be allowed under Section 6 (c), Bihar 
Agricultural Income-tax Act, 1938, is to be calculated in the present 
case on the total amount of rent falling due in the course of the previous 
year only, or on the total rent falling due for that year together with 
arrears of rent realisable in respect of earlier years.” 

For the year of assessment of 1939-40 the Maharajadhiraj of 
Darbhanga claimed that a sum of Be. 18,44,676-10-0 should be deducted 
from his agricultural income in respect of collection charges. The 
taxing authorities allowed a deduction of Bs. 6,30,067-16-1 and dis- 
allowed the remainder. From the order of the Income-tax Officer tlie 
aseessee appealed but obtained no relief. He eventually asked the 
Board of Agricultural Income-tax, Bihar, to state a case, but the Board 
refused to do so. On application to this Court this Court by its order 
dated 26th August 1941, directed the Board to state a case on the ques- 
tion which I have already set out. Permissible deductions from 
agricultural income are dealt with in Sections 6 and 7, Bihar Agricul- 
tural Income-tax Act, and the relevant provision in this case is Sec- 
tion 6 and clause (c) thereof. Section 6 provides that 

“ the agricultural income mentioned in sub-clause (1) of clause (a) 
of Section 2 shall be deemed to be the sum realised in the previous 
year on account of agricultural income mentioned in the said sub- 
clause (1), after making the following deductions ; (c) a sum equal to 
12i' per cent, of the total amount of the rent which accrued due in the 
previous year, in respect of the charges for collecting the same.” 

Sub-clause (1) of clause (a) of Section 2 deals with rent or income 
derived from land which is used for agricultural purposes, and clause (a) 
of Section 6 allows a deduction in respect of collection charges of a 
sum equal to 12^ per cent, of the total amount of the rent which 
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I, therefore, think that the case is not clearly covered by Section 
12 (2). It is claimed as an allowance, and, therefore, it is the dnty of 
the assessee to show that it is covered by the exception. As that is not 
shown, the answer mnst be that this payment cannot be allowed as an 
expenditure. 

Beferenee anstoered accordingly. 


[Ib thb Paxna High Cotjbi.] 

KAMESHWAE SINGH BAHADUE 

V. 

GOVBENMENT OF BIHAE. 

Habbibs, G J., Fazii AiiI and Mabohab Lall, JJ. 

April 1, 1942. 

BiHAB AaBIOTTIiTirBAIi Iboomb-xax — ^Dbduoiiobs — Chabobb fob 
OoiiLBCTiBQ Ebbt — “ Eebt Whioh Aoobtjbd Dub IB Pbeyious Ybab” 
— WhBTHEB EbPBBS to OuBBEBT A3 WELIi AS Abbbab EbBT — 
Ebbt — ^Mbabibg as — Bihab Agbioultubal Iboomb-tax Act (VII op 
1988), Sec. 6 (c). 

' The words " rent which accrued due in the previous year ” in Sec- 
tion 6 {c) of the Bihar Agricultural Income-tax Act mean rent which 
actually fell due and first became recoverable in that year. Consequent- 
ly the deduction to be allowed under Sections (o) of the Act in respect 
of collection charges is to be calculated on the total amownt of rent fall- 
ing due in the course of the previous year only, and not on the total rent 
falling due in that year together with arrears of rent realisable in 
respect of earlier years. 

The word “rent’' in Section 6 (c) does not include interest on arrears 
of rent. The word means what was actually agreed to be paid for the 
land between the landlord and the tenant. 

Mahabaja Bahadub Eam Eab Vijay Pbasad Sibgh v. Pbovibce 
OP Bihab [1942] (10 LT.E. 446) followed. 

Cues referred to 

Maharaja Bahadur Ram Ran Vijay Prasad Singh v. Province of Bihar (1942) 
10 1.T.R. 446 ; A.I.R. 1942 Pat. 43S ; 202 1.C. 128. 

Slack V. Sharp (1838) 8 Ad. ft E. 366 ; 1 New. & P. 390 ; 7 L.J.K.B. 225 ; 2 Jnr. 839. 

Case referred to the High Court of Judicature at Patna, by the 
Board of Agricultural Income-tax, Bihar, under Section 26 (8) of the 
Bihar Agricultural Income-tax Act (VII of 1988), for the decision of the 
following question of law, vie., “ Whether the deduction to be allowed 
under Section 6 (c) of the Bihar Agricultural Income-tax Act, 1988, is 
to be calculated in the present case on the total amount of rent falling 
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due in the coarse of the previous year only, or on the total rent falling 
due for that year together with arrears of rent realisable in respect of 
earlier years.” 

Miscellaneous Judicial Case No. 57 of 1941. 

The facts of the case appear fully in the judgment of Harries, C.J. 

P. B. Das, Murari Prasad, 8. Srivaisava and O. D. Misra, for 
the petitioner. 

Advoeate-Qeneral, for the opposite party. 

JUDGMENT. 

Habbies, 0. J. — This is a reference made by the Board of Agri- 
cultural Income-tax, Bihar, under Section 25 (3), Bihar Agricultural 
Income-tax Act, in which the opinion of the Court is required upon 
the following question : — 

“.Whether the deduction to be allowed under Section 6 (c), Bihar 
Agricultural Income-tax Act, 1938, is to be calculated in the present 
case on the total amount of rent falling due in the course of the previous 
year only, or on the total rent falling due for that year together with 
arrears of rent realisable in respect of earlier years.” 

For the year of assessment of 1939-40 the Maharajadhiraj of 
Darbhanga claimed that a sumofBs. 18,44,676-10-0 should be deducted 
from his agricultural income in respect of collection chargee. The 
taxing authorities allowed a deduction of Bs. 6,30,057-15-1 and dis- 
allowed the remainder. From the order of the Income-tax Ofiioer the 
assessee appealed but obtained no relief. He eventually asked the 
Board of Agricultural Income-tax, Bihar, to state a case, but the Board 
refused to do so. On application to this Court this Court by its order 
dated 25th August 1941, directed the Board to state a case on the ques- 
tion which I have already set out. Permissible deductions from 
agricultural income are dealt with in Sections 6 and 7, Bihar Agricul- 
tural Income-tax Act, and the relevant provision in this case is Sec- 
tion 6 and clause (c) thereof. Section 6 provides that 

“ the agricultural income mentioned in sub-clause (1) of clause (a) 
of Section 2 shall be deemed to be the sum realised in the previous 
year on account of agricultural income mentioned in the said sub- 
clause (1), after making the following deductions : (c) a sum equal to 
12^ per cent, of the total amount of the rent which accrued due in the 
previous year, in respect of the charges for collecting the same.” 

Sub-clause (1) of clause (a) of Section 2 deals with rent or income 
derived from land which is used for agricultural purposes, and clause (a) 
of Section 6 allows a deduction in respect of collection charges of a 
sum equal to 12j|f per cent, of the total amount of the rent which 
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accrued due iu the previous year. In Miscellaneous Judicial No. 99 of 
1940^ in which a judgment was given to-day, this Court has held 
that the word *‘rent” in Section 6, clause (c), does not include interest 
on arrears of rent. The word means what was actually agreed to be 
paid for the land between the landlord and the tenant. 

The contention of the assessee in this case was that the phrase 
‘‘the total amount of the rent which accrued due in the previous year 
meant not the actual rent that fell due in the previous year but the 
actual amount of rent which was realisable in the previous year. In 
other words, the total amount of the rent which accrued due in the 
previous year meant not only the actual rent which fell due in that 
year but rent which had fallen due in previous years and which had 
not been realised but could be realised in the year in question. The 
Income-tax authorities,’ however, held that the phrase “ the total 
amount of the rent which accrued due in the previous year’’ meant 
only the actual rent which fell due in that year — in other words, the 
jamabandi rent for that year. The question which has to be decided 
is what is meant by the words “which accrued due in the previous 
year.” If the words “rent which accrued due in the previous year 
mean rent which fell due in the previous year, then the Income-tax 
authorities are right. On behalf of the assessee, however, it has been 
contended that the word “accrue” connotes growth, and, therefore, 
“rent which accrued due in the previous year” must mean all rent 
which was then recoverable, though part of it bad actually fallen due 
in earlier years. In the Shorter Oxford English Dictionary the mean- 
ing of the word “accrue” is given as : “ Fall as a natural growth or 
increment ; to come as an accession or advantage ; to arise or spring 
as a natural growth or result ; to grow.” 

It must be remembered, however, that the word is used in the past 
tense in Section 6 (c). The actual words are : “a sum equal to 12|r 
per cent, of the total amount of the rent which accrued due in the 
previous year”; that is, 12J per cent, of the rent which has grown 
due or which has actually become due in the previous year. 

Beliance was placed on certain income-tax cases in which the 
words “accrues” or “arises” have been considered ; but those cases 
are not applicable because the phrase in Section 6 (c) is in the past 
tense. What is allowed in respect of collection charges is 12| per cent, 
of a sum which actually became due in the previous year. It is there- 
fore necessary to consider when rent actually accrues or becomes due. 
At Common law in England rent accrued due when it became payable 
and at no other time. This is clearly laid down in Slack v. 8harp\ 
At page 873 Patterson, J., observed : 

(l) Ram Ran Vijay Prasad Siogh Province of Bihar (1943) 10 1.T,R. 446, 
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“ The question is merely when the rent accrued. Sent accrues 
when it becomes due, and at no other time. If there be no demise, and 
an action be brought merely for use and occupation, then the compen- 
sation due for such actual occupation accrues, like interest, de die in 
diem. But where there is an actual demise, and an express reservation, 
the rent accrues on the day named in the reservation, and on no other.” 

In this province rent only accrues on the day on which it becomes 
payable. Section 68, Bihar Tenancy Act, is in these terms : 

” Subject to agreement or established usage, a money-rent payable 
by a tenant shall be paid in four equal instalments, falling due on the 
last day of each quarter of the agricultural year.” 

The rent therefore accrues due on those dates. There is a similar 
provision in the Chota Nagpur Tenancy Act. Section 52 of that Act 
provides : 

“ Subject to any registered agreement or local custom or usage to 
the contrary, a money-rent payable by a tenant shall be payable in four 
equal instalments falling due on the last day of each quarter of the 
agricultural year.” 

In my view, the only rent which can be said to have accrued due 
in the previous year is the rent which actually fell due in that year. In 
that year other rent might be recoverable, such as rent which fell due 
in previous years and which had not been realized. It would however 
be straining the language of Section 6 (c) to hold that rent which had 
fallen due in earlier years but was recoverable in the previous year was 
rent which had accrued due in the previous year. The words “ which 
accrued due in the previous year ” can, in my judgment, only mean 
rent which fell due or became payable in that year. 

It is to be observed that if the assessee’s contention be well found- 
ed he might obtain a deduction for a number of years on the same rent. 
Assume x rupees had fallen due as rent in the previous year and y 
rupees was due in respect of earlier years but which remained unrea- 
lized. According to the assessee, he would be entitled to 12^ per cent, 
of X plus y. In the following year let us assume x rupees again be- 
came due as rent. If none of the arrears had been realised, the asses- 
see, according to his argument, would for that year be entitled to a 
deduction not only of 12]r per cent, of x rupees but also of 12jr per cent, 
on the unrealized arrears of x plus y ; t^t is, a deduction of 12]r per 
cent, of 2 z plus y. In such a case he would be receiving a deduction in 
respect of xxy rupees twice over. In my view, such could never have 
been the intention of the L^islature. 

The scheme of the section appears to me to be clear. The 
Legislature have adopted a rough and ready method of arriving at a 
T— ac 



154 


INCOllB TAX BKPOBTS 


[VOL. XI 


dednotion to be made in respect of collection obarges. The deduction 
is not based on actual rent realized in a particular year but on the 
rent which fell due in that year, and it matters not whether such rent 
has or has not been collected. Each year the assessee is given 12^ per 
cent, on the jamabandi rent, and that may in some years be a generous 
deduction, whereas in others it may not be so generous. Where arrears 
of previous years have been collected, the deduction is not gener- 
ous, but where there are no arrears and the rent which fell due in the 
previous year has not been collected in its entirety, the deduction is 
really a generous one. It is a rough and ready method of arriving at a 
fair deduction for collection charges, and in my judgment the view of 
the Income-tax authorities must be maintained. “ Bent which accrued 
due in the previous year ” can only mean rent which actually fell due 
and first became recoverable in that year. 

For the reasons which I have given, I would therefore answer the 
question submitted as follows : The deduction to be allowed under 
Section 6 (c), Bihar Agricultural Income-tax Act, 1988, is to be calcu- 
lated in the present case on the total amount of rent falling due in the 
course of the previous year only, and not on the total rent falling due 
in that year together with arrears of rent realizable in respect of earlier 
years. The assessee must pay the costs of this proceeding, and I would 
assess the hearing fee at Bs. 100. 

Fazl Ali, J. — agree. 

Manohab LaiiL, J. — agree. 

Befermoe answered OGcordingVy. 


[In the Naqpub High Ootjbt.] 

Met, PANNABAI 

». 

COMMISSIONEB OF INCOME-TAX, 0. P. & U. P. 

Nitogi and Digbt, JJ. 

December 18, 1942. 

Indian Inoomb-taz Act (XI of 1922), Sbos. 3, 66 — Hin utt Un- 
DiviDBD FamhiY — ^W iDOW OF Last Subviving Copabobnbb and 
Widow of Last Subviving Oopabobnbb’s Fathbb — ^Whbthbb 

OONSTITTJTB A HjNDTI DNDIVIDBD FaMILT — WhBTHBB INOOMB 
Bbobivbd Assbssabdb as Income of the Family.* 

* The Hindu Women’s Rights to Property Act, 1937, had no application here, as both 
<he husband of the assessee and the assessee’s father-in-law died before the commencement of 
yxe Act.»-»ED, 
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The widow of the last surviving coparcener oj a Hindu undivided 
family adopted a son after her husband's death. The son also died 
issueless leaving behind him his wife (the assesses) and Jter mother-in-law. 
The question being whether the assessee and her mother-in-law who 
was entitled to maintena/nce constituted a Hindu tmdivided family with- 
in the meaning of Section 66 and whether the income received by the asses- 
see should be assessed as the income of the Hindu undivided family : 

Held, that the assessee and her motlier-in-laAo did not constitute 
a Hindu undivided family within the meaning of that term as used in 
Section 66. The assessee was the sole owner of the property which had 
devolved on her on the death of her husband atid the income from the 
property was liable to be assessed as the income of an individual cund 
not as the income of the Hindu undivided family notwithstanding that 
it was subject to the right of maintenance of her motJter-in-law. 

Cases referred to : 

Baji Rao i). Ramkrishna (1941) l.L,R. 1941 Nag. 707. 

Bijoy Gopal Mnkherji o. Krishna Mahishi Debi (1907) 34 Cal. 329 ; 34 I.A. 87 ; 9 Bom. 
L.R. 602 ; 11 C.W.N. 424 ; 3 C.L.J. 334 : 2 M.L.T. 133 ; 17 M.L.J. 154 ; 4 A.L.). 329. 

Commissioner of Income-tax, Bombay v. Laxminarayan (1935) I.L.R. 59 Bom. 618 ; 3 
I.T.R. 367 ; 8 I.T.C 239 ; A.I.R. 1933 Bom. 412 ; 37 Bom. L.R. 69. 

Kalyanji Vithaldas o. Commisdoner of Income-tax, Bengal (1937) LL.R. (1937) 1 Cal. 
653 ; 3 I.T.R. 90 : A.I.R. 1937 P.C. 36 : 41 CW.N. 385, 

Mst. Draupadi «. Vikram (1939) I.L.R. 1939 Nag. 88, 

Vedathanni v. Comndssionet of Income-tax, Madras (1932) I.L.R. 56 Mad. 1 ; 63 M.L.J. 
342 : A.I R. 1932 Mad. 733 ; 140 I.C. 70 ; 1 1.T.Bt. 70 ; 6 I T.C. 267. 

Case stated under Section *66 (8) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, C. P. and H. P. : 
(Miscellaneous Civil Case No. 86 of 1942). 

STATEMENT OF CASE. 

“ In compliance with your Lordships’ order*, dated the 4th Octo- 
ber 1940, in Misc. Civil Cases Nos. 188 and 139 of 1937, 1 have the 
honour to submit, for your Lordships’ decision, under Section 66 (8) of 
the Indian Income-tax Act, 1922 (hereinafter referred to as “ the Ac^ ”), 
the question of law set out in paragraph 3 below and held by your 
Lordships to arise from the assessments for the years 1935-36 and 
1934-35 made on Mst. Panna Bai, minor, widow of Sheo Batan 
deceased, under the guardianship of Met. Mula Bai, widow of Chunni- 
lal Nathmal, of Nandura, taluq Malkaxmr, district Buldana. 

2. Facts of the case. — ^Up to and including the assessment for the 
year 1933-34, based on the income of the ‘ previous year ’ ended Dewali 
1932, the assessments in this case were made in the status of a Hindu 
undivided family. The family was originally composed of Chunni 
Lai, the Karta, and his wife Mst. Mula Bai. In the year 1983 Chunni 
Lai died, leaving his widow Mst. Mula Bai surviving him. She, as his 

* Printed infra at p. 159. 
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widow, adopted Sheo Batan and the joint family property devolved on 
him. In 1934 Sheo Batan also died and was survived by his widow 
Mst, Panna Bai (minor) and the other widow Mst. Mula Bai. No 
male issue was left by either Chunni Bai or Sheo Batan and the family 
during the material period of time was composed of the said two 
widows only. On the death of Sheo Batan, his widow Mst. Panna 
Bai succeeded to the entire estate underthe Hindu law. In these 
circumstances, the Income-tax Officer assessed Mst. Panna Bai (who 
will hereinafter be referred to as “ the assessee ”) in the status of an 
‘ Individual ’ for the years 1935-86 and 1934-36. The assessment for 
the year 1934-36 was originally made under Section 23 (4) of the Act 
on an income of Bs. 1,02,806. The assessee applied unsuccessfully to 
the Income-tax Officer under Section 27. Her appeal to the Appellate 
Assistant Commissioner was also not successful. The Commissioner, 
however, in exercise of his powers under Section 33 of the Act, as it 
stood prior to the 25 th January 1941, set aside the assessment. A 
fresh assessment was then made by the Income-tax Officer on an 
income of Bs. 69,027, which on appeal was reduced to Bs. 33,120. 
The assessment for the year 1936-86 was in the first instance made on 
an income of Bs. 1,02,624 under Section 23 (4) of the Act. The assessee 
applied to the Income-tax Officer under Section 27 of the Act for can- 
cellation of the assessment. The Income-tax Officer accepted the 
application and cancelled the assessment as by this time the Commis- 
sioner’s order under Section 33 in respect of the assessment year 
1934-35 had been received by him. A fresh assessment was made by 
the Income-tax Officer for 1936-36 on an income of Bs. 87,601, which 
on appeal was reduced to Bs. 43,602. 

The assessee thereafter filed two combined applications under Sec- 
tions 33 and 66 (2) of the Act before my predecessor, asking him to 
revise the fresh assessment under Section 33 or, in the alternative, to 
make a reference to the High Court under Section 66 (2) on the basis 
of certain alleged questions of law framed by her. My predecessor 
refused both these requests and rejected the applications. 

3. Question of law. — ^It was in these circumstances that the assesses 
applied to your Lordships for the issue of a mandamus under Section 
66 (3) of the Act. In so far as the applications related to the merits of 
the assessments the matters in dispute have been concluded by your 
Lordships' order of the 4th October 1940.* Your Lordships, however, 
have been pleased to direct me to state a case and to refer the follow- 
ing question of law for your Lordships’ decision : — 

** Where a Hindu family consists of a daughter-in-law (the widow 
of the last surviving coparcener) and her mother-in-law (the widow of 

* Printed infra at p. 190. 
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that last sarviying coparcener’s father), do they form a 'Hindu 
undivided family ’ within the meaning of that term as used in Sec- 
tion 65 of the Income-tax Act ?” 

This question is accordingly referred to your Lordships for decision 
under Section 66 (3) of the Act. 

Copies of the following documents, which appear to be all that is 
necessary for the determination of the question of law referred are 
attached hereto as Exhibits : — 

(1) Fresh assessment order, dated the 11th May 1936, for 1934-36 
— ^Exhibit A ; (2) Appellate order, dated the 21st September 1986, 
against fresh assessment for 1934-85 — ^Exhibits ; (3) Fresh assessment 
order, dated the 2l8t May 1936, for 1935-86 — Exhibit C ; (4) Appellate 
order, dated the 21st September 1986, against fresh assessment for 
1936-86— Exhibit D ; (6) Commissioner’s order under Sections 38/66 
(2), dated the 6th February 1937, for 1934-86 — Exhibit E ; (6) Commis- 
sioner’s order under Sections 38/66 (2), dated the 6th February 1937, 
for 1936-86 — Exhibit F; (7) Assessee’s application to the High Court, 
dated the 14th August 1937, under Section 66 (3) — ^Exhibit G ; (8)iHigh 
Court’s order, dated the 4th October 1940, under Section 66 (3) — 
Exhibit H.* 

4. Commissioner’s opinion. — It may be stated at the outset that the 
Hindu Women’s Bights to Property Act, 1937, has no application as 
both Chuni Lai and the son Sheo Batan adopted by his widow Mula Bai 
died before the commencement of that Act. The case is governed by the 
general Mitakshara law of inheritance. According to Section 34 (2) (ii) 
of Mulla’s Hindu law “ if the deceased was at the time of .his death the 
sole surviving member of a coparcenary, the whole of his property in- 
cluding the coparcenary property will pass to his heirs by succession 
according to the order given in Section 43. According to Section 43, 
the widow is the heir, though to a linaited extent, if there is no son, 
grandson or great grandson. The mother’s position is much lower 
down on the list (7 th) and although the widow Mula Bai may be en- 
titled to maintenanoe as member of the Hindu undivided family she 
can inherit the property only after Mst. Panna Bai. In Kalyatyi^s 
oase^, their Lordships of the Privy Council held <that it would not be in 
consonance with ordinary notions or with a correct mterpretation of 
the law of the Mitakshara to hold that property which a man has 
obtained from his father belongs to a Hindu undivided family by rea- 
son of his having a wife and daughters. It would be much less in con- 
sonance with ordinary notions or with the law of the Mitakshara to 
hold that property inherited by the widow of the sole surviving Tnn.i« 
member belongs to a Hindu undivided family consisting of herself 

« Printed infra at p. 159. (1) (1957) 5 LT.R. 90. 
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and the widowed mother of her late husband. As ruled by the Privy 
Oonncil in another case {Bijoy Gopal v. Krishna^), a widow or other 
limited heir is not a tenant-for-life, bnt is tJie owner of the property 
inherited by her, subject to certain restrictions on alienation, and 
subject to its devolving upon the next heir of the last full owner on her 
death. The whole estate is for the time vested in her, and she repre- 
sents it completely. As held in that case “ her right is of the natare 
of a right of property ; her position is that of owner ; her powers in 

that character are, however, limited ; bnt so long as she is alive no 

one has any vested interest in the succession.” 

So far as the income is concerned. Section 177 of Mulla’s Hindu 
Law lays down : 

“ A widow or other limited heir is not a trustee for the rever- 
sioners. She has absolute power of disposal of the income of the 
property inherited by her. She is not bound to save the income. She 
may spend the whole income upon herself, or give it away as she likes 
during her life.” 

Thus the position is that the sole owner of the income and corpus 
is Mst. Panna Bai and her mother-in-law Met. Mula Bai, even if 
entitled to maintenance, is not a co-heir with Panna Bai. The former’s 
position as regards income is identical to that of a sole surviving male 
member (prior to 1937) having female members entitled to maintenance. 
Applying to this position the test laid down in the following observa- 
tion of their Lordships of the Privy Council in Kalyanji Vithaldas v. 
Commissioner of Income-tax, Bengal [1987] (5 I.T.B. 90, on p. 96) the 
conclusion is irresistible that the income is to be assessed in the status 
of individual, even if it were conceded for the sake of argument that 
she and her widowed mother-in-law between them form a Hindu 
undivided family. 

In an extra legal sense, and even for some purposes of legal 
theory, ancestral property may perhaps be described, and usefully des- 
cribed, as family property; but it does not follow that in the eye of the 
EQndu law it belongs save in certain circumstances, to the family as 
distinct from the individual. By reason of its origin a man’s property 
may be liable to be divested wholly or in part on the happening of a 
particular event, or may be answerable for particular obligations, or 
may pass at his death in a particular way ; but if, in spite of all such 
facts, his personal law regards him as the owner, the property as his 
property and the income therefrom as his income, it is chargeable to 
income-tax as his, i.e., as the income of an individual.” 

My respectful opinion, therefore, is that the question referred 
should be answered in the, negative. 

(1) (1907) L.R. 34 LA. 87. at pp. 91, 92. 
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6. As required by the prescribed rules, a copy of the draft state- 
ment of facts and question of law was sent to the assessee by registered 
post on the 31st December 1941, and she was asked to state within 
14 days whether she accepted the statement of facts as correct or desired 
any amendments to be made therein. No reply has, however, been 
received from her.” 

Exhibit H. 

The application of the assessee under Section 66 (3) of the Indian 
Income-tax Act (XI of 1922) requiring the Commissioner of Income- 
tax, C. P. and IJ. P., to state a case came up for hearing before Stone, 
C. J., and Clarke, J., and the learned Judges passed the following order 
on 4th October 1940. 

" This order disposes of Miscellaneous Civil Gases Nos. 138 of 
1937 and 139 of 1937. 

These are two applications which seek an order calling upon the 
Commissioner of Income-tax to state a case. They are made under 
Section 66 (3) of the Income-tax Act, 1922. M. C. G. No. 138 of 1937 
relates to the year of assessment of 1935-36 while M. G. G. No. 139 of 
1937 relates to the Income-tax year 1934-35. Otherwise the points are 
substantially the same and the applicants are the same and are the 
widow of one Sheoratan and the widow of Chunnilal Nathmal. 
Chunnilal Nathmal was a person who carried on money-lending-pawn- 
broking business together with other activities and he died in 1933 
leaving the 2nd applicant. Met. Mula Bai surviving him. She, as his 
widow, adopted to him Sheoratan who in tom died in 1934 leaving 
behind him his widow the let applicant. Met. Panna Bai, who has been 
at all material times a minor. The Income-tax authorities appear in 
the past to have had a good deal of trouble with Chunnilal Nathmal 
and some of that trouble appears to have lived on after his death. 
Their difficulty has been to ascertain what is the true income assess- 
able to income-tax. The Assistant Commissioner came to the con- 
clusion that there had been suppressions so that the books which 
were placed before the Income-tax authorities as representing the busi- 
ness did not tell the true story and in particular he came to the con- 
clusion that loans to the extent of 4} lakhs of rupees had been kept 
out of the books and that had they been put in the books that would 
have shown an increase in income of Bs. 31,500. Then apparently 
the assessee filed affidavits and the Income-tax Officer appears to have 
been satisfied that no interest had been received in respect of those 
sums in respect of the accounting year. This finding was accepted by 
the Assistant Commissioner of Income-tax but he, as we think very 
rightly, concluded that books that left out of account 4} lakhs and 
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kept by a business that was showing a total income of Bs. 2,593 for 
the year of assessment were not reliable books. 

It is said that the Assistant Commissioner of Income-tax had 
nothing whatever to go upon in arriving at that conclusion of fact. 
To us it appears clear that he had very weighty material to go upon. 
The books before him did not refer at all to what must have been a very 
considerable part of the business. It is said that the Income-tax authori- 
ties knew all about this because they had accepted these books in the 
past and had been told and accepted the assurance that the books show- 
ed interest payments correctly whenever they were received from these 
loans. That, in our opinion, does not entitle the assessee who puts 
forward books of this kind before the Income-tax authorities to demand 
that those books should be accepted as correctly representing the posi- 
tion. The Assistant Commissioner observes as follows : — 

“ Admittedly loans of nearly four and half lacs to the above- 
named persons of Ehandwa are not to be found in the Nandura or 
Bombay books and so also there is no mention in them of the deposit 
with Sadasukh Q-ambhirmal. It is, therefore, highly probable that the 
assessee has advanced similar loans to others without keeping any re- 
cord of them in his accounts. There may be a record somewhere, but 
so fax as the income-tax proceedings are concerned nothing has been 
produced. It is urged that though these accounts do not exist in the 
ledgers, the assessee has been showing them every year in the returns 
and returning such interest as was received in any year, and therefore, 
these are no omissions. I think the argument has only to be stated to 
expose its futility. It is a clear confession of the incompleteness of the 
accounts and the very fact that transactions involving lakhs of rupees 
do not find a place in the books takes away considerably from their 
reliability and evidentiary value.” 

We regard that as a studied understatement and certainly do not 
think that it goes too far. It is a finding based on evidence and it is a 
conclusion, in our opinion, that raises no point of law. Neither does 
it raise a point of law that the Assistant Commissioner of Income-tax 
proceeds thereafter on the basis of Section 18 proviso of the Income- 
tax Act. Having come to the conclusion that the books are not 
regularly kept he does the best he can to estimate what the income is. 
He gives the assessee, as it appears to us. every possible allowance. 
In our view therefore there is no reason at all for him to state a case 
so far as this part of the application is concerned. 

The application, however, raises another point which is a point of 
law and can be stated thus : Where, as here, the family has reduced down 
to the widow of the last surviving coparcener and her mother-in-law, 
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widow of that last snrvmng coparcener’s father, do they form a 
Hindu undivided family within the meaning of that term as used in 
Section 55 of the Income-tax Act ? The point is one, in oar opinion, of 
law and we apprehend that a case would have been stated on this point 
of law had the Commissioner of Income-tax not considered that the 
matter was not open not having been raised before the Assistant Com- 
missioner. In our opinion the fact that it was not clearly raised should 
not shut out a point of this kind if no fresh facts are required in order 
fairly to raise the point and if there is no surprise, and in so saying we 
rely on the observations of Atkin, L.J., (as he then was) in Attomey- 
Qmeral v. Aramayo and Other that “if the point of law or the 
erroneous nature«of the determination of the point of law is apparent 
upon the case as stated and there are no further facts to be found, it 
appears to me that the Court can give effect to the law.” 

We, therefore, gramt the application so far as the question raised 
in clause (i) of paragraph 5 is concerned and reject it so far as clauses (id) 
and (iii) of paragraph 5 are concerned. The question formulated in 
paragraph 5 (1) will be somewhat extended. The question will be. re- 
drafted to read as follows 

“ Where a Hindu family consists of a daughter-in-law (the widow 
of the last surviving coparcener) and her mother-in-law (the widow of 
that last surviving coparcener’s father), do they form a ‘Hindu undivided 
family’ within the meaning of that term as used in Section 55 of the 
Income-tax Act 

JS. K, Boo and V.K. BoQwada, for the assessee. 

B.B.D.N. Ohoudhari, for the Commissioner. 

The judgment of the Court on the Beference of the • Commissioner 
under Section 66 (3) of the Income-tax Act was as follows : — 

JUDGMENT. 

In compliance with this Court’s order dated 4th October 1940 in 
Miscellaneous Civil Cases Kos. 138 and 139 of 1937 the Commissioner 
of Income-tax of Central and United Provinces has submitted for this 
Court’s decision under Section 66 (3) of the Indian Income-tax Act of 
1922 the question of law set out below : — 

“ Where a Hindu family consists of a daughter-in-law (the widow 
of the last surviving coparcener) and her mother-in-law (the widow of 
that last surviving coparcener’s father), do they form a'* Hindu undivid- 
ed family’ within the meaning of that term as used in Section 55 of the 
Income-tax Act ?’’ 

2. The facts are that up to and including the assessment for the 
year 1983-34 based on the income of the previous year ended Diwali 

(1) (1925) 9 Tax Cas. 445, at 497. 

1— at 
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1982 the asBesBrnents in this case were made in the status of a Hindtt 
undivided family. The family was originally composed of Ghunnilal 
and his wife Mt. Mulahai. Ghunnilal died in the year 1933 survived by 
the widow Mt. Mulabai who after her husband’s death adopted one 
Sheoratan. He also died in 1934 leaving behind his widow Mt. Panna- 
bai (Minor) but no son with the result that the family now consists of 
Mt. Pannabai, the daughter-in-law, and Mt. Mulabai, the mother-in- 
law. The Income-tax Officer assessed Mt. Pannabai in the status of an 
individual for the years 1934-35 and 1935-36. The Gommissioner of 
Income-tax upheld the Income-tax Officer’s order assessing Mt. Panna- 
bai in the status of an individual and declined to make a reference to the 
High Gourt under Section 66 (2) of the Income-tax Act for its decision, 
whereupon the assesses obtained an order from this Gourt on 4-10-40. 

3. The main argument on behalf of the assessee is that she and 
her mother-in-law who is entitled to maintenance as a member of the 
joint family, constitute a Hindu undivided family and consequently that 
the assessments should have been on the footing of a Hindu undivided 
family. Eeliance was placed on behalf of the assessee on Vedatlumni 
V. Gommissioner of Income-tax, Madras^, Commissioner of Income-tax, 
Bombay v. Laxmmarayan^, Msi. Draupadi v. Vikram? and Bajirao v. 
Bamakrishna*, for the proposition that a Hindu joint family may con- 
sist of only female members. The two Nagpur cases are not in point 
as the questions there were dealt with purely as those arising under 
Hindu law and in no way related to the Income-tax Act. In Vedathanni 
V. Gommissioner of Income-tax, Madras'^, the question was whether the 
maintenance and arrears of maintenance received by a widow of a 
member of a joint family was exempt from taxation under Section 14 
(1) and other sections of the Indian Income-tax Act (XI of 1922). In 
that case there were some observations made that there could be a joint 
family with a single member provided that there were other members 
entitled to maintenance from the estate.- In Commissioner of Income- 
tax, Bombay v. Laxminarayan* the joint family was composed of on 
assesses, his father, mother and wife. They were possessed of ancestral 
property which on the death of the father devolved on the assessee by 
survivorship and thereafter the assessee, his mother and wife continued 
to live as members of an undivided family. It was held that the income 
of the assessee should be taxed as an income of a Hindu undivided 
family for the purposes of super-tax under Section 65 of the Indian 
Income-tax Act, 1922. 

(1) (1932) I.L.R. 56 Mad. I ; 1 1.T.R. 70. (3) (1939) I.L.R. 1939 Nag. 88. 

(2) (1935) T.T..R. 59 Bom. 618; 3 I.T.R. 367. (4) (1941) I.L.R. 1941 Nag. 707. 



1943] MST. PAlflNABAI D. OOMMB. OF INC. TAX, G.P. & U.P. 


163 


4. Both these cases were considered by their Lordships of the 
Privy Council in Kalyanji Vithal Dcbs v. Commissioner of Income*tax^ 
BengaV-f which in our opinion concludes the question raised in this 
case. In that case the business was begun by two separated brothers 
Moolji and Purshottam and one Kalyanji, a stranger, and their contri- 
bution to the capital was not from the ancestral funds. In 1939 Moolji 
made gifts of capital to each of his sons by his first wife, Kanji and 
Sew Das. Kanji and Chatur Bhuj, the brother of Kalyanji, were taken 
into the partnership. In 1930 Sew Das, Moolji’s son, and Ghampsi, 
Kalyanji*s brother, were also admitted in the firm as partners. The 
interest of Kanji and Sew Das was a gift from their father Moolji and 
that of Chatur Bhuj a gift from his brother Kalyanji. M6olji, Purshot- 
tam and Kalyanji each had sou or sons from whom they were not 
divided. Their Lordships pointed out that the income from the firm 
received by each of them was clearly separate and self-acquired pro- 
perty of the partner and that as it was not thrown into the common 
stock it could not be regarded as an income of the joint family. It was 
therefore held that Moolji, Purshottam and Kalyanji were liable to be 
assessed as individuals and not as a Hindu undivided family. 

5. While dealing with the cases of Kanji and Sew Das, sons of 
Moolji, their Lordships assumed that their interest in the firm, which 
was obtained from gift of their father Moolji, was ancestral property 
so that, if either had had a son, the son would have taken an interest 
therein by birth. Then their Lordships had to consider the question, 
“Does then the existence of a wife, or of a wife and daughter, make it 
income of a Hindu undivided family rather than income of the indivi- 
dual partner Their Lordships answered the question in the negative 
on the ground that a man’s wife and daughter are entitled to be main- 
tained by him out of his separate property as well as out of property 
in which he had a coparcensbry interest, but the mere existence of a 
wife or daughter does not make ancestral property joint. Their Lord- 
ships made it clear that though the word “interest” might be used of a 
wife’s or daughter’s right to be maintained nevertheless that does not 
divest or impair the father’s ownership of the joint property whether 
that property is self-acquired or ancestral property belonging to himself 
alone. 

6. Their Lordships further pointed out that the main question 
for consideration for the purpose of Section 65 of the Income-tax Act 
is not whether the assessee, his wife and daughter or other individuals 
entitled to maintenance constitute a Hindu undivided family but 
whether the income of the assessee is the income of the family and dis- 
approved of the view taken by the Bombay High Court in Commissioner 

(1) (1937) I.L.R. (1937) 1 Cal, 653 ; 5 I.T.R. 90, 
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1982 the assessments in this case were made in the statas of a Hindu 
undivided family. The family was originally composed of Ghunnilal 
and his wife Mt. Mulabai. Chunnilal died in the year 1933 survived by 
the widow Mt. Mulabai who after her husband’s death adopted one 
Sheoratan. He also died in 1934 leaving behind his widow Mt. Panna- 
bai (Minor) but no son with the result that the family now consists of 
Mt. Paimabai, the daughter-in-law, and Mt. Mulabai, the mother-in- 
law. The Income-tax Officer assessed Mt. Pannabai in the status of an 
individual for the years 1934-35 and 1935-36. The Commissioner of 
Income-tax upheld the Income-tax Officer’s order assessing Mt. Panna- 
bai in the status of an individual and declined to make a reference to the 
High Court under Section 66 (2) of the Income-tax Act for its decision, 
whereupon the assessee obtained an order from this Court on 4-10-40. 

8. The main argument on behalf of the assessee is that she and 
her mother-in-law who is entitled to maintenance as a member of the 
joint family, constitute a Hindu undivided family and consequently that 
the assessments should have been on the footing of a Hindu undivided 
family. Beliance was placed on behalf of the assessee on Vedathoumi 
V. Commissioner of Income-tax, Madras^, Commissioner of Income-tax, 
Bombay v. Laxminarayan^, Mst. Draupadi v. Vikram^ and Bajirao v. 
BamaJcrishna*, for the proposition that a Hindu joint family may con- 
sist of only female members. The two Nagpur cases are not in point 
as the questions there were dealt with purely as those arising under 
Hindu law and in no way related to the Income-tax Act. In Vedathanni 
V. Commissioner of Income-tax, Madras, the question was whether the 
maintenance and arrears of maintenance received by a widow of a 
member of a joint family was exempt from taxation under Section 14 
(1) and other sections of the Indian Income-tax Act (XI of 1922). In 
that case there were some observations made that there could be a joint 
family with a single member provided that there were other members 
entitled to maintenance from the estate.- In Commissioner of Income- 
tax, Bombay v. Laxminarayan^ the joint family was composed of an 
assessee, his father, mother and wife. They were possessed of ancestral 
property which on the death of the father devolved on the assessee by 
survivorship and thereafter the assessee, his mother and wife continued 
to live as members of an undivided family. It was held that the income 
of the assessee should be taxed as an income of a Hindu undivided 
family for the purposes of super-tax under Section 56 of the Indian 
Income-tax Act, 1922. 

(1) (19321 1.L.R. 36 Mad. 1 ; 1 1.T.R. 70. (3) (1939) I.L.R. 1939 Nag. 88. 

(2) (1935) T.L.R. 59 Bom. 618; 3 I.T.R. 367. (4) (1941) I.L.R. 1941 Nag. 707. 
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4. Both these cases were considered by their Lordships of the 
Privy Conncil in Kalya/nji Vitkal Das v. Commissioner of Income-tax, 
Bengaf, which in onr opinion concludes the question raised in this 
case. In that case the business was begun by two separated brothers 
Moolji and Purshottam and one Kalyanji, a stranger, and their contri* 
bution to the capital was not from the ancestral funds. In 1939 Moolji 
made gifts of capital to each of his sons by his first wife, Kanji and 
Sew Das. Kanji and Ghatur Bhuj, the brother of Kalyanji, were taken 
into the partnership. In 1930 Sew Das, Moolji’s son, and Champsi, 
Kalyanji’s brother, were also admitted in the firm as partners. The 
interest of Kanji and Sew Das was a gift from their father Moolji and 
that of Ghatur Bhuj a gift from his brother Kalyanji. Moolji, Purshot- 
tam and Kalyanji each had son or sons from whom they were not 
divided. Their Lordships pointed out that the income from the firm 
received by each of them was clearly separate and self-acquired pro- 
perty of the partner and that as it was not thrown into the common 
stock it could not be regarded as an income of the joint family. It was 
therefore held that Moolji, Purshottam and Kalyanji were liable to be 
assessed as individuals and not as a Hindu undivided family. 

5. While dealing with the cases of Kanji and Sew Das, sons of 
Moolji, their Lordships assumed that their interest in the firm, which 
was obtained from gift of their father Moolji, was ancestral property 
so that, if either had had a son, the son would have taken an interest 
therein by birth. Then their Lordships had to consider the question, 
“Does then the existence of a wife, or of a wife and daughter, make it 
income of a Hindu undivided family rather than income of the indivi- 
dual partner?” Their Lordships answered the question in the negative 
on the ground that a man’s wife and daughter are entitled to be main- 
tained by him out of his separate property as well as out of property 
in which he had a coparcenary interest, but the mere existence of a 
wife or daughter does not make ancestral property joint. Their Lord- 
ships made it clear that though the word “interest” might be used of a 
wife’s or daughter’s right to be maintained nevertheless that does not 
divest or impair the father’s ownership of the joint property whether 
that property is self-acquired or ancestral property belonging to himself 
alone. 

6. Their Lordships further pointed out that the main question 
for consideration for the purpose of Section 55 of the Income-tax Act 
is not whether the assessee, his wife and daughter or other individuals 
entitled to maintenance constitute a Hindu undivided family but 
whether the income of the assessee is the income of the family and dis- 
approved of the view taken by the Bombay B!igh Gourt in Commissioner 

(1) (1937) (1937) 1 Cal, 633 ; 3 I.T.R. 90. 
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of Ineome-tase, Bombay v. Laxminarayan}, that the income of an aBseS' 
see having wife and mother constituting a Hindu undivided family was 
the income of the family. With reference to Vedathanni v. Commis- 
sioner of Income-tax, Madras^, their Lordships observed that it did not 
cover the question arising under Section 66 of the Inoome>taz Act. 

7. The test as laid down by their Lordships of the Privy Council 
in the above mentioned case is whether the income received by an 
assessee is exclusively his own or the income of the joint family. If 
the income is his individual income and not of a Hindu undivided 
family he would rightly be assessed an individual. This is precisely 
the case here. The assessee is the sole owner of the property which 
has devolved on her on the death of her husband. That property may 
be joint property and she and her mother-in-law may constitute in a 
broad sense a Hindu undivided family but the income she receives from 
the property can in no way be regarded as an income of the family. As 
pointed out by their Lordships of the Privy Council in Bifoy Qopal 
Mukerji v. Krishna Mahishi Deb^, a widow on whom devolved the 
property of her husband is the owner of the property and that so long 
as she is alive no one has any vested interest in the succession. As 
Pannabai is the sole owner of the property and the entire income of 
the property belongs to her, the income is liable to be assessed as an 
income of an individual and not as an income of the joint family not- 
withstanding that it is subject to the right of maintenance in favour of 
her mother-in-law. 

8. Our answer to the question therefore is that the daughter-in- 
law and mother-in-law do not form a Hindu undivided family within 
the meaning of that term as used in Section 56 of the Income-tax Act, 
i.e., in relation to the income. Counsel’s fee Bs. 60. 

Beferenoe answered accordingly. 


[In xhb Naopub Hioh Goubx.] 

LUKHMANJI AND ANOTHBB 

V 

OOMMISSIONEE OP INCOME-TAX, O.P. AND U.P. 
O-BILIiB, C. J. 

December 24, 1942. 

Indian Inoomb-xax Acx (XI of 1922), Sbo. 26A — Pibm — Appdi- 
oAXiON FOB Begisxbaxion — ^Bboxhebs Cabbvino on Bdsinbss in 

(1) (1935) I.L.R. 59 Bom. 618 ; 3 LT.R. 367. 

(3) (1933) I.L.R. 56 Mad. 1 ; 1 1.T JI. 70. 

(3) (1907) 34 Cal. 329 ; 34 LA. 87. 
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Pabtnbbship Afibb Thbib Fathbb’s Death — Shabbs Not Spboifibb 
AND Hohseholb akd Otheb Ebpbhsbs Debited to Fibic — Befttsal 
OF Eboistbation — Validity. 

Two brothers after their father's death entered into a partnership. 
The deed did not specify their shares but simply stated that they were 
equally interested and further provided that all household expenses and 
expenses for any other purpose incurred by any member of either part- 
ner's family should be debited to the firm. The partners admitted that 
there had been no change in the business after their father's death and 
that it was to be carried on exactly as it had been during their father’s 
time. The Income-tax authorities refused registration on the ground 
that no partnership in fact existed : 

Held, that the question for decision was a question of fact and there 
was evidence on which the Income-tax authorities were entitled to reach 
the decision that the partnership was not a real partnership and to refuse 
registration. 

Commissioner of Income-tax, Burma t. Seth Mangoomal Lunida- 
singh [1939] (7 I.T.B. 208 ; A.IJS. 1939 Bang. 178) distinguished. 

Cases referred to 

Bishweswarlal Brijlal, In re (1930) I.L.R. 57 Cal. 1336 ; 4 I.T.C. 365. 

Commissioner of Income-tax, Burma o. Seth Mangoomal Lunidasingh (1939) 7 I.T.R. 
208 ; 1939 Rang. 532 ; 182 I.C. 278 ; A.I.R. 1939 Rang. 178. 

Hafiz Abdul Ghafoor v, Coxnmissioner of Income-tax, C. P. and U. F. (1939) 7 I.T.R. 
625 ; I.L.R. 1940 Nag. 200. 

Mulla Fida AH Sultan Ali o. Commissioaer of Income-tax, C. P. & U. P. (1937) 5 
I.T.R. 615. 

Application under Section 66 (8) of the Indian Income-tax Act 
(XI of 1922) : (Miscellaneous Civil Case No. 86 of 1940). 

A. V. Share and M. B. Pendharker, for the assessee. 

B. B. D. N. Choudhari, fox the Commissioner. 

ORDER. 

The applicants sought to have themselves registered as a firm 
under the provisions of the Indian Income-tax Act, and their applica- 
tion was refused by the Income-tax Officer, Khandwa. The Appellate 
Assistant Commissioner of Income-tax, Jubbulpore, rejected their 
appeal and this order was confirmed by the Commissioner of Income- 
tax, Central and United Province The applicants have applied in 
this Court asking that the Commissioner of Income-tax should be call- 
ed on to state a case, and notice has been issued to that officer to show 
cause why he should not do so. An appearance has been made on his 
behalf. 
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2. The Income-tax authorities have considered that the deed of 
partnership drawn np between the two applicants and which was put 
forward as a basis for registration is a sham and that in fact no part- 
nership exists. The partnei*ship deed in question runs as follows : — 

“ This indenture made on 30th day of August 1938 witnesseth as 
follows ; — 

1. That the parties (1) Seth Lukhmanji alias Nanabhai and (2) 
Seth Hasanali son of Seth Jiwaji Bohras, merchants residents of 
Khandwa along with their sister Mst. Eatanbai w/o Seth Adamji of 
Majmandi Junagadh State and mother Mst. Mannubai inherited the 
business in the year 1917 formerly carried on by Seth Jiwaji son of 
Seth Amiji under the name and style of “ Jiwaji Amiji ” at Khandwa 
as Seth Jiwaji died at the close of 1917. 

2. That the claims of sister Mst. Eatanbai and mother Mst. 
Mannubai were settled in 1918 and since 5th April 1918 Seth Lukh- 
manji alias Nanabhai and Seth Hasanali carry on the business under 
the name and style ‘ Jiwaji Amiji ’ in partnership wherein they are 
equally interested. 

3. That the partnership is registered according to law. 

4. That the partnership owns properties such as press, houses, 
vacant sites and money-lending and the like. 

5. That for business, proper and regular accounts shall be main- 
tained and shall be open to all inspection, profit and loss statement 
shall be drawn up in ledger every year say at Diwali. This shall be 
done if either considers it necessary. That out of mutual love and 
affection the partners hereunto hereby agree that the expenses of the 
business, household management and any other purpose by either 
partner or any member of his family shall be debited to the firm with- 
out regard to the unequal burden on each. 

6. That each of the partners has voice in the business and shall 
show due diligence in its management and can withdraw at any time 
by taking not only the usufruct but also his share in the capital. 

7. That each of the partners does effectively represent the firm 
and can sue or be sued and can refer any matter in dispute to 
arbitration. 

8. That Nazarali son of Seth Lukhmanji is working in the shop 
and shall be admitted to partnership to the extent of -/4/- on 24-10-33 
on receipt of half share from his father that at present he is not entitled 
to any remuneration. 

9. That both the partners are alive to the extent of their capital 
but intentionally do not want others to know it and so the extent is 
not disclosed here or in the account books.” 
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The oonclusion of the Inoome*tax authorities is based principally 
on the oircumstanoes revealed by danse 5 of that document. 

3. It has been amply established that whether a partnership exists 
or not is a question of fact within the power of the Commissioner of 
Income-tax to determine on the evidence placed before him. The only 
ground this Court could have for interference would be that there was 
no evidence before the Commissioner of Income-tax on which a decision 
adverse to the applicants could be based. The question has been decided 
more than once in this High Court, vide Mulla Fida AU Sultan Ali v. 
Commissioner of Income-tax, C.P. and U.P.^ and Hafis Abdul Qhafoor 
V. Commissioner of Income-tax, C. P. and U. P.^ Beference may also 
be made to In re Bishioeswarlal SrijlaP. 

4. The evidence in this case consists of the terms of the partner- 
ship deed itself and the testimony of the two applicants. It is admitted 
t^at the business is exactly as it was in their father’s time, that there 
has been no change, and that they are not aware of the value of the 
whole estate as it has not been ascertained at any time since their 
father’s death 20 years previously, and that when their mother and 
their sister, the only other members of the family when their father 
died, were given their share and their share was not given out of any 
of the estate property but out of ornaments which the brothers took 
from their wives. Incidentally this is at variance with clause 9 of the 
partnership deed which states that “ both the partners are alive to the 
extent of their capital.” It is apparent that the brothers continue to 
hold everything in common as they have done during the last 20 years 
during which time they have been assessed as an association of indivi- 
duals. It is of some significance, that the partnership deed does not 
give their shares as 8 annas each but merely states that they are equally 
interested, and the explicit statement in clause B that all household 
expenses and expenses for any other purpose whatever shall be debited 
to the firm is certainly 8u£S.cient evidence on which the Commissioner 
of Income-tax could come to the conclusion that there was no genuine 
partnership and that, as the applicants themselves admit, business was 
to be carried on exactly as it bad been for the past 20 years. The 
effect of this piece of evidence, or rather the admissibility of its con- 
sideration by the Commissioner of Income-tax, is attacked by the 
applicants on the authority of a decision of the Bangoon High Court, 
Commissioner of Income-tax, Burma v. Seth Mcmgoomal Lvmidasingh^. 
The report is of no assistance to the applicants. In the first place the 
Commissioner of Income-tax, Burma, did not dispute that there was a 

(1) (1937) S I.T.R. 613. (3) (1930) I.L.R. 37 Cal. 1336. 

(Z) (1939) 7 I.T.R. 625 : 1.I..R. 1940 Nag. 200. (4) (1939) A.I.R, 1939 Rang. 178 ; 7 LT.R. 2Q8. 
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genuine partnership, which is the point in issue here, but contended 
that, by reason of a clause in the deed of partnership whereby the 
remuneration of the partners was to vary in accordance with the time 
devoted by the partners to the business, the shares could not be specifi- 
cally defined. It was held that a share did not mean the same thing as 
net receipts and that where the partnership is genuine (and as I pointed 
out the fact was not disputed) the shares as set out in the partnership 
deed were not affected by a method of computation of those receipts, 
specifically introduced into a genuine deed, made for the purpose of 
adjusting remuneration due to a partner consequent on his absence 
from duty with the firm. This is a very different matter from a condi- 
tion that all expenses, domestic or otherwise, incurred by any member 
of either partner’s family shall be debitable without exception to the 
firm. The evidence of the intention to continue in a state of jointness 
analogous to that of a Hindu joint family is none the lees evidence for 
being openly stated in a supposed deed of partnership than if it were 
concealed and had to be ascertained aliunde. 

6. The question for decision is a question of fact and there is 
evidence on which the Commissioner of Income-tax was entitled to 
reach the decision that the partnership was not a real partnership and 
to refuse registration. The result is that the application fails and is 
dismissed with costs. 

Application dismissed. 

pH THB Nagpub High Ootjei.] 

SETH GOPALDAS 

V. 

COMMISSIONER OP INCOME-TAX, 0. P. AND U. P. 

GbHiIiB, C. J., and Yiviah Bosb, J. 

October 6, 1942. 

Ihdiah Ihooub-iax Act (XI of 1922), Sbo. 66 (8) — Bbpbbbhob — 
Webihbb Gift is Bbaii ahd Boha Pidb — Qubsiioh of Pact. 

The question whether a certain gift is real and bona fide or 
nominal made in order to escape inoome’tax is a question of fact and 
such a question cannot therefore he referred. 

Application under Section 66 (3) of the Indian Income-tax Act 
(XI of 1922) : Miscellaneous Civil Cases Nos. 113 and 150 of 1942. 

COMMISSIONER’S ORDER. 

*' This is an application under Sections 88 and 66 (2) of the Income- 
tax Act by Seth Gopal Das Bulakhi Das Mohta of Hinganghat arising 
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oa6 of the aesesBment of hie family for the year 1937-38 and the 
appellate order in respect thereof. 

The same point is involved in the assessment for the year 1938-39 
also and the applicant has filed an application under Sections 33 and 
66 (2) of the Act in respect of that assessment as well. This order will 
govern both applications. 

2. The applicant is the kcurta of a Hindu undivided family (com- 
posed of himself, his wife Mat. Ganga Bai alias Jetha Bai and their 
two minor eons named Ghanshyam Das and Purshottam Das) which 
carries on business in multifarious lines at different places and under 
various names and styles and also derives income from house property 
and securities. For the assessment year 1937-38, based on the income 
of the previous year ended Dewali 1936. the family was assessed by the 
Income-tax Officer, Wardha, under Section 23 (3) of the Act on a total 
income of Bs. 55,313. In this figure was included a sum of Bs. 10,140-8 
being interest on capital standing (in the books of the business styled 
“ B. S. Bekhchand Gopaldas Mohta Mills, Akola ”) to the credit of an 
account in the name of Met. Ganga Bai aZtas Jetha Bai, wife of the 
applicant, which was disallowed by the Income-tax Officer. On appeal, 
the Assistant Commissioner of Income-tax upheld the Income-tax 
Officer’s assessment in part ; but in respect of the aforesaid, sum of 
Bs. 10,140-8 (which is now in dispute) and another item no longer in 
dispute, he remanded the case to the Income-tax Officer for further 
investigation and disposal according to law. 

The Income-tax Officer accordingly re-investigated the claim of the 
applicant for the allowance of the aforesaid sum of Bs. 10,140-8 in the 
assessment for 1937-38 and for a similar allowance of a sum of 
Be. 13,367-4 in the’assessment for 1938-39. He found that the account 
in the name of Mat. Ganga Bai alias Jetha Bai was brought into exist- 
ence for the first time on 26-12-1935, on which date a sum of 
Be. 2,25,001 was credited to this account by appropriation out of, and 
with a corresponding debit of this amount to, the Profit and Loss 
account. After considering a written statement filed by the applicant 
and examining his agent and hearing his Advocate, the Income-tax 
Officer, for the reasons fully detailed in his order, dated the 23rd 
January 1939, for the assessment year 1938-39, held that there was “no 
transfer of money much less a gift ’’ in favour of the lady and that 
consequently the so-called interest on borrowed capital was really 
interest appropriated by the applicant’s family to itself on the family’s 
own capital and not an admissible deduction under the Act, He there- 
fore disallowed the two items of interest in the assessment for 1937-38 
■and 1938-39. 

I "“22 
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On further appeal by the applicant, the Assistant Commissioner 
found that, though such gifts were common among the wealthy Mar- 
W 3 i'i uommnnity and other gifts had been made in the past to other 
female members of this family itself, the past assessments made on the 
applicant’s family indicated that the financial position of the family 
was not such as to justify the gift of so large an amount of money as 
Bs. 2,25,001 to the applicant’s wife. He therefore held that the alleged 
gift was not genuine and the money still belonged to the family and 
that the two items of interest referred to were rightly disallowed in the 
assessments for 1937-38 and 1938-39. 

It is in these circumstances that the applicant has filed before me 
the present applications under Sections 33 and 66 (2) of the Act, asking 
me either to revise the assessments for 1937-38 and 1938-39 by allow- 
ing a deduction of the sums of Bs. 10,140-8 and Bs. 13,367-4 respect- 
ively or, in the alternative, to refer the case to the High Court on the 
basis of certain questions said to be questions of law arising out of the 
appellaie orders of the Assistant Commissioner. 

3. The Assistant Commissioner accepted the proposition that a 
Hindu father is empowered to make reasonable gifts of affection to 
members of his family, but held in effect that the alleged gift in this 
case is not reasonable and is not a real gift but a mere device to evade 
income-tax. The only question which arises, therefore, is whether or 
not the alleged gift is reasonable and real. This is a pure question 
of fact and if there is material to support the Assistant Commissioner’s 
finding no question of law will arise for reference to the High 
Court. 

Now the applicant contended before the Income-tax Officer that 
the gift of Bs. 2,25,001 was out of income and not out of capital and 
the amount, as shown above, was actually debited to the Profit and 
Loss account. The Assistant Commissioner has shown in his appellate 
order that the income of the applicant’s family in the recent past was 
not such as to enable him to make out of it a genuine gift of so large 
a sum as 2^ lakhs to his wife and the gift clearly cannot be called 
reasonable. It is true that in the year 1905 the father of the applicant 
made an alleged gift of Bs. 1,20,000 to his wife and that in the still 
more distant past the grand-father also made an alleged gift of 
Bs. 1,00,000 to his wife ; but there is nothing to show that those gifts 
even were genuine. The tacit recognition of the gifts by the Depart- 
ment cannot be taken as conclusive proof of the fact. Further, even if 
those gifes were real and hona fide they do not prove that the present 
gift is so. Those gifts were made at a time when the original family 
was still undivided and the resources of the family were conceivably 
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greater then than the resources of the present off-shoot family. The 
alleged gift made on the present occasion was certainly not capable of 
being made out of the comparatively slender income derived by tlio 
applicant’s family in recent years. Furthermore, as explained in para- 
graph 225 of Mulla's Hindu Law (9th Edition) although a Hindu falhoi* 
has the power of making within reasonable limits gifts of ancestral 
movable property, such gifts must be for the purpose of performing 
“indispensable acts of duty and for purposes prescribed by texts of law, 
as gifts through affection, support of the family, relief from distress and 
so forth.” It has already been shown that the alleged gift in this case 
is not within reasonable limits. It is also clear that it was not made 
for any of the purposes mentioned. The applicant’s family consists of 
himself, his wife and their own minor sons and there are no other 
adult male members in the family with an interest in the ancestral 
property. There was therefore really no occasion for making any gift to 
the applicant’s wife at all, let alone a gift of an unreasonable amount. 
The motive for making the gift ascribed by the applicant, viz,, to pro- 
mote peace and harmony in the family, does not exist in fact. The 
applicant’s sons are both minors and were not in a position to object to 
tbia arbitrary alienation of their patrimony and this casts a suspicion 
on the bona fides of the gift. Finally, there is no evidence of any kind 
beyond the mere entries in the books that a real gift was made to^he 
applicant’s wife in the sense that the money has passed from the joint 
ownership of the family to the sole ownership of the lady. 

These facts, in my opinion, constitute sufficient material for the 
finding that the alleged gift is neither reasonable nor real and bona fide, 
but a mere device to evade income-tax payable by the family. Tliis 
being so, no question of law arises for reference to the High Court 
under Section 66 (2) of the Act. Nor are there any grounds for inter- 
ference with the assessments under Section 33. 

4. The applications are dismissed.” * 

The applications under Section 66 (3) coming on for hearing the 
Court passed the following Orders. 

M. D.Khcmdekar, for the assessee in M. C. 0. Nos. 113 and 150 
of 1942. 

ORDER. 

{MisoeUaneous Civil Case No. 118 of 1942) 

/ 

The only question here is whether a certain gift was real and 
bona or nominal, made in order to escape income-tax. The find- 
ing is that it is not real. That is a pure finding of fact and no reference 
lies. The application is dismissed. 
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ORDER. 

{Miseellamous Civil Case No. 160 of 1942). 

The only question here is whether a certain gift was real and bona 
fide or nominal, made in order to escape income-tax. The finding is 
that it is not real. That is a pure finding of fact and no reference lies. 
The application is dismissed. 

AppUeations dismissed. 


[In xeb Bombay High Coubx.] 

DINSHAW DAEABSHAW SHROFF 

u. 

COMMISSIONER OF INCOME-TAX, CENTRAL. 

Bbaumonx, C.J., and Xahia, J. 

September 16, 1942. 

Inoomb-iax— Wbix of Cbbiiobabi— Powbb of High Covbi xo 
ISSDB WBIX ChALIiBNGIHG Validixy of Inoomb-iax Assbssmeni — 
Inoomb-xax Pboobbdings — Naxubb of — Wmxhbb Pabtnbb of 

AssBSSBB OB OFFI'OlAIi SUPBBIOB OF InOOMB-XAX OfFICBB CAN BB 

Pbbsbni ax Inquiby— tIndian Inoomb-iax Aoi (XI of 1922), Sbos. 37, 
S^^-Qcvbbnmbnx OF India Aox, 1936, Sbo. 226. 

The High Court has no power, in view of Section 226 of the Govern- 
ment of India Act, 1985, to issue a writ of certiorari to challenge the 
validity of an income-tax assessment purporting to be made under the 
Indian Income-tax Act, 1922. 

Obiter. — In view of the terms of Section 54 of the Income-tax Act, 
which require that all proceedings under the Act should be treated os 
confidential, an Income-tax Officer when dealing with an assessment is 
not justified tn allowing the assessee's partner, who is not concerned with 
the assessment', to take part m the proceedings. 

Although an Income-tax Officer making an assessment is not strictly 
acting as Court of law, it is clear from Section 87 that he is acting in 
a quasi judicial capacity, and he ought to conform to the more element- 
ary rules of judicial procedure, and in particular to conduct the case 
himself, and not allow somebody else, even his superior officer, to take the 
conduct out of his hands. 

It is grossly improper for any other revenue officer, particularly the 
official superior of the Income-teas Officer (i.e.. Inspecting Assistant Com- 
missioner), to appear in an assessment proceedmg and to put questions 
directly to the assessee or to put them indirectly through the mouth of 
the Income-teas Officer who is conducting the inquiry. 
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E.B.M.T.T. Thyagaraja Chettiar v. The Collector \1986'\ (4 1.T.B, 
66) followed ; Bamjidas Mahaliram, In re [1986] (4 I.TJl, 95) distin* 
gaished ; Heyi Bahemtulla v. Secretary oj State [1925] {27 Bom. L.B. 
1607) doubted. 

Cases referred to : ^ 

Alcock Asbdovm & Co. o. Chief Revenue Authorityi Bombay (1923) I.L.R. 47 Bom. 742 . 

Haji Rahemtulla o. Secretary of State (1925) 27 Bom. L.R. 1507. 

K. R. M. T. T. Thyagaraja Chettiar o. The Collector of Madura (1936) 4 l.T.R. 56. 

Ramjidas Mahaliram, In rs (1936) 4 LT.R. 25 ; 62 Cal. 1011. 

0. G. J. Miscellaneous No. 86 of 1942. 

The facts of the case appear sufficiently from the judgment of 
Beaumont, GJT. 

Sir Jamshedji Kanga with J2. T. Kolah, for the assessee. 

M. C. Setalvad with 0. N. Joshi, for the Gommissioner. 

JUDGMENT. 

Bbatjmont, G. J. — This is a petition presented to the Gourt by an 
assessee making respondents the Gommissioner of Income-tax, Gentral, 
the Income-tax Officer, Section III, and the Inspecting Assistant Gom- 
missioner, Gentral, and the relief asked for is that this Gourt may be 
pleased to issue a writ of certiorari against the resondents calling upon 
them to send up the records of the assessment of the petitioner for the 
year 1937-38 for the purpose of inquiring into the legality of the assess- 
ment order passed by respondent No. 2 on February 16, 1942, and the 
proceedings in respect of which such order was passed and to quash the 
same. Further relief asked for is that the Gommissioner of Income- 
tax, Gentral, the Inspecting Assistant Gommissioner, and the Income- 
tax Officer, Section III, Gentral, be ordered to forbear from (i) taking 
or continuing any proceedings for the purpose of levying any penalty 
under the provisions of Section 28 or otherwise ; (ii) taking or con- 
tinuing any proceedings or exercising any jurisdiction or passing any 
orders in respect of or arising out of the said assessment order or 
assessment proceedings under the Indian Income-tax Act; and (iii) 
exercising any jurisdiction or passing any orders in respect of the pre- 
mises. The further relief seems to be consequential upon or ancillary to 
the primary relief* asked for, namely, the issue of a writ of certiorari. 

The grounds on which the petitioner bases his claim are two. 
First, that the assessment made against him for the year 1937-88 was 
made by an Income-tax Officer who had no jurisdiction to assess him, 
since the petitioner’s assessment for that year had never been legally 
transferred to the officer who made the assessment, that is Mr. Shah ; 
and, secondly, that the proceedings before the Income-tax Officer were 
so grossly irregular as to offend against the principles of natural justice* 
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On those two grounds, it is said that we ought to send for the record, 
and quash the assessment. 

The Crown have taken a preliminary objection that the Court has 
no jurisdiction to issue a writ of certiorari in a case of this nature by 
reason of Section 226 of the Q-overnment of India Act, 1935, and Sec- 
tion 54 or Section 67 of the Indian Income-tax Act, 1922. For the 
purpose of considering the preliminary objection, we must assume that 
the petitioner’s contentions are justified, and particularly that his case 
had not been legally assigned to the Income-tax Officer who made the 
assessment. 

Section 226 of the Government of India Act, 1935, enacts : ^'Until 
otherwise provided by Act of the appropriate Legislature, no High 
Court shall have any original jm*isdiction in any matter concerning the 
revenue, or concerning any act ordered or done in the collection there- 
of according to the usage and practice of the country or the law for the 
time being in force.” 

It is well-known that the provision has appeared in many previous 
Acts, and has its origin historically in the disputes between Warren 
Hastings as Governor-General of Bengal and Sir Elijah Impey as Chief 
Justice. However, we are not concerned with the reasons for the en- 
actment, and we have to carry out the law as we find it. It has been 
held by the Privy Council in Aicocft, Ashdown and Company v. Chief 
Bevenue Authority ^ Bombay^ that an order of a High Court directing a 
revenue officer to carry out his statutory duty would not involve the 
exercise of original jurisdiction in any matter concerning the revenue, 
and if there were any illegalities relating to the carrying out of this 
assessment, it may well be that we might have interfered at an earlier 
stage. But the difficulty here is that an assessment order has in terms 
been made, even if by the wrong officer, and we are asked to send for 
the record, and satisfy ourselves whether the order is legal or illegal, 
and if illegal, to quash it, and in effect stay execution upon it. It 
seems to me impossible to say that in so acting we should not be exer- 
cising original jurisdiction in a matter concerning the revenue. There 
is no doubt that the issue of a writ of certiorari is within the com- 
petence of this Court in a proper case, and that such issue is in exercise 
of the original jurisdiction of this Court. But we have been referred 
to no authority in support of the proposition that a writ of certiorari 
can properly issue to challenge the validity of an income-tax assessment 
purporting to be made under the Indian Income-tax Act. 

We are referred to a decision of a single Judge of the Madras High 
Court in K.B,M.TmT, Thyagaraja Chettiar v. The Oollector^^ in which 

ll) (1923) L.K. 50 I.A. 227. (2) (1936) 4 I.T.R. 56. 
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it was held that the Conrt conld not issue a writ of certiorari to prevent 
the execution of an alleged illegal assessment order. That case seems 
to me to be an authority directly in point. There is another case in 
the same volume in Bamjidaii Mahaliram, In r^, in which a single 
Judge of the Calcutta High Court intimated the view that a writ of 
certiorari could issue in order to challenge the legality of an income- 
tax assessment. But in the course of that proceeding, the relief claimed 
was limited to a writ of prohibition ; so that the learned Judge’s obser- 
vations as to a writ of certiorari, were obiter dicta only ; and as even- 
tually no writ, even of prohibition, was issued, the case is not a direct 
authority. In my opinion, the decision of the Madras High Court was 
right, and it is not open to this Court, in view of Section 226 of the 
Government of India Act, to call for the record of the Income- 
tax Department in order to satisfy ourselves that this assessment 
was legal. 

It is stated in Lord Malsbury's Laws of England, YoL 9. para. 1446, 
at p. 864, in dealing with the writ of certiorari that — 

“The writ can only be issued in respect of matters which are 
within the jurisdiction of the High Court of Justice ; for proceedings 
will not be removed into the superior Court unless they are capable 
of being determined there." 

It seems to me clear that we are not capable of determinii^ 
in this Court any question as to the validity of an assessment 
to income-tax under a writ of certiorari. We are not concerned 
with any matter except the claim to a writ of certiorari and conse- 
quent relief. Assessees have various rights under the Indian 
IncomO-tax Act, right of appeals and other rights, with which we are 
not concerned in this case ; nor are we concerned to consider whether 
the assessee has any such remedy as was allowed in Haji Bahemtulla 
V. Secretary of Stated, where the Court made a declaration of nullity 
against an assessment order, and even ordered refund of the money, 
though the latter relief might be difficult to reconcile with later deci- 
sions of the Privy Council. Our decision is limited to holding that we 
have no power to issue a writ of certiorari in the circumstances of 
this case. As we think that the relief claimed is barred by Section 226 
of the Government of India Act, 1936, it is not necessary to consider 
whether Section 64 or 67 of the Indian Income-tax Act affords a 
further bar. 

As the preliminary objection prevails, it is not necessary to deal 
with the merits of the petitioner’s case and I do not propose to say 
anything upon the question whether the Income-tax Officer who made 
(1) (1936) 4 LT.R. 23. (2) (1923) 27 Bom. UR. 1307. 
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the aseessment was empowered to do so ; bat it is, I think, desirable 
to say something about the second ground relied on by the petitioner 
namely, that there were such irregularities in* the assessment as to 
infringe the principles of natural justice. It seems necessary to say some- 
thing on that question, because the Income-tax Officers have justified in 
their affidavits the course which was adopted. Their view of the matter 
is stated in para. 32 of the affidavit made by Mr. Pais, Office Superin- 
tendent, to respondent No. 1, and it appears from his affidavit, as well 
as from the affidavit of the petitioner, that when the Income-tax Officer, 
Mr. Shah, was dealing with the assessment of the petitioner for the 
year 1937-38, he allowed the petitioner’s partners to be present, one 
of them with his solicitor, and to take part in the proceedings, although 
they were not concerned with the assessment of the petitioner. It is, 
I think, difficult to justify that course in view of the terms of Sec- 
tion 54 of the Indian Income-tax Act, which require that all proceed- 
ings under the Act should be treated as confidential. An assessee may 
well desire that his partners should not know what return he has 
made under the Act. But a more serious irregularity was this. The 
Inspecting Assistant Commissioner, Central, who is alleged to be the 
superior officer of the Income-tax Officer making the assessment, was 
not only present when the assessment was made, but claimed the 
right to put questions to the assessee, and when that course was 
objected to, he said that he would put the questions through the mouth 
of the Income-tax Officer who was conducting the inquiry, and was 
an officer subordinate to him. Now, it seems to me that that procedure 
was grossly irregular. The competent revenue authorities, I will 
assume, had assigned the assessee’s case to Mr. Shah. That is the 
Crown case, and I assume for the present purpose that it is correct. 
It was then the duty of Mr. Shah to make the assessment 
If tbe authorities were not satisfied with the conduct of Mr. Shah, they 
could have removed him, and appointed some other officer, but there is 
nothing to show that they were dissatisfied with hie conduct, and, in my 
opinion, it was grossly improper for any other Revenue Officer, parti- 
cularly a superior officer, to appear in the proceedings, and in effect dic- 
tate to the Income-tax Officer to whom these proceedings had been trans- 
ferred what questions were to be asked, and presumably what conclusion 
he was to arrive at. It woxQd be as sensible to suggest that a High Court 
Judge can sit in a Subordinate Judge’s Court, not as a spectator only, 
but as an active participant, and can direct the trial Judge, as a Judge 
Bubordinate to the High Court, how to conduct the trial. That is not 
the way in which proceedings of a judicial nature should be conducted. 
Although, no doubt, an Income-tax Officer making an assessment is<' 
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not strictly acting as a Court of law, it is clear from Section 37 of the 
Indian Income-tax Act that he is acting in a quasi judicial capacity, 
and he ought to conform to the more elementary rules of judicial pro- 
cedure, and in particular to conduct the case himself, and not allow 
somebody else, even bis superior officer, to take the conduct out of his 
hands. It is desirable to make these observations, because, I have no 
doubt that, had an application been made to this Court, at an earlier 
stage of the proceedings, we should have interfered to prevent this 
irregularity, and ordered Mr. Shah to carry out his duty in a proper 
manner. However, these observations are by way of caution only, and 
the actual decision of this Court is that we have no jurisdiction to issue 
a writ of certiorari in a case of this nature. 

We must, therefore, discharge the rule with costs. 

Kabia, J. — ^I agree. Two points arise for consideration on this 
petition. The first is whether prayer (1) could be granted in face of 
Section 226 of the G-overnment of India Act of 1936. In that connec- 
tion it must be remembered that the order of assessment has been 
made, and no question as to what the Court would have done to stop 
the order of assessment, on the ground of want of jurisdiction or irregu- 
larity amounting to miscarriage of justice in the conduct of the inquiry, 
arises. 

Section 226 of the Government of India Act prevents the exercise 
of original jurisdiction by this Court in any matter concerning the 
revenue, or concerning any act ordered or done in the collection there- 
of. The order of Mr. Shah made on February 16, 1942, on the face of 
it is an order directing the assessee to pay. The first prayer is asking 
the Court to call for the records of these proceedings and to quash that 
order. In view of the clear words of Section 226, 1 agree that it is not 
permitted to this Court to exercise such jurisdiction. 

The question of irregular exercise of jurisdiction is apart from the 
question whether the Income-tax Officer had any jurisdiction at all. The 
question of stopping him from exercising a jurisdiction which is never 
vested in him is clearly erguable under the decision of the Privy Council 
in AleocJe, Ashdown d Go. v. Bcvmuc Authority, Bombay^. But that case 
does not lend support to the argument of the petitioner that after an 
order of assessment is mside, the Court has jurisdiction to set aside such 
order. In Alooeh Ashdown’s case^ the Court was asked to direct the Com- 
missioner to state a case, that is to perform a duty which the Court held 
was on him to perform. Conversely, under Section 46 of the Specific Be- 
lief Act, if an offiicer having no jurisdiction whatsoever was attempting 

(1) (1923) 50I.A.227. 

1—23 
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to aot as if he had jarisdiciion, the Court may restrain him from acting 
in that way. But no case has been pointed out which goes to the 
length of saying that an order in fact made by a revenue officer could 
be set aside under an application for a writ of certiorari. It is clear 
that without setting aside that order the Court cannot give the relief 
asked for in prayer (2), because the foundation of the second prayer is 
that the order should be set aside, and on that footing the Court should 
order the officer to prevent further steps being taken. If the Court has 
no jurisdiction to set aside the order of assessment, it is equally in- 
competent to issue a writ of certiorari or make a prohibitory order in 
respect of the enforcement of the :.rder which it cannot set aside. In 
view of the clear words of Section 226, therefore, I agree that the Court 
is unable to grant to the petitioner the relief in the form asked in this 
petition. The petitioner, may, if he is so advised, and is entitled to, 
take steps under the Indian Income-tax Act by way of appeal, etc., or 
under other Acts to contest the validity of the order made, and refrain 
from payment. 

Under Section 37 of the Indian Income-tax Act the proceedings 
are for certain sections of the Indian Penal Code, 1860, called “ Judi- 
cial Proceedings.” In the judgment of the learned Chief Justice just 
delivered, the question of how improperly the matter was conducted in 
the matter of le-assessment has been fully dealt with, and 1 do not 
propose to add anything to those observations. But this judgment 
must be clearly understood as not absolving the taxing authorities from 
meeting the contention of the petitioner in appropriate proceedings in 
respect of the inquiry made for re-assessment. The decision of this 
Court is only in respect of the two reliefs asked for in the present peti- 
tion. By virtue of Section 226 of the Government of India Act as the 
Court considers that it is unable to entertain the present petition in the 
present form, the only order made is that the petition is dismissed. I 
agree, therefore, that the same should be dismissed with costs. 

PetiUon dismissed. 
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NAZAE ALI ISHABHAI 

V. 

OOMMISSIONEE OF INCOME-TAX, LUCKNOW. 

ObHiLB, G.J., and PtraANiE, J. 

January 29, 1943. 

Ihdiah Inoomb-xax Act (XI op 1922 Bbpobb Amehdmbnx), 
Sbo. 66 (2), (3) — ^Ebpbbbnob — Applioaxion io Commissionbb xo Sxaxb 
GaSB — ^DiSMISSAIi op Applioaxion ahd Subbbqubnx Wixhdbawal op 
Dbposix — ^AppiiIoaxiob Ubdbb Sboxioh 66 (3) xo High Cotjbx Apxbb 
Masihg Fbbsh Dbposix — Gompbxbhoz. 

When the Commissioner of Income-tax refuses to state a case on the 
application of the assesses under Section 66 (8) of the Income-tax Act, 
the assesses is given the option of either withdrawing the application 
and getting bach the money deposited or applying to the Sigh Court 
within the time prescribed by Section 66 (3). If the assessee exercises the 
option of withdrauwing the application and gets a refund of the fee 
deposited by him, he cannot apply to the Sigh Court under Section 66 {8) 
or prosecute his application before it by malting a fresh deposit. 

Application under Section 66 (3) of the Indian Income-tax Act 
(XI of 1922) : (MiscellaneouB Civil Case No. 108 of 1942). 

JSda Sussain, for the assessee. 

B. B. Dr N. Chaudhuri, for the Commissi oner. 

ORDER. 

The petitioner filed an application under Section 66 (3) of the 
Indian Income-tax Act and prayed for a writ of mandamus on the 
Commissioner of Income-tax, C.P. and U.P., calling upon him to 
state the case and refer the same to the High Court for decision. 
On 10-8-42 this Court issued a notice to the Commissioner of Income- 
tax calling upon him to show cause why mandamus should not 
be issued. On service of this notice the Commissioner of Income-tax 
filed an application on the 16th November 1942 stating that the Com- 
missioner of Income-tax refused to state the case when the applicant 
made an application before him under Section 66 (2) on 80th September 
1941, and when a copy of that order was served on the assessee on 
6-10-41 the assessee made an application on the 3rd November 1941 to 
Commissionei; requesting him to permit him to with&aw his application 
under Section 66 (2) and praying for refund of the deposit of Es. 100 j 
^ViA Commissioner acceded to the request of the assessee and ordered the 
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InooTne*taz Officer, Ehandwa, to refund the deposit, which was eventu- 
ally done. Under the circumstances, the Commissioner of Income-tax 
stated, the petitioner was not entitled to pursue his application for 
reference in the High Court. 

2. The assessee admits that he did apply as stated by the Com- 
missioner of Income-tax and has obtained Bs. 100 that he had deposited 
in the Income-tax Department. He, however, contends that after 
getting back the deposit he again deposited the same amount with the 
Commissioner and that he is entitled to continue his application for a 
reference under Section 66 (3). It was stated on his behalf that his 
application before this High Court under Section 66 (3) is independent 
of his remedy which he pursued before the Income-tax Commissioner 
and therefore the mere fact that he applied to the Income-tax Commis- 
sioner for withdrawing the application made before him and for refund 
of the money did not disentitle him to pursue hie application. 

3. Section 66 (2) of the Indian Income-tax Act before the amend- 
ment of 1939 permits any assesses who is dissatisfied with the order 
passed by the Income-tax authorities against him to apply to the Com- 
missioner of Income-tax requesting him to refer to the High Court any 
question of law arising out of such order. This application has to be 
accompanied by a fee of Bs. 100. The Commissioner may thereupon 
refer the question raised or reject the application on the ground that it 
is barred by time or otherwise incompetent, or he may refuse to state 
the case. When the Commissioner refuses to state the case or rejects 
the application the assessee may within 30 days from the date on which 
he receives notice of the order by the Commissioner withdraw his 
application, and if he does so the fee paid is refunded. Section 66 (2) 
lays down : 

“ If, on any application being made under sub-section (2), the 
Commissioner refuses to state the case on the ground that no question 
of law arises, the assessee may within six months from the date on 
which he is served with notice of the refusal apply to the High Court, 
and the High Court, if it is not satisfied of the correctness of the 
Commissioner’s decision, may require the Commissioner to state the 
case and to refer it, and, on receipt of any such requisition the Commis- 
sioner shall state and refer the case accordingly.” 

It will thus be seen that when the Commissioner refuses to state 
the case the assessee is given the option of either withdrawing the 
application and getting back the money deposited by him or applying 
to the High Court within the time prescribed above. . It necessarily 
follows from this that if the assessee exercises the option of withdraw- 
ing the application and gets a refund of the fee deposited by him he 



1943] VBNKATAKUTUMBA BAO V. VEBBABHADBUDD AND OTHERS 181 

cannot apply to the High Court or continue his application before it. 
As the petitioner in this case has chosen the alternative of withdraw- 
ing his case for reference he is not entitled to prosecute his petition 
under Section 66 (3) of the Indian Income-tax Act, The petitioner 
stated before us that he had made a fresh deposit of Es, 100, There is 
no provision of law under which such a fresh deposit can be made. It 
is clear from the section itself that if the applicant wanted to approach 
the High Court with a request to call upon the Commissioner to make 
a reference he ought not to have withdrawn the application before the 
Commissioner or got back his deposit. 

4. In this view of the case the application filed before us fails 
and is dismissed. The applicant shall pay Es. 76 as costs to the In- 
come-tax Commissioner. 

Application dismissed. 


[In the Madras High Court.] 

ANNAM VENKATAKUTUMBA EAO 

t?. 

YENDUEI VEBEABHADEUDU AND OTHEES. 
Wadsworth and Patanjali Sastri, JJ. 

October 6, 1942. 

Hindu Undivided Family — Partition — Assessment of Manager 
TO Inoomb-tax in Ignorance of Division — ^Validity^Dividbd 
Member — Whether Assessed to Income-tax — Whether Entitled 
TO Benefit of Madras Agriculturists’ Belief Act — ^Indian Income- 
tax Act (XI OF 1922), Secs. 14 (1), 26 A (3)— -Madras Agriculturists’ 
Belief Act (IV of 1938), Secs. 19, 3 (11), Proviso A.* 

Where a member of a joint Hindu family became divided from his 
uncle as a result of a partition suit decreed on 80th March 1986 ^ but 
in ignorance of this division the Income-tax Officer assessed the uncle 
to income-tax as manager of a joint family for 1986-87 : 

Held, that the assessment wm valid with reference to Section S6A 
(3) of the Income-tax Act and having regard to Section (1) of that 
Act the assessment could not be regarded as the assessment of the divid- 
ed member's share of incomem 

* Under Section 3 (i) of the Madras Agricnlturlsts* Relief Act (IV of 1938) " ' Person ’ 

means an individual and includes an undivided Hindu family ; ** 

Under Section 3 (ii) proviso (A) '* a person shall not be deemed to be an * agricul- 
turist’ if he has in either of the two financial years ending 31st March 1938, been 
assessed to income-tax under the Indian Income-tax Act, 1922, or under the income-tax 
laws of any Indian State, or foreign government’* 
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Held further, that mder the Madras Agrieultwists' BeUef Act {TV 
of 1938), the family toMoh had been assessed to ineome-tax notwith- 
standing its disruption, could not be deemed to be a person after 30th 
March, 1936, arid the divided^member was not disentitled to the benefits 
of the said Act 

C. E. P. No. 1405 of 1942 (A. A. 0. No. 110 of 1940, converted 
into G. B. P.) 

Ch. Baghava Boo, for the petitioner. 

JB. F. Bamanarasu and N. Vasudeva Boo, for the respondents. 

The Court delivered the following 

JUDGMENT. 

The petitioner was second defendant in a suit which was decreed 
against him and his uncle, the first defendant. He has been refused 
relief under Section 19 of, Act lY of 1988 on the ground that he was 
not an agriculturist having been assessed to income-tax. In fact he 
became divided from his uncle as a result of a partition suit decreed on 
30th March, 1936. In ignorance of this division the Income-tax Ofiicer 
assessed the first defendant to income-tax as manager of a joint family 
for 1936-87. This assessment is valid with reference to Section -26 A 
(3) of the Income-tax Act and having regard to Section 14 (1) of that 
Act the assessment caimot be regarded as the assessment of the second 
defendant’s share of the income. 

Under Act lY of 1938, the family which has been assessed to 
income-tax notwithstanding its disruption, cannot be deemed to be a 
person after 30th March, 1936. The petitioner is himself a person who 
has not in fact been assessed to income-tax and whose income could 
not be deemed to have been assessed by this assessment having regard 
to the provisions of Section 14 (1) of the Income-tax Act. We are 
therefore constrained to hold that the petitioner is not disentitled to 
the benefits of Act lY of 1938. We allow the revision petition with 
costs and direct that the decree be amended so as to make the petition- 
er liable for Bs. 2,500 with interest at 6 per cent, from 1st October, 
1987, and costs Bs. 619-3-0 with interest thereon at 5 per cent, from 
drd April, 1935, to 22nd March, 1988, and thereafter at 6 per cent. 

Petition allowed. 
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[In ihb Bohbat Hiqh Gotjbt.] 

GOEDHANDAS T. MANGALDA8 

V, 

COMMIS8IONEE OP INCOME-TAX, BOMBAY. 

Bbatjuoni , G. J., and Eania, J. 

September 25 , 1942. 

Indian Inoomb-iaz Aoi (XI of 1922 After Amendment of 1939), 
Seo. 25A — ^EjnrDD Undivided Pamidt — ^Express Declaration of 
Intention to Pdt an End to Joint States — ^No Fbtsioal Division 
OF Property by Metes and Bounds— Assessment — Scope of 
Sec. 26A. 

Where the members of a Mitakshara joint Hindu family consisting 
of a father emd three sons and oicning immovable properties put m end 
to their joint status by an express declaration of their intention to sepa- 
rate but the family property teas not divided by metes and bounds : 

Held, that the joint family property had not been partitioned in 
definite portions within the meaning of Section fi6A (i) of the Indian 
Income-tax Act, 1922. 

Section 25 A contemplates a physical division of the joint family 
proper^ ; a mere division of interest in such property is not enough. 

SaUgram BanUal v. Commissioner of Income-tax \198A\ {2 I.T.B. 
448) followed ; Sher Singh Nathu Bam v. Commissioner of Income-tax 
{1984) {2 I.T.B. 479) dissented from. 

Cases referred to : — 

Biradhmal Lodha v. Commissioner of Income-tax (1934) 2 I.T.R. 164 ; 36 All. 

504 ; 153 I.C. 722 ; A.I.R. 1934 All, 217 ; 1934 AX.J. 1213. 

Sir Bisesardas Daga, In re (1936) 4 1.T 66 ; 9 1.T.C. 206. 

Lachiram Baldeodas e. Commissioner of Income-tax, Bihar & Orissa (1936) 4 I.T.R. 
279 ; 9 1.T.C. 471. 

Saligram Ramlal v. Commissioner of Income-tax (1934) 2 I.T.R. 448 ; 7 I.T.C. 354 ; 
A.I.R. 1934 Lah. 942. 

Sher Singh Nathu Ram e. Commissioner of Income-tax (1934) 2 l.TtR. 479; 8 1.T,C 38; 
A.I.R. 1935 Lhh. 81 ; 154 I.C. 191. 

Sir Sundar Singh Majithia v. Commissioner of Income-tax, C. P. and U. P, (1942) 10 
I.T.R. 457. 

Case referred to the BQgh Court of Bombay by the Income-tax 
Appellate Tribunal, Bombay Bench, under Section 66 (1) of the Indian 
Income-tax Act (XI of 1922) as amended by Section 92 of the Indian 
Income-tax (Amendment) Act, 1939 (YII of 1989), for decision of the 
following question of law : 

*' Whether on the facts of this case it has been rightly held that 
the joint family property of the petitioner ^nd his sons has not been 
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partitioned in definite portions within the meaning of Section 26 A (1) 
of the Income-tax Act, 1922 ? ” 

Income-tax Beference No. 6 of 1942 : The facts of the case appear 
in the Statement of Case and judgment of the Appellate Tribunal. 

JUDGMENT OF APPELLATE TEIBUNAL. 

Under Section 33 of the Indian Income-tax Act (XI of 1922), 
the Income-tax Appellate Tribunal, Bombay Bench, (consisting of 
N. B. Gundil, Judicial Member, and P. C. Malhotra, Accountant Mem- 
ber), delivered the following judgment on 28th November 1941. 

This is an appeal from an order of the Appellate Assistant Com- 
missioner of Income-tax, B Bange, Bombay. It reljbtes to the assess- 
ment made upon the appellant, Mr. Gordhandas T. Mangaldas, for the 
assessment year 1939-40. The Income-tax Ofiicer computed the total 
assessable income at Bs. 44,647, but in appeal the Appellate Assistant 
Commissioner reduced it to Bs. 36,856. There is no further objection 
as to the amount of income assessed. And the only contest before us is 
in regard to the appellant being assessed on the income of the Hindu 
undivided family of which he is the father and manager. 

2. Till the assessment year in question, the appellant and his three 
sons were a Hindu undivided family governed by the Mitakshara school 
of Hindu law, and the appellant used to be assessed on that footing in 
respect of the total family income which is chiefly derived from pro- 
perties situated in Bombay. In the assessment of 1939-40 it was 
alleged that there was a partition in the family, the severance of co- 
parcenary being expressed in several letters, dated 2nd and 3rd July, 
1939, which the sons wrote to the father and to one another declaring 
their intention to separate and to enjoy their respective shares in the 
joint family property, stated to be one-fourth in each case in severalty. 
They also proposed to appoint Messrs. Little & Co., Solicitors, to act for 
them in the matter of completing the partition and preparing necessary 
Deeds of Settlement of their respective shares with a view to preserve 
them from being wasted. There is, however, no evidence on record 
that the appellant father gave a corresponding assent to his sons’ decla- 
rations except claiming a partition before the Income-tax Officer and 
in appeal. But the matter appears to have been taken up by the Soli- 
eitors, although nothing further than preparing certain drafts of deeds was 
done till the date of the present assessment. There is no dispute as to 
these several facts. The learned Counsel expressly admitted before us 
that the family property has not been divided by metes and bounds. 

3. In course of the assessment under consideration the appellant 
claimed a partition in the family on these facts, and asked the Income-tax 
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Officer to record an order under Section 26A (1) of the Act. The 
Officer made an enquiry and passed a separate order declining to record 
the partition. He held that no partition such as that contemplated 
by Section 26A (1) had taken place among the members of the family, 
inasmuch as the partition of the joint family property in definite por- 
tions had not been made. In appeal the learned Appellate Assistant 
Commissioner thought that a mere severance of the joint status implied 
in the several declarations of intention to separate did not suffice to 
bring the case within the purview of the section. While conceding that 
the section did not require an actual division of the joint family pro- 
perty by metes and bounds, the learned Appellate Assistant Commis- 
sioner thought at the same time that the section did demand a division 
of the property by an allotment of shares to different members; and 
that therefore in the absence of such a division the claim to an order 
under Section 25 A (1) could not be accepted. From' this decision the 
present appeal is taken ; and the several grounds set out in the memo- 
randum resolve into one main point whether there has been a partition 
of the undivided family property in definite portions so as to justify an 
order under Section 25A (1) of the Act. 

4. But before proceeding to consider the main issue it will be 
well to dispose of a preliminary point taken by the learned Depart- 
mental Bepresentative that the Tribunal has no power to entertain 
and decide the question of partition in this appeal. The facts bearing 
on the point may be very shortly stated.. We have stated before that 
the claim to partition wsiS made before the Income-tax Officer in course 
of the assessment. It was therefore in order. The Officer made the 
necessary enquiry and passed a separate order under Section 25A (1) 
on the same date as the assessment order. These orders were followed 
by a notice of demand under Section 29 of the Indian Income-tax Act. 
From the order-sheet it appears that no notice of two separate orders 
having been passed was served upon the appellant. He applied for a 
certified copy of the assessment order which was duly furnished to 
him. He then preferred an appeal to the Appellate Assistant Commis- 
sioner from the assessment contending, inter alia, that the Income-tax 
Officer was wrong in disallowing the claim to partition, vi^thout pre- 
ferring a separate appeal from the order under Section 25A (1) which 
is provided by Section 80 of the Act. In these oiroumstances, the 
learned Departmental Bepresentative contends that the Appellate 
Assistant Commissioner had no jurisdiction to entertain and decide the 
question of partition in a regular assessment appeal; and that oonse. 
qnently the Tribunal is precluded from entertaining the question either. 
Here it must be mentioned that the possibility of such a point 
X— 24 
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arising before the Appellate Assistant Commissiopex seems to have 
been contemplated by the appellant who anticipated it in his memo 
of appeal below contending that he had not been famished with a copy 
of the separate order under Section 25A ; and that he came to know of 
it after he had received a copy of the assessment order in which the 
Income-tax Officer had made a reference to the latter. But the point 
as to the Appellate Commissioner’s jurisdiction to consider the question 
of partition in a regular assessment appeal does not appear to have been 
raised before him, and, in consequence, the Officer probably thought 
that he had power to decide the question which had been expressly 
raised in the memorandum of appeal. In effect he treated the regular 
assessment appeal as one taken from an order under Section 25A 
also. We cannot say that the Appellate Assistant Commissioner 
acted without jurisdiction in these circumstances. There was also 
no question of loss of revenue, inasmuch as no fee is prescribed 
for an appeal before the Appellate Assistant Commissioner. At any 
rate, the appeal before>u8 is specially to be taken on a point 
of partition, although it is registered as a regular assessment appeal, 
apparently because it had been so treated below. We therefore 
think that having regard to the peculiar circumstances above 
stated we ought not to take notice of a defect which appears 
to us to be too formal and throw out. the appeal on the particular 
groxmd. 

6. Coming to the main question, the substance of the learned 
Counsel’s arguments is that in a joint Hindu family governed by the 
Mitak^ara school an unequivocal expression of intention by a mem- 
ber or members constitutes a partition ; and that, thereafter, they hold 
the joint family property in ascertained shares, an actual division by 
metes and bounds not being necessary to complete the severance. He 
contends further that holding of the family property in ascertained 
shares by the members is all that is required by Section 26A (1) of the 
Act, as amended in i9S9. In other words, it is argued that an ascer- 
tainment of shares on a partition in the manner just stated amounts 
to a partition of the joint family property among the various members 
in definite portions contemplated by Section 26A, and that it is not 
necessary that there should be an actual division of the property by 
metes and bounds. There can be no doubt or dispute as to the correct- 
ness of these two propositions of Hindu law stated by the learned 
Counsel. At the same time, it must be borne in mind that such a kind 
of partition, i.e., by an ascertainment of shares in the family property, 
primarily affects the questions of alienation an^ succession among 
Hindus with which we are not concerned in this case. The precise 
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point before us is whether a notional partition of family property by 
an ascertainment of the proportion of shares is all that is demanded by 
Section 25A (1) of the Income-tax Act which lays down that the 
Income-tax Officer shall record an order of partition if he is satisfied 
that the joint family property has been partitioned among the various 
members or groups of members in definite portions. In other words, 
the point we have to decide is whether an aseertainment of shares 
resulting from an unequivocal expi^ession of intention to separate, i.e., 
a notional division, amounts to a partition in definite portions within 
the meaning of the section. The learned Counsel’s argument 
is that both the expressions mean the same thing, while it is 
contended on behalf of the Department that a mere notional ascertaih- 
ment of shares does not suffice to fulfil the condition laid down by the 
section. 

6. Judicial opinion on this important question presents a good 
deal of divergence. Each side has cited decided authorities in support 

of its contention, and we shall notice several t...that appear to be 

more important than the rest. Here it may be pointed out that all 
these cases were decided under Section 25A before its amendment in 
1939. As it then stood, the section required an Income-tax Officer to 
satisfy hi3nself first that a separation of the members of a Hindu 
family had taken place, and secondly, that the joint family property had 
been partitioned among the various members in definite portions. The 
amendment of 1939 deleted the first of these two requirements and 
retained th'e second. So that assistance of these several cases may yet 
be sought as to the meaning of the second condition retained in the 
/Section. In Biradhmal Lodha v. Commissioner of Ineome-’taas, U. P.^ 
Niamatullah, J., held that Section 25A (1) contemplates a case in which 
a disruption of a Hindu family occurs, so that a joint family ceases to 
exist and no property previously belonging to it retains the character 
of a joint family property ; and that, therefore, it is immaterial whether 
the property is divided by metes and bounds or is held in defined shares. 
His Lordship thought that a partition contemplated by Section 25A (1) 
is not necessarily a partition by metes and bounds ; vide page 178 of 
the report. But with the greatest respect to his Lordship we can- 
not help thinking that his observations went much further than the 
answer that the ' question raised in that case required. For it will be 
clear from page 166 of the report that the precise question before 
their Lordships was whether in the case of a partial division of a joint 
family propexlQr Section 26A has any application. It was not a case 
of complete partition of the family property. Also the family had 

(1) (1934) 2 I.TJ1. 164. 
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retained its joint status. And, consequently, Bennet, J., who was a 
party to the decision answered that a division of a particular portion 
of the joint family property did not fulfil the requirements of Section 
26A (1). Thus the observations of Niamatullah, J., appear to be more 
or less oUter dicta. BiradhmaVs cas^ was decided on November 3, 1933. 
On July 22, 1934, the question, as it arises in this case, directly arose 
before a Division Bench of the Lahore High-Gourt in Saligram Bamlal 
V. Commissioner of Ineome-ta^, Punjab^, and their Lordships 
held that Section 26A of the Income-tax Act contemplates an 
actual partition by metes and bounds -of the joint family property 
and not a mere change of coparcenary to a tenancy-in-common by a 
severance of the joint status. BiradhmaVs east? was neither cited at 
the bar nor noticed in their Lordships’ judgment. The question once 
again came up before a Full Bench of the same High Court on October 
19,1934, in Sher Singh Naihu Bam v. Commissioner of Income-tax, 
Pmgab\ Dalip Singh, J., who delivered the judgment of the Full 
Beach thought that^a partition by metes and bounds was not necessary 
to bring a case under Section 26A (1). His Lordship observed that the > 
word “share” wa? synonymous for “portion”, so that the expression 
partition in “definite portions” means the same thing as partition in 
“definite shares.” This case was followed by the Judicial Commis- 
sioner’s Court, Nagpur, in Sir Bisesardas Doga and Others, In re^ on 
January 7, 1936, in which reference is made to Bvradhmal Lodha's 
ease* also. Lastly, the most recent case cited before us by the learned 
Departmental Bepresentative is that of Laehkam Baldeodas v. Commis- 
sioner of Ineome-tax, Bihar and Orisse^, decided by the Patna High 
Court on May 7, 1936. In this case too, a reference to the several 
cases noticed above is not found. Wort, 0. J., held that under Sec- 
tion 25A the Income-tax Officer was not concerned with a notional 
separation of the family and that he has to enquire into the question 
whether the joint family property has in foot been divided. It appears 
to us from his judgment that his Lordship made a distinction between 
partition by a notional ascertainment of shares and a division of the 
property in fact. 

7. Thus the question raised before us presents considerable diffi- 
culty in view of the conflict of opinion among the different High Courts 
and also different Benches of the same High Court, as well as in the 
absence of a Bombay decision which would be binding upon us in 
Bombay. We are therefore left to give our own answer on a careful 
consideration of the several judgments read with the provisions of 

(1) (1934) a I.T.R. 164. (3) (1934) 2 I.T.R. 479. 

(2) (1934) 2 1.T.R. 448. (4) (1936) 4 I.T.R. 66. 

(5) (1936) 4 LTJi. 279. 
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Section 26A of the Indian Income-tax Act. We have stated before that 
the question raised in £»radAmaZ Lod^a’s case^ was materially different, 
being one of a partial partitinn. In the rest of the casesj however, the 
question that is now raised before us was specifically referred for deci- 
sion. We have to observe that the Income-tax Act provides for assess- 
ment of Hindu families after partition, that is to say, if the co-owners 
desire to be assessed as separate units they must own incomes which 
can be regarded as separate entities. It is extremely difficult to say 
that the income of a share notionally separated on an ascertainment 
merely by the severance of status can at all be regarded as a separate 
entity for the purposes of the tax. In the Lahore Full Bench case 
Dalip Singh, J., observed that the word “ portion ” used in the section 
is identical in meaning with “ share ” ; and, in this connection, his 
Lordship referred to their dictionary meaning. But with the greatest 
respect to his Lordship it must be said that the words “ portion ” and 
“ share ” carry somewhat different meanings in ordinary language in 
the light of which we have to con^rue the former word occurring in 
the Income-tax Act. We do not generally speak of a notional share 
as a portion. For instance, we speak of a portion of a house to let, 
and not a share. The word “ partition" in its ordinary sense would 
mean a division of property between co-owners, and not a mere con- 
version of coparcenary into ^ tenancy-in-common. Although we do 
not intend to go as far as to say that there must be a division by metes 
and bounds of family property before, a Hindu assessee can claim an 
order under Section 26A, we respectfully Sigree with the dictum of 
Wort, G. J., in Laohiram Baldeodas v. Commissioner of Income-tax, 
Bihar and Orissa^, that a division in fact is necessary under Sec- 
tion 26A (1). Such a division will be sufficiently made by an allot- 
ment of shares among the members of the family and not merely by a 
notional ascertainment of their proportions in relation to the whole. 
That is what we think Wort, G. J., meant by a division in fact. This 
view, in our opinion, is supported by the language of Section 26A (2) 
which provides for separate assessment of a divided member of a Hindu 
family. The concluding portion of the sub-section is to the effect that 
a divided member shall be liable for a share of the tax on the income 
so assessed (».«., assessed on the total income of the family) according 
to the portion of the joint family- property allotted to him. We 
therefore think that there must at least be an allotment of a share to 
a member of the family before he can claim to be assessed as a 
separate unit. That is not so in the present case. Lastly, one cannot 
overlook that Section 25A of the Income-tax Act provides machinery 
(1) (1934) 2 1.T.R. 164. (2) (W36> 4 LT.R. 279. 
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for making separate assessments of divided members of a Hindn family, 
and we are afraid that construing Section 25A (1) in the manner urged 
on behalf of the appellant would make the provisions unworkable, since 
such a construction would conflict with the language of the concluding 
portion of Section 26A (2) which we have just noticed. In conclusion 
we desire to add that controversy like the present which is bound to 
arise in future also would be set at rest by amending Section 25A (1) 
to fall in line with sub-section (2) of that Section as indicated above. 

8. For these reasons we hold that the appeal must fail on the 
main point arising in this case. We therefore confirm the Appellate 
Assistant Conunissioner’s order and dismiss this appeal.” 

On the application of the assessee under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922) the Appellate Tribunal referred 
the case to the Bombay High Court. 

STATEMENT OF CASE. 

" This is an application under Section 66 (1) of the Indian Income- 
tax (Amendment) Act, 1922, asking us to refer certain questions of law 
stated to arise out of our appellate judgment in Begular Assessment 
Appeal No. 44, Bombay, of 1941-42. The petition is marked Ex. A, in 
the appended list. 

2. The Commissioner of Income-tax, Bombay,' Sind and Balu- 
chistan, has filed a written answer, Ex. B, in which it is conceded that 
our judgment does give rise to a question of law. 

8. In paragraph 5 of his petition, the petitioner has formulated 
three questions. But we agree with the Commissioner in thinking that 
the first two involve only one point, and that the third is unnecessary. 

4. The undisputed facts of this case have been sufGiciently set out 
in paragraphs 2 and 3 of our appellate judgment a copy of which is 
marked Ex. C.* We propose to re-state them very briefly. The peti- 
tioner and hie three sons formed a Hindu undivided family till July 3, 
1989, when they put an end to their joint status by express declara- 
tions of their intention to separate. Nothing further was done to 
divide the family property, although it was proposed to appoint 
Messrs. Little & Co., for completing the partition and preparing the 
necessary Deeds of Settlement. That was the position during the 
proceedings of assessment for the charge year 1939-40. In course of 
these proceedings the petitioner, Mr. Gordhandas, made an application, 
dated July 17, 1989, requesting the Income-tax Officer to record an 
order of partition under Section 26A (1), so that separate assessments 
might be made upon the individual members in respect of their shares 

* Printed anpra at p. 184. ' 
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of the family income under Section 25A (2) of the Act. After making 
the necessary enquiry the Income-tax Officer passed an order, dated 
February 1, 1941, holding that no partition had taken place in the 
family, and that the joint family property had not been partitioned 
among the various members in definite portions. A copy of the order 
is Ex. D. 

5. The petitioner appealed to the Appellate Assistant Commis- 
sioner who held that a severance in intention had been effected among 
the different members of the family by the declarations contained in 
the several letters. At the same time he thought that such a sever- 
ance in intention did not suffice to bring the case within the purview 
of Section 25 A (1) the provisions of which, in his opinion, required that 
a division of property by allotment of shares to different members 
should be proved before an order under that section could be made. He 
therefore, dismissed the appeal. A copy of his order is marked 
Ex. E. 

6. The petitioner took the order in appeal to the Appellate 
Tribunal in Begular Assessment Appeal No. 44, Bombay, of 1941-42. 
Afte-- hearing the appellant’s counsel and the Departmental Bepresent- 
ative, we confirmed the Appellate Assistant Commissioner’s order and 
dismissed the appeal. In substance, our finding was that a mere sever- 
ance of status by means of an express intention to separate and a 
consequent notional ascertainment of the proportions of the shares of 
the different members, did not suffice to answer the requirements of 
Section 26A (1) of the Indian Income-tax Act, and that there must be a 
partition of the family property in definite portions by an allotment of 
shares to the different members before an order under that section 
could be made. 

7. At this point we cannot help bringing to their Lordships’ 
notice an inaccurate statement contained in paragraph 4A (2) of the 
present petition to the effect that we committed an' error of law in 
Wding that the consent of the father was necessary to effect the parti- 
tion of the joint family. 'We have not recorded any such finding at all. 
In paragraph 2 of our judgment while stating the facts, we made an 
observation that there was no evidence of a specific declaration of -inten- 
tion by the father to effect a severance. But that was only a casual 
remark, for, at the same time we substantially held that the application 
which the petitioner made to the Income-tax Officer could spell out 
such an intention on his part. As a matter of fact, we proceeded upon 
the common ground that a severance of status had been effected among 
the petitioner and his three sons, and applied ourselves more particularly 
to the question whether such a severance and a notional asoertainihent 
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of shaces of the different members brought the case within the purview 
of Section 26A (1) of the Act. 

8. Section 25A (1) lays down that where, at the time of making 
an assessment under Section 28, it is claimed by or on behtdf of any 
member of a Hindu family hitherto assessed as undivided that a parti- 
tion has taken place among the members of such family, the Income- 
tax OfSicer shall make such inquiry thereinto, as he may think fit, and, 
if he is satisfied that the joint family property has been partitioned 
among the various members or groups of members in definite portions, 
he shall record an order to that effect. Sub-section (2) of that section 
describes the manner in which separate assessments may be made upon 
the divided members of a Hindu family consequent upon an order under 
Section 25A (1). Each of such members becomes liable for a share of 
the tax on the income assessed according to the portion of the joint 
family property aXloUed to him. 

9. It will be seen from the concluding portion of paragraph 6 of 
our judgment that the question that we set for decision was whether an 
ascertainment of the proportion of shares resulting from an expression 
of unequivocal intention to separate, ».e., a notional division, amounts 
to a partition in definite portions within the meaning, and for the' 
purposes, of Section 26A (1) of the Income-tax Act. 

10. The point presented a good deal of difficulty in view of diver- 
gence of judicial opinion. We made a detailed review of the several 
cases cited before us in paragraphs 6 and 7 of our judgment, and finally 
came to the conclusion that a mere severance of status and a notional 
partition by ascertainment of the proportions of different shares in 
relation to the whole of the joint family property fell short of the re- 
quirements of Section 2SA (1) of the Act, and that there must be at 
least on allotment of shares to different members gf the family before 
they can claim to be assessed as separate entities. In the present case 
we held, as was also admitted, that there was no actual division of the 
family properties nor even an allotment of shares. 

11. Therefore, the only question of law that arises on this refer- 
ence which we respectfully submit to their Lordships is : — 

QaestioB reared. — " 'Whether on the facts of this case it has been 
rightly held that the joint family property of the petitioner and his sons 
has not been petitioned in definite portions within the meaning 
of Section 26A (1) of the Indian Income-tax (Amendment)* Act. 
1922?” 

F. E. Txtraporetoaia with M, M. Jhaveri, for the assessee. 

M. 0. Setaload, for the Commissioner. 

The word (Anieadmeat) has been inserted here throngb oversight.— Ed, 
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JUDGMENT. 

Beaumont, C. J. — This is a reference made by the Appellate Tri- 
bunal, Bombay Bench, under Section 66 (1) of the Indian Income-tax 
Act, raising a question which has given rise to a difference of judicial 
opinion. The question is : 

“ Whether on the facts of this case it has been rightly held that 
the joint family property of the petitioner and his sons has not been 
partitioned in definite portions within the meaning of Section 26A (1) 
of the Indian Income-tax (Amendment) Act, 1922 ? ” 

The facts giving rise to the question hiive never been in dispute. 
The assessment year is the year 1939-40, and down to July 8, 1989, 
there was a Hindu joint family consisting of the father and three sons, 
and on that date severance took place. The three sons all intimated an 
unequivocal desire to sever the joint family, and according to the law 
applicable to Hindu joint families under the Mitakshara system that 
expression of a wish on the part of the sons severed the joint family, 
and, as there were only four coparceners, the necessary result was that 
the shares in the joint family property became divided equally between 
the four coparceners, who then held as tenants-in-common. But there 
has been no physical division of the joint family property. I use the 
expression “ physical division ’* in preference to the more usual ex- 
pression “ division by metes and bounds,” because the latter expression 
is only applicable strictly to immovable property. Both the Assistant 
Commissioner and the Appellate Tribunal considered that a mere 
severance of the joint family was not enough for the purpose of Sec- 
ti pn 25A : that there must be an allotment of shares, though both Tri- 
bunals thought that a physical division was not necessary. I must 
confess that I do not follow that opinion. It appears to me perfectly 
plain, on the finding that the joint family severed in July, 1939, that 
the shares were definitely ascertained, and there being four members of 
the family each became entitled to a one-fourth shaxe of the family 
property. To my mind, the real question to be determined is whether 
Section 25A requires a physical division, or is satisfied only by a divi- 
sion in interest. 

Before coming to Section 26A, it is to be noticed that a joint 
Hindu family is one of the taxable units under Section 3 of the Indian 
Income-tax Act, and that Section 14 (1) provides that the tax shall not 
be payable by an assessee in respect of any sum which he receives as a 
member of a Hindu undivided family. That, of course, is designed to 
avoid double assessment. If the family pays, the individual meinberB 
are not required to pay. 

J— 25 
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Section 25A (1) before the amendment of 1939 provided : 

“ Where, at the time of making an assessment under Section 23, 
it is claimed by or on behalf of any member of a Hindu family hitherto 
assessed as undivided that a partition has taken place among the mem- 
bers of such family, the Income-tax Officer shall make such inquiry 
thereinto as he may think fit, and, if he is satisfied that a separation of 
the members of the family has taken place and that the joint family 
property has been partitioned among the various members or groups of 

members in definite portions he shall record an order to that 

effect.” 

Sub-section (2) deals with assessment when an order is made under 
sub-section (1), and under sub-section (3) the family is to be deemed to 
be undivided unless an order is passed under sub-section (1). 

In this case we are dealing with the section as amended in 1939, 
and in the amended sub-section (1) the words ” that a separation of the 
members of the family has taken place and ” are omitted, so that the 
Income-tax Officer instead of having to be satisfied of two things, that 
a separation of the members of the family has taken place and that the 
joint family property has been partitioned, is now only required to be 
satisfied of one thing, namely, that the joint family property has been 
partitioned among the various members or groups of members in 
definite portions. 

The question arising is whether the requirement that the Income- 
tax Officer shall be satisfied that the joint family property has been 
partitioned among the various members in definite portions, requires 
him to be satisfied that the property has been physically divided, or 
merely that there has been a division in interest. 

In construing the Act we have to remember that it is an all-India 
Act, and that it is as applicable to Hindu families under the Dayabhaga 
system, as to those under the Mitakshara system. Under the Mita- 
kshara system there are always two steps in a complete partition. 
There is, first, the division in interest, which may be brought about by 
t^reement, by filing a suit, or by expressing an intention to divide, and 
there is the physical division of the property, which may, and often 
does, take place, years after the division in interest. But under the 
Bayabhaga system the members of the joint family are divided in 
interest ; they are in a position analogous to that of tenants-in-com- 
mon, that is to say, they are originally in much the same position as 
the members of a Mitakshara family after the family has disrupted, and 
there has been a division in interest. I do not see what effect Sec- 
tion 26 A can have on the property of a Dayabhaga joint family, if the 
opinion of the Income-tax Officer must be directed merely to a division 
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in interest which always existed. It seems to me that Section 25A 
will have no effect at all on families under the Dayabhaga system, un- 
less it is held to involve a physical division into de^ite portions. 

Sub-section (2) of the section also seems to me to favour that 
construction of the first sub-section, because it provides that where an 
order has been passed under sub-section (1), the Income-tax Officer 
shall make an assessment of the total income received by or on behalf 
of the joint family as such, as if no separation or partition had taken 
place, and each member or group of members shall, in addition to any 
income-tax for which he or it may be separately liable, and notwith- 
standing anything contained in sub-section (1) of Section 14, be liable 
for a share of the tax on the income so assessed according to the portion 
of the joint family property allotted to him or it. It is argued by the 
assesses that “according to the portion of the joint family property ” 
means according to the proportion or share of the joint family pro-, 
perty. But Mr. Setalvad on behalf of the Commissioner contends that 
the word “ portion ” is used in exactly the same sense as in sub-seo- 
tion (1), and refers to a physical part of the property ; he suggests, I 
think correctly, that sub-section (2) is designed, at any rate in part, to 
meet the case in which there has been a partition of joint family pro- 
perty, where one member gets a portion producing income, and another 
member gets a portion producing less income, or no income at all, for 
instance, where one member of the joint family takes income producing 
lands or shares, and another member takes jewellery of considerable 
capital value, but producing no income. It would be unfair in such a 
case to apportion the income amongst the members in proportion to 
the value of the shares they take. The allocation of the tax ought to 
be made in accordance with the particular portion of the property 
which each member has taken. 

Apart from authority, I should feel no doubt that Section 25A con- 
templates a physical division of the property. I think that the expres- 
sion *' definite portions ’’ indicates a physical division in which a mem- 
ber takes a particulsbr house in which he can go and live, or a piece of 
land which he can cultivate, or which he can sell or mortgage, or takes 
particular ornaments which he can wear or dispose of, and that the 
expression ** definite portions ” is not appropriate to describe an un- 
divided share in property where all a particular member can claim is a 
proportion of the income, and a division of the corpus, but where he 
cannot claim any definite portion of the property. In a case in the 
Lahore High Court, to which I will refer more in detail later , the 
bench suggested, in construing Section 26A, that the words “ portion ” 
and “share” were synonymous. But that, I think, is not so. No 
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doubt, the words sometimes may be used interchangeably, but in con- 
nection with property I should say that a portion means a part of the 
property, whereas a share indicates the interest of some individual in 
the property. A room may be said to be a portion of a house; it can- 
not bo said to be a share of a house, although it may represent the 
share of a particular person in the house. “ Portion ” seems to me 
the apt word for division of property, and “ share ” for division of 
interest, and it is significant that portion ” is used in Section 26A. No 
doubt the expression " division in definite portions ” will have to be 
construed with regard to the nature of the property concerned. A 
business cannot be divided into parts in the same manner as a piece of 
land ; division may only be possible in the books. Special cases will 
have to be dealt with by the Income-tax Ofiicer when they arise. If 
he comes to the conclusion that, having regard to the nature of the 
property, what has been done amounts to a division in definite por- 
tions, he will record his finding under sub-section (1) ; if he comes to 
the conclusion that it does not, then he will have to go on assessing 
the family under sub-section (3). 

The oases on this subject are conflicting, as the Tribunal has 
noticed. In the first place, there are two decisions of the Lahore High 
Court, which are in conflict. The first one, decided on June 22, 1934, 
by Mr. Justice Addison and Mr. Justice Sale is Saligram Bamlal v. 
Commissioner of Income-tax^, and the bench held that Section 25A of 
the Indian Income-tax Act contemplates an actual partition by metes 
and bounds of the joint family property and not a mere change of the 
coparcenary to a tenanoy-in-common by a severance of the joint status. 
The second case in the Lahore High Court, decided by three Judges, 
Mr. Justice Jai Lai, Mr. Justice Dalip Singh and Mr. Justice Skemp, on 
October 19, 1934, is Sher Singh Natliu Bam v. Commissioner of Ineome- 
tax*, and that bench arrived at a precisely opposite conclusion, without 
any reference to the earlier decision, which presumably was not 
brought to their attention. The leading- judgment which was delivered 
by Mr. Justice Dalip Singh treats the words “ share ” and “ portion ” 
as synonymous, and reads Section 26A as requiring only partition in 
definite shares. As I have already said, I do not agree with that view. 
Moreover, with all deference to the bench, I think they fell into an 
error in saying that there are three stages in the partition of a Hindu 
family subject to the Mitakshara law ; the first stage being a disruption 
without ascertainment of shares, the second, disruption of family with 
ascertainment of shares, and, the third, a division of property. I do 
not think it is correct to say that there are more than two stages : 
a division in interest, and a physical division of the property. Directly 
(1) (1934) 2 I.T.R. 448 ; 7 I.T.C. 334. (2) (1934) 2 I.T.R. 479 ; 8 I.T.C. 38. 
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there is a disruption of the family, that necessarily determines that the 
shares belong in severalty to the members of the family according to 
law. Of course, in every case of partition, before a final division takes 
place, three things must be determined : the property to be divided ; the 
shares into which it is to be divided ; and the persons entitled to those 
shares. In uncontested cases these matters are settled by agreement ; 
in contested cases they may have to be determined by the Court. But 
their determination is part of the machinery for efi!ecting the final par- 
tition, and does not form an independent stage in partition. In my 
opinion, the judgment of the earlier bench of the Lahore High Court 
is to be preferred to that of the later bench. 

Then there is a decision of a bench of the Allahabad High Court in 
Biradhmal Lodha v. Comtniasioner of Ineome^tax ^ in which it was 
determined only that Section 25A did not apply to a partial division of 
joint family property, a view recently accepted by the Privy Cotmcil. 
That question is not before us, but Mr. Justice Niamatullah, in the 
course of his judgment, said that a division by metes and bounds was 
not required for the purposes of Section 26A. The question did not 
really arise in that case and moreover the property in question was a 
business, to which as I have already suggested, special consideratiouB 
may apply. In my opinion, that case is no authority on the question 
we have to determine on the construction of Section 26A. 

Then there is a decision of the Judicial Commissioner’s Court at 
Nagpur, Sir Bisesa/rdas Daga, In re ^ in which the Court said that 
they followed the view of the Allahabad High Court in the case which 
I have just mentioned, and considered that Section 26 A did not demand 
partition by metes and bounds. There, again, they were dealing with 
a business, and they were also influenced by the fact that the 
Co mmissi oner admitted that a division by metes and bounds was not 
necessary. 

Then there is a decision of the Patna High Court in LaeMrcm 
Baldeodas v. Comtnitsioner of Income-tax, Bihar^. The Acting Chief 
Justice in that case expressed the opinion that Section 26A contem- 
plated physical division of the property, but 1 think that was no more 
than a dictum. 

Then there is a very recent decision of the Privy Council in Sir 
Sw/hdar Singh Magithia v. Commissioner of Income-tax, U.P, and C.P. 
which has not yet been reported*. In that case this question did not 
definitely arise, but on one aspect of the case the Board held that it was 
necessary to consider the effect of Section 26A and the judgment 
contains observations on the section which are of considerable assistance 

(1) (1934) 2 I.T.R. 164 : 1.L.R. S6 All. 504. (3) (1936) 4 I.T.R. 279 : 9 1.T.C 47). 

(2) (1936) 4 1.T.R.-66 ; 9 I.T.C. 206. (4) Since reported ae (1942) 10 I.T.R. 457, 
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in the present case. Their Lordships point out that Section 26A is 
directed to the difficulty which arose when an undivided family had 
received income in the year of account but was no longer in existence 
as such at the time of assessment, and they point out that the provision 
of Section 14 (1) must be borne in mind in considering the terms of 
Section 26A. Then their Lordships go on : — 

“ Section 25A deals with the difficulty in two ways, which are 
explained by the rule applicable to families governed by the Mitakshara, 
that by a mere claim of partition a division of interest may be effected 
among coparceners so as to disrupt the family and put an end to all 
right of succession by survivorship. It is trite law that the filing of a 
suit for partition may have this effect though it may take years before 
the shares of the various parties are determined or partition made by 
metes and bounds. Meanwhile the family property will belong to the 
members as it does in a Dayabhaga family — ^in effect as tenants-in> 
common. Section 26A provides that if it be found that the family 
property has been partitioned in definite portions, assessment may be 
made, notwithstanding Section 14 (1), on each individual or group in 
respect of his or its share of the profits made by the undivided family, 
while holding all the members jointly and severally liable for the total 
tax. If, however, though the joint Hindu family has come to an end, 
it be found that its property has not been partitioned in definite 
portions, then the family is to be deemed to continue — ^that is to be an 
existent Hindu family upon which assessment can be made on its gains 
of the previous year.” 

The Board do not say in express words what they mean by the 
words quoted “ partitioned in definite portions, ” as no question as to 
their interpretation arose but it seems to me that the Board contem- 
plated a physical division of the property, because the passage quoted 
shows that they had distinctly in mind the Dayabhaga system, under 
which no division in interest is necessary. 

In my opinion, on the words of Section 25A of the Indian Income- 
tax Act we ought to answer the question put to us in the affirmative, 
because there has been no physical division of the joint family pi^operty. 
The authorities in India are conflicting, and as I read the decision of 
the Privy Council, although it is not directly in point, it favours the 
view that a physical division of the property is required. 

The assessee to pay costs. 

Eania, J. — The relevant facts, sections of the Income-tax Act and 
authorities cited at the bar have been referred to in the judgment just 
delivered by the learned Chief Justice. 
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^ The question for consideration is whether on the construction of 
Section 25A in addition to the unequivocal declaration or decision of a 
member of a joint Hindu family to disrupt the joint status, in order 
that individual members may be assessed in respect of the property 
coming to their share, is it necessary further to show that the joint 
family property has been partitioned amongst the members in definite 
portions? It is material to bear in mind the scheme of the Income-tax 
Act, in the first instance. Under Sections 2 and 8 the different units 
stated therein are liable to be taxed as such. One of them is a joint 
Hindu family. In order to avoid double taxation, Section 14 lays down 
that when the individual member is being assessed, his income as a 
member of a joint family should not be assessed again. Then comes the 
stage, what happens when a family, which has once been so assessed, 
comes to a partition. To meet that contingency. Section 26 A has been 
enacted. In the section, as it existed before the amendment of 1939, in 
terms the Income-tax Officer required proof, (i) that a separation of the 
members of the joint family had taken place and (ii) that the joint 
family property had bfeen partitioned amongst the various members or 
groups of members in definite portions. On being satisfied on those 
points he had to record an order to that effect. The effect of such a 
recording was that the joint family income would be assessed and 
recovered in terms of sub-section (2). In the absence of such order, under 
sub-section (3) the joint family continued to be assessed as before. 

The question before the Court is whether in respect of a Mitakshara 
family, if it is only shown that the joint family status has ceased to 
exist, the case is governed by Section 26 A (1). In the present case the 
record shows that the applicant’s joint family owns immovable proper- 
ties, and it is not suggested that there is any business. The record 
further shows that there has been an agreement amongst the members 
and the joint family has ceased to exist. It is further shown that 
Messrs. Little & Oo. were instructed to prepare the relative documents 
to divide the properties amongst the parties according to their shares, 
and drafts were prepared but that nothing more had been done up to 
the relevant time. 

The argument on behalf of the applicant is that under Section 28 A, 
once the joint family status had come to an end, the shares were ascer- 
tained, and the latter part of the section must mean that the joint family 
property had been partitioned in definite portions. In the first instance, 
it may be noted that the word “ portion,’.’ when read in conjunction 
with partition of joint family property, would ordinarily mean a physical 
division, and not a definition or ascertainment of shares only. It was 
argued that under the Hindu law on an unequivocal expression of 
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intention to sever, the joint family status came to an end, and the 
Income-tax law could not be framed to alter that substantive law. I 
think this argument is fallacious, because by the Income-tax Act no 
attempt is made to alter the substantive law'. The Income-tax Act only 
lays down the manner in which the income of what was once a joint 
family estate should when it is alleged that the joint family had come to 
a partition, be assessed. The scheme is that if it is proved to the satis- 
faction of the Income-tax Ofdcer that there was not only a rupture of 
the joint family status, but definite portions of the joint family property, 
according to the words used in sub-section (2), had been allotted to 
individual members, those members were to be assessed in respect of 
the income allotted to their share. 

If the omission of the words in the old section is to be used in 
construing the new one, it seems to me that the same favours the view 
urged by the Commissioner rather than of the applicant. In the amend- 
ed section the words a separation of the members of the family has 
taken place ” have been omitted. That means that out of the two facts 
for which proof had to be furnished to the Income-tax Officer, proof of 
the first had become unnecessary. The question is why ? And the 
answer obviously is that it is immaterial if the second is proved. If the 
applicant’s contention was sound, the second part of the old sub-section 
should have been omitted and not the first, because in that event, once 
it was established that the joint family status has ceased to exist, no 
further proof was required. The retention of the second portion, and 
the omission of the first, in my opinion, emphasize the view that a 
division, that is a physical partition of joint family property in definite 
portions, is required to be proved. 

In this connection it is material to bear in mind the Hindu law of 
joint family. It should be noted that Section 26A is of all-India appli. 
cation, and applies equally to joint families governed by the Mitaksbara 
law and the Dayabhaga law. According to the Dayabhaga law, as stated 
in all recognised text-books, the members of a joint family have always 
a definite and ascertained share, that is a share which is not liable to 
be increased or decreased by the death or birth of another member in the 
family. Bearing that important distinction between the Dayabhaga law 
and the Mitakshara law in mind, if Section 26 A is approached, it is 
clear that the last part of the section must mean a physical division on 
partition, because the separate ascertained shares amongst the members 
of a joint Hindu family governed by the Dayabhaga law already exist 
before any partition. This point of view is very clearly brought 
out in the very recent, but up to now unreported, judgment of the 
Privy Council, out of which the learned Chief Justice has quoted m 
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extenso^. That passage clearly shows the interpretation put by their 
Lordships on Section 25A of the Income-tax Act as affecting the assess- 
ment of joint families governed by the Mitakshara law. Their Lordships 
in the first portion say that “ by a mere claim of partition a division of 
interest may be effected among coparceners so as to disrupt the family 
and put an end to all rights of sncoession by survivorship.” Then they 
further state that on such a declaration the effect is that the family 
property will belong to the members as it does in a Day abhaga family 
— tn effect as tenants-in-eommon. The result, therefore, is that their 
Lordships emphasize the view that on the declaration made by a mem- 
ber to sever his tie with the family, the result is what would be the 
normal state of affaire in a joint family governed by the Dayabhaga' 
law.' The passage quoted in the judgment then goes on to state that 
Section 25A provides that if it be found that the family property has 
been partitioned in definite portions, assessment may be made on each 
individual in respect of his share of the profits. But the concluding 
words emphasize clearly that if such division is not made, the joint family 
will continue to be assessed as a unit, as it had been assessed before. That 
passage clearly shows that although the first stage, namely, the declara- 
tion of a member to disrupt the family, may be effective, unless the 
second stage, namely, the division of the property amongst members in 
definite portions is also shown, the family will be continued to be 
assessed as a joint family unit. 

S'ive decisions of Indian Gonrts, which have been referred to in the 
judgment of the learned Chief Justice, were cited at the bar. In 
all of them the question was in respect of what was once a joint 
family business. In most of them the question was whether, after the 
members severed one portion of the joint family asset and entered 
into a partnership agreement in respect thereof, the Income-tax Officer 
should have recorded the partnership agreement under Section 26A, 
or whether such an agreement amounted to a severance of that 
asset from the rest of the joint family property. Directly none 
of those cases had to deal with what was to be done tmeqnivooally 
^Ti^ar Section 26A, in order that individual members may claim to be 
assessed separately. The observations in those cases have to be read 
along with the facts, and I emphasize this particularly in respect of the 
observations of Mr. Jnstice Niamatullah in Biradhmal Lodha v. 
Commissioner of Ineome-taa^. The learned Judge there stated that it 
was not necessary to have a division by metes and bounds, bat it 
should be remembered that, correctly speaking, it is not possible to 

(1) Knee xeported ia Sir Smdar Singh Uaiifhia v. Qotnmniotur of Inoonu-tM, O.P. 
and 77 JP. (1942) lOl.T.R. 437. 

(2) (1934) 2 T.T.R. 164, 177, 

1—26 
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have a division by metes and bonnds of a business, except by winding 
it up and rebtinging the assets under a new partnership agreement. 
The view of Mr. Justice Dalip Singh in Sher Smgh Nathu Bam v. 
Commissioner of Ineome-iaai^ appears to be somewhat widely expressed, 
and it must be recognized that the word “ portion ” is not necessarily 
under all circumstances interchangeable with the word “share." 
The question is always, having regard to the context in each case, 
what is the proper meaning to be attached to the word “ portion." 
With respect, I differ from the conclusion of the bench of the Lahore 
TTigti Court which decided the case of Sher Singh Nathu Bern v. 
Commissioner of Income-tax^ where they held that “ portion ” and 
“ share " were synonyms for the purpose of Section 26A (1). The 
other oases cited at the bar had dealt with the question of business, and 
in no case this particular view, namely, what was to be done for 
bringing the case under Section 26 A, when the joint family estate 
consisted of immovable properties, had been independently considered. 
All the observations and discussions are in respect of a business which 
was contended to have been separately carried on after a particular 
date by members under an alleged agreement of partnership. In my 
opinion those oases do not directly bear on the point. As has been 
pointed out Saligram Bamlal v. Commissioner of Income-tax? is the 
only decision in which this question was distinctly dealt with, and the 
view there expressed is in consonance with the view expressed in this 
judgment. 

.1, therefore, agree that the question should be answered as stated 
in the judgment of the learned Chief Justice. 

Beferenee ammred accordingly. 


Pn ihb Boubat Eioh Cottbi.] 

MAHABAJA OP PATIALA 

V. 

COMMISSIONEB OP INCOME-TAX (CENTRAL), BOMBAY. 
Bbattuoki, C.J., and Eabia, J. 

September 24, 1942. 

Ibdiab Iboomb-iaz Aoi (XI of 1922 bbfobb ahbkbmbbt of 1989), 
Bbos. 4, 22 (2), 24B, 34, 88, 42, 48, 66 — ^Nob-Rbsidbbi — Assbbsmbni 
W iXBiotrx Appoibtino AoBuri — L boaIiIty — ^Bb-Assbssmbni — ^Nohob 
TJNBBB Sbo.- 22 (2) Sbbvbd Afibb Obb Ybab — ^Webthbb oan bb 
Tbbaibd As Noxiob ubbbb Sbo. 84 — ^Noiipa Sbbvbd oh Lboal 

(1) (1934) a I.T.R. 479, (2) (1934) 2 l-TJt. 448. 
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Eepbbsbntativb — Submission of Ebtubn by Agent and Assessment 
ON Deceased Pebson — Validity of Notice and Assessment — ^Eb- 
FBBBNCB — Negative Questions. 

Under Section 42 of the Income-tax Act, 1922, before its amend- 
ment in 1989, a non-resident foreigner could be assessed without ap- 
pointing an agent wnder Section 43» 

A notice issued under Section 22 (2) read with Section 24B must 
make it clear that it is served on the person as the legal representative 
of the deceased and that the return required is that of the deceased's 
income^ 

When a notice is given in terms wnder Section 22 {2), which subse- 
quently turns out to be a bad notice under that section because it is out 
of time, it cannot he held automatically to be a good notice under Sec- 
tion 34 when there is no reason for supposing that the Income-tax 
Officer ever considered the question under Section 84. 

The late Maharaja of Patiala who had income from property and 
business in British India died on March 28, 1938. On November 23, 
1988, the Income-tax Officer, Bombay, sent two printed notices under 
Sections 22 {2) a/nd 88 of the Income-tax Act addressed to the Maha- 
raja of Patiala requiring him to make a return of his income from all 
sources for the assessment years 1987-88 and 1988-89. The returns 
were signed by the Foreign Minister and were sent to Bombay. The In- 
come-tax Officer subsequently passed the assessment orders and against 

the assesses in both the orders was written ** His Highness late 

Maharaja of Patiala.^^ It was contended on behalf of tha Maharaja 
that the notices and assessments were invalid : 

Held, (i) that the notice of the year 1987-38 not having been served 
until November 1988, was barred by time, and it could not be treated as 
a notice under Section 84 ; 

(ii) that it is wholly irregular to assess a deceased person and the 
assessment should have been made on the legal representative in respect 
of the ineome of the deceased. But as the present Maharaja was the legal 
representative of the late Maharaja and as the return of the late Maha- 
rajah income wcbs made by the Foreign Minister on behalf of the Maha- 
raja who knew perfectly well that what was being assessed was the income 
of his predecessor, the assessment, though not strictly made in accordance 
with the provisions of Section 24B, was in the circumstances valid. 

Beaumont, G. J . — It is not necessary that a notice wnder Section 
84 should assume any particular form, but it must give notice to the 
assesses that in the opinion of the Income-tax Officer some income has 
escaped assessment. 
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Probotiee of the Income-tftx Appellate Tribunal of stating questions 
in the negative for the decision of the High Court condemned. 

Maharaga of Benares v. Cotutnissioner of Income-tax [JPSS] {6 
I.T.B. 217) dissented from. 

Tischler d Go. v. Apthorpe [iSS5] {2 Tax Cos. 89)’, Werle <& Co. v. 
Colquhoun [IdSS] {2 Tax Cas. 402); Whitney v. Inland Bevenue Com- 
missioners [1926] {10 Tax Cas. 88); [1926] A.C. 87); Chief Commis- 
sioner of Income-tax v. Bhanjee Bamjee and Co, [1921] {44 Mad. 778) ; 
Commissioner of Income-tax, Bombay v. National Mutual Associalion 
of Australasia Ltd. [7933] {67 Bom 619 ; 1 1.T.B. 860) and Commis- 
sioner of Income-tax, Bengal v. Mahaliram Bamgidas [1940] {8 I.T.B. 
442 ; 67 LA. 289) followed. 

Cases referred to : — 

Chief Commissioner of Income-tax, Bengal «. Bhanjee Bamjee and Co. (1921) 44 Mad, 
773; 1 1.T.C 147. 

Commisdoner of Income-tax, Bengal v. Mahaliram Ramjidas (1940) 67 LA. 239 ; 42 
Bom. L.B. 997 ; 8 1.T.R. 442 ; 44 C.W.M. 929 ; A.I.R. 1940 P.C. 124. 

Commissioner of Income-tax, Bombay «. National Mutual Association Australasia 
Ltd. (1933) 57 Bom. 519 : 35 Bom. L.R. 896:A.I.R. 1933 Bom. 427 ; 1 LT.R. 350 ; 6 I.T.C 
426. 

Jawala Prasad «. Commissioner of Income-tax (1935) 3. LT.R, 295. 

Maharaja of Benares v. Commissioner of Income-tax (1938) 6 I.T.R. 217 ; 1938 All. 432 ; 
176 I.C. 167 ; 1938 A.L.I. 341 ; A.LR. 1938 AIL 310. 

Rogers Pratt Shellac & Co. v. Secretary or State for India (1924) 52 Cal. 1 ; 83 LC. 273; 
28 C.W.M. 1074; A.I.R. 1925 Cal. 34 ; 1 I.T.C. 363. 

Tischler & Co. «. Apthorpe (1885) 52 L.T. 814 ; 2 Tax Cas. 89. 

Werle & Co. o. Colquhoun (1888) 20 Q3.D. 753 ; 57 L.J.O.B. 323 ; 58 L.T. 756 ; 36 W.R. 
613 ; 2 Tax Cas. 402. 

Whitney e. Inland Revenue Commismoners (1926) 95 L.J.K.B. 165 ; 134 L.T. 98 ; 42 ' 
T,L.R. 58 ; [1926] A.C. 37 ; 10 Tax Cas. 88. 

Case referred to the High Court of Bombay by the Inoome-tax 
Appellate Tribunal, Bombay, under Section 66 (1) of the Indian In- 
come-tax Act (XI of 1922) as amended by Section 92 of the Indian 
Income-tax (Amendment) Act, 1989 (YII of 1989), for decision of the 
following questions of law : 

“ (1) Whether in the circumstances found by the Tribunal in its 
order under Section 33, the assessment was not made in accordance 
with the provisions of Section 24B of the Income-tax Act and is for 
that reason invalid. 

(2) Whether in the circumstances found by the Tribunal in its 
order under Section 33, the assessment was validly made under Sec- 
tion 84 of the Act. 
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(3) Whether in the circnmatanoes found by the Tribunal in its 
order under Section 33, the assessment is invalid and can be called in 
question by the assessee on the ground that it was made without ap- 
pointing an agent under Section 43." 

Income-tax Beterence No. 5 of 1942. 

The facts of the case appear in the Statement of Case and judg- 
ment of the Appellate Tribunal. 

JUDGMENT OE APPELLATE TBIBUNAL. 

Under Section 83 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, M. Mobib, President, N. B. Gubdil, 
Judicial Member, and P. N. S. Aiyab, Accountant Member, deli- 
vered the following judgment : — 

Pbbsidbbi. — “ This is an appeal by His Highness Maharaja 
Yadevindra Singh Maharajadhiraj Bahadur, Maharaja of Patiala, from 
the order of the Appellate Assistant Commissioner of Income-tax, ‘ A ’ 
Bange, Bombay, passed on appeal from the order of the respondent by 
which he assessed for the assessment year 1937-38 the income that ac- 
crued in Bombay to the appellant’s father. His Highness Maharajadhiraj 
Sir Bhnpindra Singh, the late Maharaja of Patiala. 

2. The late Maharaja being a Bnling Prince was residing out of 
British India within the meaning of Section 42 of the Income-tax Act. 
He had some private property in several places and was deriving in- 
come froin some other sources in British India, 6.g., from dividends, 
speculation and dealings in shares, and was being assessed in the past 
by different Income-tax Officers in British India through different 
officials of his State. 

3. After the Income-tax Officer, Central Circle, Lahore, had 
determined the case for assessment for the year 1936-37, he received 
from the Commissioner of Income-tax, Punjab, N. W. F. and Delhi 
Provinces, an order to the effect that in consequence of the Allahabad 
High Court’s decision in the case of the Mahcvraga of Benares^, 
the files of non-residents should be transferred “ to the Income-tax 
Officers in whose jurisdiction the non-resident’s own property or in 
whose jurisdiction the income arises so that those officers may try to 
appoint an agent connected with the source of income." On receipt of 
this order the Income-tax Officer, Central Circle, Lahore, submitted the 
file of this case to this Commissioner for transfer to some other Income- 
tax Officer, and by the mutual consent of the Commissioner of Income- 
tax, Punjab, N. W. F. and Delhi Provinces, and the Commissioner of 

(1) (1938) 6 I.T,R. 217. 
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Income-tax, Bombay, the file was transferred to the respondent, the 
Income-tax Officer, Non-Eesidents’ Befnnd Circle, Bombay. 

4. On 23rd November, 1938, the respondent, in keeping with the 
past practice which had been adopted in the time of the late Maharaja 
under the instructions of his Private Secretary, addressed the following 
letter to the Foreign Minister, His Highness’s Government, Patiala : 

I have the honour to state that all the case papers of His High- 
ness the Maharaja of Patiala have been transferred here from Lahore 
for information and necessary action. It is not easy to discover what 
has been done hitherto. So as a start I am sending the usual notices 
and beg to request that you will be good enough to let me have returns 
of income of His Highness from all sources in British India for the 
years ended 31st March, 1937 and 1938.” 

It is admitted that this letter was accompanied by a notice under 
Section 22 (2), Income-tax Act, addressed to His Highness the Maha- 
raja of Patiala ” and required returns of income from all sources in 
British India for the two financial years ended the 31st March 1937 
and the 31st March 1938. After some correspondence the required 
returns were filed — signed and verified by Mr. D. K. Sen, Foreign 
Minister on behalf of ” Hie Highness the Maharaja of Patiala.” The 
respondent in due course made the assessment for the year 1938-39 
and the the year 1937-38, computing for the former year a net loss of 
Bs. 1,44,700 and assessing for the latter a taxable income of Es. 3,43,097 
and determining Bs. 60,337 to be the tax payable. On- 11th October, 
1940, the Foreign Minister wrote to the respondent to say that there 
had been a miscalculation in assessing the income for 1937-38 and that 
the correct amount of the tax due was Bs. 40,861-8 and not 
Es. 60,337 as required by the notice of demand to be paid. The 
letter contained a request for a reconsideration of the assessment and 
revision of the notice of demand. Being doubtful about the respond- 
ent’s power to revise the assessment the Foreign Minister, simultane- 
ously with the letter of 11th October, 1940, and on the same grounds 
as were taken in that letter, appealed to the Appellate Assistant Com- 
missioner, ' A ’ Bange, Bombay, claiming as relief the reduction of the 
tax determined from Bs. 60,337 to Bs. 40,861-8. The respondent, 
acting under Section 36 of the Act, reduced the figure of taxable income 
from Bs. 3,43,097 to Bs. 3,10,461 and made the consequent reduction in 
the tax payable. 

6. The appeal before the Appellate Assistant Commissioner pre- 
sents a somewhat curious story. As stated above, the appeal dated 
11th October, 1940, admitted the liability to tax to the extent of 
Bs. 40,861-8 and claimed a reduction of Bs. 9,476-8 on the ground of 
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an error in the calonlaiions. Being free from all legal quibbles it was 
an honest and dignified document becoming the position of the party 
whom the respondent by his own wrong had driven for redress to 
superior authority. The appeal was not in the prescribed form and in 
the concluding paragraph contained the following prayer ; 

The notice of demand was received in this office on 20th Sep* 
tember, 1940. As it will take some time to complete the necessary for* 
mail ties, I request you kindly to extend the time limit of filing the ap- 
peal from 30 days to at least 90 days, failing which this letter may 
kindly be treated as a regular appeal and necessary action taken in the 
matter.” 

There is no order of the Appellate Assistant Commissioner on this 
document showing whether the time for filing an appeal in the pres- 
cribed form was extended or not, or whether he had decided to treat 
this document itself as an appeal. On 22nd October, 1940, an appeal 
in the prescribed form, signed and verified by the Foreign Minister, 
was filed adopting the point raised in the appeal of 11th October as the 
first ground of appeal and containing the following as the second 
ground of appeal. 

” Attention is also invited in this connection to the judgment of 
the Allahabad High Court, vide Aditya Narain Singh Bahadur v. Com- 
misiioner of Ineome'toa^ (Miscellaneous Case No. 52 of 1936 decided on 
24th January 1988), which will show that His Highness the Maharaja 
of Benares was served with a notice about the assessment of tax on his 
income in British India and the High Court held that as no agent of 
the Maharaja, a non-resident of British India, had been appointed as 
required under Section 48 of the Income-tax Act, assessment could not 
be treated valid under Section 42 of the above Act, because of the 
defective service. According to this ruling the notice about the assess- 
ment of tax on His late Highness’s income should have been served on 
an agent of His Highness in British India.” 

6. On 27th February, 1941, a document purporting to be a “ peti- 
tion of the Foreign Minister, Patiala, on behalf of His Highness the 
late Maharaja of Patiala ” was filed before the Appellate Assistant 
Commissioner containing two more grounds of appeal and asking for 
the setting wide of the order of assessment. These grounds were : 

“ 8. The income purported to have been assessed was for the 
accounting year ended the 31st March, 1937, and the proceedings in 
respect of such income could have been initiated under Section 22 (2) 
of the Indian Income-tax Act, 1922, only during the year ended the 
81st March, 1988. The Income-tax Officer, Non-Besidents’ Befund 
Circle, however, initiated such proceedings under Section 22 (2) of the 
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Act in November 1938. Further he did not issne and serve on the pro- 
per party the requisite notice under Section 84 of the said Act. 

“ 4. H. H. the late Maharaja of Patiala died at Patiala on the 23rd 
March 1938. The notice under Section 22 (2) of the said Act, assuming 
that it was validly issued (it is not admitted) should have been issued 
and served upon the executor, administrator or other legal representa- 
tive of H. H. the late Maharaja of Patiala. The notice, however, pur- 
ported to be issued to ‘ H. H. the Maharaja of Patiala ’ and was sent to 
your petitioner with a covering letter dated 23rd October 1938. There 
was, therefore, no proper notice and no proper service of any notice. 
Consequently the return for the accounting year ended 31st March 1987 
was submitted blank.” 

This petition was signed and verified by an ofElcer of the Income- 
tax Department of the State, who had for his authority a certificate of 
authorisation under Section 61 of the Income-tax Act purporting to 
have been given by the appellant. 

The certificate authorises the ofEicer to produce accounts and docu- 
ments and to obtain copies. Besides the omnibus clause “ his expla- 
nation and statement will be binding on me ” there is no provision in 
this certificate expressly authorising the officer to present or to verify 
an appeal. 

7. All the grounds taken from time to time before the Appellate 
Assistant Commissioner were entertained and gone into by him and 
thus what was originally a simple and straightforward case was con- 
verted into a mere wrangle of technioalities. The Appellate Assistant 
Commissioner found that the Foreign Minister’s original appeal of 11th 
Cctober 1940 was a good appeal. He therefore reduced the tebxable 
income by Bs. 81,819. The technical objections to the assessment, 
raised later, found no favour with him and were consequently repelled. 

8. From the order of the Appellate Assistant Commissioner there 
is an appeal before us in which comuel' for the appellant has not a 
word to say on the merits and the only ground for appeal is that the 
assessment is vitiated by the following irregularities of procedure : 

” (1) that a dead man has been assessed without complying with 
the provisions of Section 24B (2) ; 

(2) that the assessment has been made without serving a notice 
under Section 84 ; and 

(3) that the appellant not being a resident in British India has 
been assessed without the appointment of an agent under Section 48.” 

Non-eompUanM with the provitions of Section 24B (8). 

9. The case is governed by Section 24B (2) as it was before its 
amendment by the Ameadment Act of 1939. That section is as 

fnllnwn s— 
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“ Where a person dies before he is served with a notice under sub- 
section (2) of Section 22 or Section 34, as the case may be, the Income- 
tax Officer may serve on his executor, administrator or other legal 
representative a notice under sub-section (2) of Section 22 or under 
Section 34, as the case may be, and may proceed to assess the total 
income of the deceased person as if such executor, administrator or 
other legal representative were the assessee.” 

10. Just as there cannot be a decree against a dead man, so under 
the Indian Income-tax Act, a dead man cannot be assessed. If the 
income of a dead man is to be assessed the procedure laid down by sub- 
section (2) of Section 24B must be followed. According to that sub- 
section, where a dead man’s income is sought to be assessed, a notice 
under Section 22 (2) or Section 34, as the case may be, must be served 
on the executor, administrator or other .legal representative of the 
deceased. It is implied in the sub-section that the notice should in- 
form the person to whom it is addressed that the income of the deceased 
person whose executor, administrator or legal representative he is, is 
intended to be assessed. After service of the notice such person, qua 
the assessment of the income of the deceased person, becomes the asses- 
see. On a plain reading of the sub-section it appears to me to be clear 
that its requirements are satisfied where the notice under Section 22 (2) 
is served on the legal representative, and on the service of such notice 
he understands the real issue, namely, that he is intended to be assessed 
in respect of a particular year’s income of the deceased person whose 
legal representative he is. 

11. The appellant is'^the legal representative of His Highness Sir 
Bhupindra Singh Sahib Bahadur, the late Maharaja of Patiala,' whose 
income was intended to be assessed and has in fact been assessed in this 
case. The late Maharaja had died on 23rd March, 1938, whereas the 
notice under Section 22 (2) was not issued before 23rd November, 1938. 
What now has to be seen is whether this notice was in fact served on 
the appellant and whether he understood that the income of the late 
Maharaja for the financial year ended the 31st March, 1937, was intend- 
ed to be assessed. After considering the facts on record and heajring 
the arguments of learned Oounsel for the appellant I have little doubt 
in my mind that both the conditions were satisfied in this case. 

12. The notice under Section 22 (2) that was issued on 28rd 
November, 1938, is admitted to have been addressed to “ H. H. The 
Maharaja of Patiala ” and was accompanied by a covering letter address- 
ed to “ the Foreign Minister, His Highness’s Government, Patiala ” 
{vide para. 4 of the petition dated 27th February 1941, presented to the 
Appellate Assistant Commissioner). At the time this notice was issued 

1—37 
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the appellant was the ruling Maharaja. It is, therefore, fair to presume 
that the Foreign Minister, on receiving the notice, communicated to the 
appellant the contents of the notice which concerned the appellant 
personally and subsequently acted in the matter tinder the instructions 
of the appellant. The return that is signed and verified by him pur- 
ports to be on behalf of “ H. H. The Maharaja of Patiala. ” Heicould 
have no information about the personal income of the late Maharaja 
unless he derived such information from the appellant and he could 
hardly have undertaken the responsibility of filing a return without 
instructions from the appellant. After the assessment, professing to 
act on behalf of the appellants, he secured in the first instance from the 
respondent himself a substantial relief under Section 35 and later on 
from the Appellate Assistant Commissioner on appeal. In the assess- 
ment for the year 1938-39 he obtained not only a finding of no liability 
for the appellant but a finding of net loss amounting to Bs. 1,44,700. 
Throughout the proceedings he did not give the slightest indication 
that he had no concern with the matter and that the respondent should 
deal with the right person. For these reasons, I think, it must be held 
that not only the contents of the notice under Section 22 (2) were 
communicated by the Foreign Minister to the appellant but that the 
former throughout the proceedings acted in consultation with, and under 
the instructions of, the latter. 

13. It is true that though the notice required) the income of the 
financial year ended the filst March, 1937, to be returned, it did not 
expressly state that the income to be returned was that of the late 
Maharaja. But it was all along understood both by the appellant and 
respondent that the income intended to be taxed was that of the late 
Maharaja. 

At the time the notice under Section 22 (2) was issued the respond- 
ent did not know the name of the appellant or of his late father. 
When in the covering letter dated 17th October, 1939, that Sicoompanied 
the return the Foreign Minister described the returned income as that 
of “ His Highness Maharajadhiraj Mahendra Bahadur from all sources 
in British India for the years ended Slst March, 1937 and 1938, '* and 
respondent for the first time felt that the notice had perhaps been 
misunderstood and that the income of a wrong person had been return- 
ed. Therefore, by letter dated 16th December, 1939, he enquired from 
the Foreign Minister whether " Maharaja Mahendra Singh ” was the 
name of the present Buler or of his late father because his information 
related to the income that had accrued to Maharaja Bhupendra Singh 
in British India. He, however, omitted to notice that the income re- 
turned was, as is clear from the statement that was submitted with the 



1948] 


HAHABAJA 07 FAXIALA V. OOMMB. 07 INO. TAX 


211 


xoturii, in fact the income of the appellant’s father, His Highness 
Maharajadhiraj Sir Bhupendra Singh. This enquiry by the res- 
pondent brought the reply that Maharaja Mahendra Singh was 
the name of the appellant’s great grandfather and that the 
name of the appellant was His Highness Maharajadhiraj Shri Yade- 
vindra Singh Mahendra Bahadur. Notwithstanding this confusion 
of names, however, the real issue was clearly understood by all con- 
cerned, namely, that the income for the year ended the 31st March, 
1937, of the then Maharaja of Patiala was intended to be taxed. The 
notice under Section 22 (2) required such income to be returned and 
the Poreign Minister acting for the appellant did return such income. 
Not only that but, as has already been pointed out in an earlier 
part of this order, the liability to pay a tax of Bs. 40,861-8-0 on an 
income of Bs. 2,78,535 was expressly admitted not only before the 
respondent but also before the Appellate Assistant Commissioner. 
The letter No. 2A— -9900/35/95, dated 11th October, 1940, by 
the Foreign Minister to the respondent, and the petition of appeal 
of the same date to the Appellate Assistant Commissioner show 
beyond donbt that it was well understood by the Foreign Minister 
acting on behalf of the appellant that the income of the appellant’s 
late father was being assessed through the appellant. It is true 
that in the order of assessment and in the petition of appeal to the 
Appellate Assistant Commissioner the assessee is described as the 
appellant’s father but this is merely a misdescription showing noth- 
ing more than that the income of the appellant’s father has been 
assessed. If the contention that a dead man has been assessed is cor- 
rect it is equally correct that there could in that case be no appeal to 
the Appellate Assistant Commissioner by the Foreign Minister on 
behalf of the deceased Maharaja and no appeal by the appellant to ns. 
It seems to be clear to me that it was fully understood that the appel- 
lant was being assessed in respect of the income of his late father for 
the year ended the 31st March, 1937, and that being so, it must, I think, 
be held that though there has been some confusion as to the manner in 
which the income of a dead man has to be reached by the tax-collector, 
the requirements of the law have in fact been fulfilled and the error or 
confusion, if any, not only does not vitiate the assrasment but has not 
had the slightest effect on it. 

Absence of notice under Section 84. 

14. Coming now to the objection that a notice under Section 34 
was not issued, the position is comparatively simple. The section (the 
case is governed by the old section) does not require a notice in any 
particular form. All that the ' section Ba 3 rs is that if for any reason 
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income, profits or gains chargeable to income-tax have escaped assess- 
ment in any year, the Income-tax Officer may, at .any time within one 
year of the end of that year, serve on the person liable to pay tax on 
such income, profits or gains a notice containing all or any of the 
requirements which may be included in a notice under Section 22 (2) 
and may proceed to assess or re-assess such income, profits or gains. 

If, therefore, a notice in the form of a notice under Section 22 (2), 
or in any other form is served on the assessee within the time limited 
and it informs the assessee what income is intended to be assessed or 
re-assessed, the requirement of the section is satisfied. In this case the 
covering letter that accompanied the notice under Section 22 (2) stated 
that the respondent could not discover from the record whether the 
income for the relevant previous year had been assessed, and the res- 
pondent’s note in red ink “ we can only take action for 1937-38 and 
1938-39 ” on the margin of the order sheet against the entry dated 10th 
October, 1938, in the Miscellaneous Becord for 1936-37 shows that after 
receiving the record on transfer he did apply his mind to the question 
whether income for the year 1936-37 could at that time be assessed. The 
respondent can, therefore, be said to have had reasons to believe that in 
the year of assessment 1937-38, the income of the Maharaja had escaped 
assessment. This was sufficient justification for him to act under Sec- 
tion 34. The notice dated 23rd November, 1938, was served on the ap- 
pellant within the time limited and this and the accompanying letter 
and the form clearly informed the appellant that the income of “ the 
Maharaja of Patiala ” for the year ended the 31st March, 1937, was 
intended to be taxed. It is settled law that notice under Section 34 
need not be in any particular form ; it is sufficient if it brings to the 
attention of the person to whom it is addressed the matters required to 
be answered or dealt with or the things required to be furnished. This 
requirement of the law also, was, therefore, complied with in this case. 

Non-appointment of an Agent. 

15. I now come to the last and the most important question in 
the case. It is contended that the appellant being not a resident in 
British India within the meaning of Section 42, Income-tax Act, he 
could, under that section, be only assessed in the name of an agent to 
be appointed under -Section 43. Beliance is placed in support of this 
contention on a recent decision of the Allahabad High Court in the 
case of The Maharaga of Benarei'-, which as already stated, was 
responsible for the transference of this case from the Income- 
tax Officer, Central Circle, Lahore, to the respondent. Income-tax 
Officer, Non-Besidents* Befund Circle, Bombay^ It has been held in 

(1) (1938) 6 1.TJR. 217. 
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this Allahabad case is unmistakable terms that in the case of a non- 
resident it is the agent alone and not his non-resident principal that 
can be treated as the assessee, i.e., the person to whom a notice under 
Section 22 (2) shall issue and by whom the tax is payable. The pro- 
visions of Section 42 (1), this case proceeds to lay down further, are 
mandatory and the department is precluded from issuing notices to the 
principal and from treating him as the assessee except to the limited 
extent that any arrears of tax may- also be recovered from any of his 
assets which may be found in British India. This is the latest and the 
most fully argued out case on the .point in which all previous authori- 
ties and English law have been discussed. The Appellate Assistant 
Commissioner has made a vain attempt to distinguish the present case 
from the Allahabad authority but the reasoning adopted by him in 
attempting to escape from the effect of that decision is poor argument 
which, I must say, we cannot even seriously consider. If there had 
been no other authority on the point binding on us, we would have 
had no option but to follow the Allahabad case and annul this assess- 
ment irrespective of what our personal view in the matter might have 
been. But we have staring us in the face the fact that in interpreting 
the law on the point the Allahabad High Court has differed not only 
from the Madras High Court but also from the Bombay High Court 
which is the court of reference in this case. A Special Bench of three 
Judges of the Madras High Court, following the decision of Mathew 
and Smith, JJ., in TisoMer v. Apthorp^, which was approved by the 
Court of Appeal in Werle d Co. v. Oolquhoun^, has held that Section 42 
of the Act is merely a machinery section by which the tax csm be 
levied where the non-resident himself cannot be got at and does 
not lay down that the profits or gains are assessable to income- 
tax only in the name of an agent of the non-resident. This 
Madras case has been followed by the Bombay High Court in Commis- 
sioner of Income-tax, Bombay v. National Mutual Life Assoei- 
aiion of Australasio^, in which it has been held that a principal can be 
assessed under Section 42 of the Act without an agent being 
appointed under the latter put of that section. It is true that the 
point has not been fully discussed in that case but it did arise directly 
and the actual decision can be supported only on this view of Section 42. 
In this state of conflict of authority it would be presumptuous on 
my part to discuss the point at any great length. Suffice it* to say that 
as a reference in this case would lie to the Bombay High Court, 
it is our obvious duty to follow the Bombay view leaving it to 
(1) (1885) 52 L.X. 814 ; 2 Tax Cas. 89. 
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the appellant to seek a revision of that view from that Court itself. Bat 
in adopting that coarse I cannot help remarking that, if the matter were 
res Integra 1 would have taken the same view of this matter as has been 
taken in England and by the Madras and Bombay High Goarts in India. 
If a non-resident assessee wishes to file a return of his income direct 
and to attend to the assessment proceedings himself, I do not see how 
the Income-tax Officer could say to him that he cannot assess hirp 
direct but must assess some one else for him, however ignorant of the 
former’s various sources of income the latter may be. Yet that would 
be the precise result if the Allahabad view is correct — ^for a willing 
assessee the Income-tax Officer would have to get hold of some one else 
though he might be completely unaware of the non-resident assessee’s 
means of income. 

16. I must point out that we are not concerned in this case with 
the question whether an Income-tax Officer in British India is compet- 
ent to serve notice under the Income-tax Act on a non-resident while he 
is out of British India and what are the consequences of non-compliance 
of such notices. We are dealing with a case where a notice in fact has 
not only been accepted but also gracefully complied with. 

17. Before I take leave of this case I must mention that if this case 
which involves a substantial revenue is being decided in favour of the 
Crown it is solely due to the appellant’s own willing attitude in the 
earlier stages of the case. As far as the Department is concerned, there 
has been no dearth of irregularities. 

The case had been transferred to the respondent with the direction 
that he should appoint an agent for the assessee in accordsuice with the 
decision of the Allahabad High Court in the case of the Maharaja of 
Benares. Not the slightest attention seems to have been paid by the 
respondent to this direction by the Commissioner of the Punjab and 
N. W. P. and Delhi Provinces. Throughout the protracted proceedings 
and even after he was apprised of the death of Maharaja Bhupindra 
Singh he did not give a moment’s thought to the legal question how the 
income of a dead man has to be assessed under the law. The way in 
which he has framed his order of assessment has provided ground for 
the argument that he has in fact assessed the deceased Maharaja 
through an official of ^e State who is neither his executor or adminis- 
trator nor his legal representative. Though the case was one for the 
application of Section 34, not only did he not issue any notice under 
that Section in the usual form but he does not refer to that section at 
all in any part of the proceedings. The Appellate Assistant Commis- 
sioner by permitting several additional grounds of appeal converted a 
case of admitted liability into a case of contested liability. However 
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wide a discretion an appellate authority may have in permitting new 
grounds of appeal to be taken before him, it is, in my opinion, not a 
judicious exercise of that discretion to convert an honest straightfor- 
ward case into an onslaught of technicalities on the officer making the 
original order to which not the slightest reference was made before 
him. If, therefore, I have ultimately held these proceedings to be 
regular, I must say, the finding is solely based on the framework of 
legality that is furnished in this case by the assessee’s own conduct and 
admissions. 

18. For the reasons given 1 would dismiss this appeal. 

GtrNBiii, Judicial Member. — agree and have nothing to add. 

P. N. 8 . Attab, Accountant Member. — agree.” 

On the application of the assessee under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922) the Appellate Tribunal (consisting 
of M. Mubib, President! and A.L. Sahoal, Accountant Member), refer- 
red the case to the Bombay High Court. 

STATEMENT OF CASE. 

” This is an assessee’s application under Section 66 (1), Income-tax 
Act, 1922, requiring the Tribunal to state to the High Court of Bom- 
bay certain questions, which, it is alleged, are questions of law and arise 
out of the order of the Tribunal under Section 33 of the Act in B.A.A. 
No. 29 (Bombay) of 1941-42. 

2. The assessee is His Highness Maharaja Yadavindra Singh Maha- 
rajadiraj Bahadur, the present Maharaja of Patiala, who had been 
assessed for l^e year of assessment 1987-38 under Section 34 of the Act 
in respect of the income that accrued in British India to his father His 
Highness Maharajadhiraj Sri Bhnpindra Singh, the late Maharaja of 
Patiala. 

3. The late Maharaja being a'Buling Prince was residing out of 
British India within the meaning of Section 42 of the Income-tax Act. 
He had some private property in several places and was deriving income 
from sottie other sources in British India, 6.g., from dividends, specula- 
tion and dealings in shares, and was being assessed in the past by 
different Income-tax Officers in British India through different officials 
of his State. 

4. After the Income-tax Officer, Central Circle, Lahore, had deter- 
mined the case for assessment for the year 1986-87, he received from 
the Commissioner of Income-tax, Punjab and N. W. F. and Delhi Pro- 
vinces, an order to the effect that in consequence of the Allahabad 
High Court dioision in the case of Ufaharaja of Benares^, the 

(1) (1938) 6 1.T,K. 217. 
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files of non-residents should be transferred “to the Income-tax Ofilcers 
in whose jurisdiction the non-resident’s own property or in whose 
jurisdiction the income arises so that those officers may try to appoint 
an agent connected with the source of income.’’ On receipt of this 
order the Income-tax Officer, Central Circle, Lahore, submitted the file 
of this case to his Commissioner for transfer to some other Income-tax 
Officer, and by the mutual consent of the Commissioner of Income-tax 
Punjab and N.WJ'. and Delhi Provinces and the Commissioner of 
Income-tax, Bombay, the file was transferred to the Income-tax Officer 
Non-Besidents’ Befund Circle, Bombay. 

6. The late Maharaja died on 23rd March, 1938. On 23rd Novem- 
ber, 1938, the Income-tax Officer, Non-Besidents’ Befund Circle, in 
keeping with the past practice which had been adopted in the time of 
the late Maharaja under the instructions of his Private Secretary, 
addressed the following letter to the Poreign Minister, His Highness’s 
Government, Patiala : 

“ I have the honour to state that all the case papers of His EEigh- 
ness the Maharaja of Patiala have been transferred here from Lahore 
for information and necessary action. It is not easy to discover what 
has been done hitherto. So as a start I am sending the usual notices 
and beg to request that you will be good enough to let me have returns 
of income of His Highness from all sources from British India for the 
years ended 31st March, 1937, and 1938.” 

This letter was accompanied by a notice under Section 22 (2), 
Income-tax Act, addressed to “His Highness the Maharaja of Patiala” 
and required returns of income from all sources in British India for 
the two financial years ended the 31st March 1937 and the 31st March 
1988. After some correspondence the required returns were filed — 
signed and verified by Mr. D.E. Sen, Poreign Minister, on behalf of 
“His Highness the Maharaja of Patiala.” The Income-tax Officer in 
due course made the assessment for the year 1938-39 and the year 
1937-88,' computing for the former year a net loss of Bs. 1,44,700 and 
assessing for the latter a taxable income of Bs. 3,43,097, and deter- 
mining Bs. 60,887 to be the tax payable. On 11th October 1940 the 
Poreign Minister wrote to the Income-tax Officer to say that there had 
been a miscalculation in assessing the income for 1937-38 and that the 
correct amount of tax due was Bs. 40,861-8-0 and not Bs. 60,337 as 
required by the notice of demand to be paid. The letter contained a 
request for a reconsideration of the assessment and revision of the 
Notice of Demand. Being doubtful about the Income-tax Officer’s power 
to revise the assessment the Poreign Minister, simultaneously with the 
letter of 11th October, 1940, and on the same grounds as were taken 
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in that letter, appealed to the Appellate Assistant Commissioner, ‘ A ’ 
Bange, Bombay, claiming as relief the redaction of the tax determined 
from Bs. 50,337 to Bs. 40,861-8-0. The Income-tax Officer, acting 
nnder Section 35 of the Act, rednoed the figure of taxable income from 
Bs. 3,34,097 to Bs. 3,10,461 and made the consequent reduction in the 
tax payable. 

6. The appeal before the Appellate Assistant Commissioner dated 
11th October, 1940, admitted the liability to tax to the extent of 
Bs. 40,861-8-0 and claimed a reduction of Bs. 9,475-8-0 on the ground of 
an error in the calculations. The appeal was not in the prescribed form 
and in the concluding paragraph contained the following prayer : — 

“ The notice of demand was received in this office on 20th Septem- 
ber, 1940. As it will take some time to complete the necessary forma- 
lities, I request you to kindly extend the time limit of filing the appeal 
from 30 days to at least 90 days, failing which this letter may kindly be 
treated as a regular appeal and necessary action taken in the matter.” 

There is no order of the Appellate Assistant Commissioner on 
this document showing whether the time for filing an appeal in the 
prescribed form was extended or not, or whether he had decided to 
treat this document itself as an appeal. On 22nd October, 1940, an 
appeal in the prescribed form, signed and verified by the Foreign 
Minister, was filed adopting the point raised in the appeal of 11th 
October as the first ground of appeal and containing the following as 
the second ground of appeal : — 

“ Attention is also invited in this connection to the judgment of 
the Allahabad High Court, vide Aditya Narain Singh Bahadur v. Gom- 
missioner of Income-tax^ (Miscellaneous Case No. 52 of 1936) decided 
on 24th J anuary 1938, which will show that His Highness the Maha- 
raja of Benares was served with a notice about the assessment of tax 
on his income in British India and the High Court held that as no agent 
of the Maharaja, a non-resident of British India, had been appointed as 
required under Section 43 of the Income-tax Act, assessment could not 
be treated valid nnder Section 42 of the above Act, because of the de- 
fective service. According to this ruling the notice about the assess- 
ment of tax on His late Highness’s income should have been served on 
an agent of His Highness in British India.” 

7. On 27th February, 1941, a document purporting to be a peti- 
tion of the Foreign Minister, Patiala, on behalf of His Highness the 
late Maharaja of Patiala was filed before the Appellate Assistant Com- 
missioner containing two more grounds of appeal and asking for the 
setting aside of the order of assessment. These grounds were : — 

(1) (»38) 6 1.T.R. 217 ; A.l.B. 1938 All. 310. 

1—88 
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“ 3. The income purported to have been assessed was for the 
accounting year ended the Slst March, 1937, and the proceedings in 
respect of snch income could have been initiated under Section 22 (2) 
of the Indian Income-tax Act, 1922, only during the year ended Slst 
March, 1938. The Income-tax Officer, Non-Besident’s Befnnd Circle, 
however, initiated such proceedings under Section 22 (2) of the Act in 
November, 1938. Further he did not issue and serve on the proper 
party the requisite notice under Section 34 of the said Act. 

“ 4. H. H. the late Maharaja of Patiala died at Patiala on the 
23rd March, 1938. The notice under Section 22 (2) of the said Act, 
assuming that it was validly issued (it is not admitted) should have been 
issued and served upon the executor, administrator or other legal re- 
presentative of H. H. the late Maharaja of Patiala. The notice how- 
ever, purported to be issued to ‘H. H. the Maharaja of Patiala' and was 
sent to your petitioner with a covering letter dated 28rd October, 1938. 
There was, therefore, no proper notice and no proper service of any 
notice and consequently the return for the accounting year ended 81st 
March, 1987, was submitted blank.” 

This petition was signed and verified by an officer of the Income- 
tax Department of the State, who had for his authority a certificate of 
authorisation under Section 61 of the Income-tax Act purporting to 
have been given by the assessee. 

8. All the grounds taken from time to time before the Appellate 
Assistant Commissioner were entertained and gone into by him. He 
found that the Foreign Minister’s 'original appeal of 11th October 1940 
was a good appeal. He therefore reduced the taxable income by 
Bs. 31,319. The technical objections to the assessment, raised later, 
found no favour with him and were consequently repelled. 

9. From the order of the Appellate Assistant Commissioner an 
appeal was preferred to the Tribunal in which Counsel for the appellant 
did not have a word to say on the merits and the only ground for appeal 
was that the assessment was vitiated by the following irregularities : 

(1) that a dead man had been assessed without complying with the 
provisions of Section 24B (2) ; 

(2) that the assessment had been made without serving a notice 
under Section 84 ; 

(4) that the appellant not being a resident in British India had 
been assessed without the appointment of an agent under Section 43. 

10. The Tribunal dealt with and repelled all the grounds on 
which the validity of the assessment had been called in question and 
dismissed the appeal. The reasons which led the Tribunal to this con- 
clusion are stated in detail in its order under Section 83.* 

* Printed infra at p, 209, 
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11. The aesessee has now asked the Tribunal to refer to the 
High Court under Section 66 (1), Income-tax Act, the following 
questions : — 

“ (a) Whether in the circumstances of the case the appellant 
can be assessed without complying with the provisions of Section 24B 
(2) of the Income-tax Act. 

(6) Whether in the circumstances of the case the assessment wa; 
legal, no notice having been issued under Section 34 of the Income 
tax Act. 

(c) Whether in the circumstances of the case it is legal to make 
an assessment on the appellant, not being a resident in British India, 
without the appointment of an agent under Section 43 of the Income- 
tax Act. 

(d) Whq^her in the circumstances of the case, the respondent 
had any jurisdiction to make the assessment on the appellant under the 
provisions of law. 

(e) Whether in the circumstances of the case, the assessment is 

legal. 

if) Any other question of law that may arise out of the order of 
the Income-tax Appellate Tribunal.” 

12. The Commissioner in his reply filed under Buie 54 of the 
Appellate Tribunal Buies states that the only questions of law that 
arise out of the Tribunal’s order under Section 33 are as follows : — 

“ (a) Whether the assessment was validly made in accordance 
with the provisions of Section 24 B of the Act. 

(5) Whether the assessment was validly made in accordance 
with the provisions of Section 34 of the Act. 

(e) Whether in the circumstances of the case it is legal to make 
an assessment on the assessee not being a resident in British India with- 
out appointment of an agent under Section 43 of the Income-tax Act.” 

13. Question (a) as formulated by the assessee in the application 
for reference assumes that the Tribunal in its order under Section 33 
found that the provisions of Section 24B (2) had not been complied 
with. This assumption, however, is incorrect, inasmuch as the 
Tribunal on this part of the case found : — 

(1) that the assesses was the legal representative of H. H. Bhu- 
pindxa Singh Sahib Bahadur, the late Maharaja of Patiala, whose income 
was intended to be assessed and was in fact assessed ; 

(2) that the contents of the notice under Section 22 (2), dated 
23rd November, 1938, which was addressed to ” H.H. the Maharaja of 
Patiala ” and which was sent with a covering letter addressed to 
the Foreign Minister, BQs Highness’s Government, Patiala, were 
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commxinicated by the Foreign Minister to the asseBsee and that thiongh- 
ont the subsequent proceedings, including the making of the return of 
income, the production of copies of accounts and the filing of an appli- 
cation under Section 35 and an appeal under Section 30 which resulted 
in a substantial reduction of the income of the assessee, the Foreign 
Minister acted in consultation with, and under the instructions of, the 
assessee ; and . 

(3) that the assessee understood that the income of the late 
Maharaja for the financial year ended the 31et March, 1937, was re- 
quired by the notice under Section 22 (2) to be returned and that he 
was intended to be assessed in respect of that income. 

On these findings the correct question of law that arises and which 
we refer to the High Court is : — 

Whether in the circumstances found by the Tribunal in its order- 
under Section 33 the assessment was not made in accordance with the 
provisions of Section 24B of the Income-tax Act and is for that reason 
invalid. 

14. Question (b) as formulated by the assessee in the application 
for reference also proceeds on a misunderstanding of the Tribunal’s 
order under Section 33, inasmuch as it assumes that no notice under 
Section 34 was issued in the case. On this part of the case the Tribunal 
definitely found ; — 

(1) that a notice under Section 22 (2) was served on the asses- 

see; 

(2) that the notice was served within the time within which a 
notice under Section 34 may be issued ; 

(3) that the notice informed the assessee that the income of the 
“ Maharaja of Patiala ” for the year ended the Slst March, 1937, was 
intended to be assessed ; and 

(4) that the notice was issued because the Income-tax Officer 
had reasons to believe that the income for the financial year 1936-37 
had escaped assessment and after he had applied his mind to the ques- 
tion whether the income for that year could at the time be legally 
assessed. 

The correct question, therefore, that arises out of the Tribunal’s 
order under Section 33 on this part of the case and which we refer to 
the High Court is : — 

" Whether in the circumstances found by the Tribunal in its order 
under Section 83, the assessment was validly made under Section 34 
of the Act.” 

15. The assessee and his late father, in respect of whose income 
the assessee has been assessed, were both residing out of British India 
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within the meaning of Section 42 of the Income-tax Act. The income 
that has been assessed occurred in British India and the assessment has 
been made without appointing an agent under Section 43 of the Act. 
The assessee not only did not object to his direct assessment, but will- 
ingly complied with the notice under Section 22 (2) and obtained a 
substantial relief by applying under Section 35 and appealing under 
Section 30 of the Act. The third question, therefore, that arises in the 
case and which we refer to the High Court is : — 

“ Whether in the circumstances found by the Tribunal in its order 
under Section 33, the assessment is invalid and can be called in ques- 
tion by the assessee on the ground that it was made without appointing 
an agent under Section 43.” 

16. Under Section 66 (1), Income-tax Act, 1922, we refer the 
following questions to the High Court of Bombay ; — 

“ 1. Whether in the circumstances found by the Tribunal in its 
order under Section 33, the assessment was not made in accordance 
with the provisions of Section 24B of the Income-tax Act and is for 
that reason invalid. 

2. Whether in the circumstances found by the Tribunal in its 
order under Section 33, the assessment was validly made under Sec- 
tion 34 of the Act. 

3. Whether in the circumstances found by the Tribunal in its 
order under Section 33, the assessment is invalid and can be called in 
question by the assessee on the grotmd that it was made without ap- 
pointing an agent under Section 43.” 

These questions are subject to this statement of the case and the 
finding of fact in the Tribunal’s order under Section 33. 

17. The documents described in the Index will accompany this 
statement of the case.” 

Sir Jarmhedji Eanga, for the assessee. 

M. G. Setalvad with Q. N. Joshi, for the Commissioner. 


JUDGMENT. 

BBAUifONT, G. J. — This is a reference made by the Income-tax 
Appellate Tribunal, Bombay, under Section 66 (1) of the Indian 
Income-tax Act, raising three questions. The questions all arise from 
certain technical defects alleged to exist in the order of assessment for 
the year 1937-38 of the estate of the late Maharaja of Patiala. The 
defects suggested are, first, that the terms of Section 24B of the TnHin,T^ 
Income-tax Act were not complied with ; secondly, that there was no 
notice under Section 34 ; and, thirdly, that no statutory agent had been 
appointed under Section 43. The material facts are these. 
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The late Maharaja of Patiala died on March 23, 1938, and the 
papers relating to the assesBment on him were sent by the Gommis- 
sioner of Income4ax of the Punjab to the Commissioner of Income-tax, 
Bombay, after the date of the Maharaja’s death because of the decision 
of the Allahabad High Court, to which I will refer presently, which 
suggested that the estate of the late Maharaja could not be assessed un- 
less a statutory agent were appointed under Section 43 of the Indian 
Income-tax Act. After the papers reached Bombay, some correspond- 
ence took place between the Income-tax OfGioer, Bombay, and & gentle- 
man who is described as the Foreign Minister of the Patiala State, and 
eTentually, in November, 1938, two notices were served on His High- 
ness the Maharaja of Patiala, which in terms were issued under Sec- 
tion 22 (2) of the Indian Income-tax Act, one for the year 1937, and the 
other for the year 1938, requiring the Maharaja (that is, the present 
Maharaja) to make a return of his income. Betums were made of the 
late Maharaja’s income, and on September 16, 1940, assessment orders 
for the respective years 1987-38 and 1938-39 were passed. In those 
orders the name of the assessee is stated to be “ His Highness Maha- 
rajadhiraj Sir Bhnpindra Singh,” that is, the late Maharaja, and sub- 
sequently notices to pay were served on the Foreign Minister on be- 
half of the late Maharaja in the case of one notice, and of the present 
Maharaja in the case of the other. 

I will deal first with the third question, which was first argued on 
behalf of the Commissioner. It is in these terms : 

“Whether in the circumstances found by the Tribunal in its order 
under Section 33, the assessment is invalid and can be called in ques- 
tion by the assessee an the ground that it was made without appoint- 
ing an agent under Section 48 ? ” 

In view of the conflict which exists between High Courts in India 
on the question whether under the Act, before the amendment of Sec- 
tion 42 made in 1939, a foreign resident could be assessed direct upon 
income chargeable to income-tax under Section 4 (1) and Section 42 
without appointing an agent under Section 43, I shall consider 
such question, in the first instance, without reference to the Indian 
cases. 

Under Section 4 (1) of the Indian Income-tax Act before the 
amendment of 1989 it is provided : 

“ Save as hereinafter provided, this Act shali apply to all income, 
profits or gains, as described or comprised in Section 6, from whatever 
source derived, accruing or arising, or received in British India or 
deemed under the provisions of this Act to accrue, or arise, or to be 
received in British India.” 
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That sab-section, it will be noticed, applies to persons wherever re- 
sident, provided the income is derived, or accrnes, or arises, or is received 
in British India, or is deemed ander the provisions of the Act to accrue 
or arise, or to be received in British India. Then Section 6 provides that 
“the following heads of income, profits and gains shall be chargeable 
to income-tax in the manner hereinafter appearing.” Then various 
heads are stated, including "business.” Then Sections 22 and 23 con- 
tain provisions for calling fox returns and making assessments which 
apply to income falling within Section 4 (1), whether of a resident or 
non-resident. 

Then we come to Section 42, which provides : 

“ In the case of any person residing out of British India, all profits 
or gains accruing or arising to such person, whether directly or in- 
directly, through or from any business connection or property in British 
India, shall be deemed to be income accruing or arising within British 
India, and shall be chargeable to income-tax in the name of the agent 
of any such person, and such agent shall be deemed to be, for all the 
purposes of this Act, the assessee in respect of such income-tax.” 

Then Section 43 enables the Income-tax Officer to appoint an 
agent for the purposes of Section 42. The first part of Section 42 
appears to be a charging section, when read in connection with Sec- 
tion 4, beoanse Section 4 makes taxable income which is deemed to 
accrue or arise, or to be received in British India, and Section 42 pro- 
vides that certain income of a foreign resident shall be deemed to arise 
or accrue within British India. That part of Section 42 is a charging 
section. But the provisions for charging income upon an agent appew 
to me to be mere machinery, and that was so held by the Calcutta 
High Court in Rogers Prait Shellac ds Co. v. Secretary of State for 
Indict, 

There is no doubt, reading Section 42 by itself, that at first sight 
there is a great deal to be said for the view that the only way in which 
income brought in to tax by that section can be charged is through an 
agent of the person entitled to the income, because the words are man- 
datory and provide that the income referred to shall be chargeable to 
income-tax in the ^ame of the agent of any such person, and such 
agent shall be deemed to be the assessee for the purposes of the Act. 

But I think the principle which has been established by certain 
English cases, Tischler d Go. v. Apthorpe^ and Werle d Co. v. Col- 
quhotm^, approved by the House of Lords in Whitney v. Inland Bevmue 
Commissioners* applies to the construction of Section 42. The English 

(1) (1934) 92 Cal. 1. (3) (1883) 20 Q.B.D, 733 ; 2 Tax Caa. 402. 

(2) (1885) 92 L-T- 814 ; 2 Tax Cas. 89. (4) [1926] A.C. 37 ; 10 Tax Caa. 88. 
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cases were decided on Section 41 of the English Income Tax Act of 
1842, and, no doubt, there are distinctions between the wording of 
that section and the wording of Section 42, and, of course, the whole 
scheme of the English Income Tax Act is very different from the scheme 
of the Indian Income-tax Act. I would not rely on English oases for 
the purpose of construing particular words in the Indian Act, but I 
think the cases are important as establishing a general principle. The 
only substantial differences, as far as I can see, between Section 41 of 
the English Act and Section 42 of the Indian Act, are that Section 41 
makes the non-resident chargeable in the name of the agent, whereas 
the Indian Act makes the income of the non-resident chargeable 
through the agent. Eurthermore, the English Act has no provisions 
for appointing an agent such as are contained in Section 48 of the Indian 
Act ; nor does the English Act say in so many words that the agent 
shall be deemed to be, for all the purposes of the Act, the assessee, 
although the English Act does provide that the agent is to perform the 
functions imposed upon an assessee by the Act. But admitting those 
distinctions. Section 41 of the English Act is a machinery section, and 
its terms are mandatory, and notwithstanding that, the English Judges, 
whilst admitting as I have admitted, that at first sight there is a good 
deal in support of the view that only the agent can be be assessed, held 
that regard must be had to the object of the section, and that in author- 
ising the assessment in the name of an agent the Legislature was 
giving a particular and additional power designed to meet an anticipat- 
ed difiiculty. The Legislature was enabling a foreign resident to be 
charged to income-tax, and the obvious difficulty, which was likely to 
arise, was that there would be no means of making the assessment, or 
of enforcing payment, because the foreign resident could not be got at. 
To get over that difficulty the Legislature provided that an agent within 
the jurisdiction might be assessed and charged to the tax. In the same 
way the machinery provided by Section 42 of the Indian Act, in my 
opinion, provides a special and additional power to meet a particular 
difiiculty, and is not intended, and in the absence of clear words of 
prohibition, should not be construed, to take away existing powers. If 
the anticipated difficulty of assessing a non-resident does not arise, 
there seems no reason for insisting that the special means of assess- 
ment through an agent must be adopted. Suppose a case in which a 
non-resident, aware of the fact that he has derived income from a busi- 
ness connection in Bombay, and realising that he is liable to be taxed 
under Sections 4 and 42, but anxious to avoid the interposition of an 
agmit, makes an offer to the Income-tax Officer in Bombay that if the 
Officer will tax him direct, he wilt fill up the necessary forms, attend 
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the office of the Income-tax Officer in Bombay, and produce any books 
that the Officer may require. If the Officer were to accept that offer, 
and make the assessment direct on the assessee under the provisions of 
Sections 22 and 28, could it seriously be suggested that the assessment 
was bad, and that the Income-tax Officer was bound to assess through 
the medium of an agent whom neither he nor the assessee desired to 
introduce ? That would be a most unreasonable construction to put on 
the Act, and is not one I am prepared to adopt, unless obliged to do so 
by clear language. The mandatory terms of the machinery portion of 
Section 42 present no difficulty when once it is realised that such 
machinery is additional to the ordinary machinery. If the additional 
machinery is adopted, its terms must be followed, but it need not be 
adopted at all. 

With regard to the authorities in India, the High Court of Madras 
as long ago as the year 1921 in Chief Commissioner of Inoome-taa v. 
Bhanjee Bamjee d Co}, held that a foreign resident being assessed 
under Section 42, or rather under the corresponding section of the 
Income-tax Act of 1918 which applied in that case, could be assessed 
without the interposition of an agent. That is a direct authority on 
this point. In Commissioner of Income-tax, Bombay v. National 
Mutual Association of Australasia, Ltd}, the question came before a 
bench of this Court of which I was a member. The question we had 
to consider was whether the Income-tax Officer had sufficient data to 
enable him to assess the assessee, who was an Insurance Company 
resident in ^tiBtralia, without having recourse to a particular rule. 
The reference made by the Commissioner to this Court dealt only with 
the assessment under Section 4 (1), that is to say, the income had been 
assessed under Section 4 (1) without introducing Section 42. But on 
the reference the Advocate-General argued that, even if there were 
sufficient data to enable an assessment to be made under Section 4 (1), 
there was other income which could be assessed under Section 42, and 
that in respect of that income there was no sufficient data. This 
Court accepted that argument, and held that there was income ot the 
foreign resident assessable under Section 42 in respect of which no 
sufficient data were supplied, and that was an essential part of our 
decision, because we thought that in respect of the income assessable 
under Section 4 (1) the data were sufficient. It was argued then that 
no assessment could be made under Section 42, because no agent had 
been appointed under Section 48, and on that question we followed the 
decision of the Madras High Court, and held that an assessment could 
be made under Section 42 without the interposition of on agent. I 
(I) (1921) 44 Mad. 773, (2) (1933) 27 Bom. 519 ; 1 1.T.R. 350, 
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myself in my judgment merely noted the decision and followed it with* 
oat expressing agreement or disagreement, and it is my practice in con* 
stming an aj.l*lndia statute to follow a decision of another High Court, 
which has not been dissented from. Mr. Justice Bangnekar expressed 
agreement with the decision. I may mention that that case subsequent* 
ly went to the Privy Council, and the Privy Council held that the gues* 
tion under Section 42, not having been raised by the Commissioner, 
ought not to have been dealt with, and they declined to go into that 
question. So that, their decision leaves the decision of this Court, so 
far as it relates to the construction of Section 42, untouched. That 
was how the matter stood until the year 1938, when the matter came 
before the Allahabad High Court in Maharaja of Benarea v. Commis- 
sioner of Ineome-taaP-, and the learned Judges refused to follow the 
rulings of the Madras and Bombay High Courts, and held that, even 
assuming that Section 42 was a machinery section, the provisions of 
the section made it compulsory to make an assessment on the non* 
resident under that section only through an agent. I have carefully 
reconsidered the question in the light of the reasoning of the Allahabad 
High Court, and for the reasons which I have given, I do not agree 
with the view of that Court, which, in my opinion, took too superficial 
a view of Section 42. Therefore, I think the answer to the third ques* 
tion is that the assessment is not invalid. It may be noticed that the 
unfortunate position introduced by the Allahabad decision, which 
results in one construction being put upon Section 42 in the United 
Provinces and a different one in Madras and Bombay, is only temporary, 
because under the amended Section 42 an assessment can be made in 
the name of the assessee or of the agent. 

I will deal next with the second question, which is : 

“ Whether in the circumstances found by the Tribunal in its order 
under Section 83. the assessment was validly made under Section 34 of 
the Act ? ” 

Now, as I have already pointed out in stating the facts, notices 
were served on the Maharaja of Patiala under Section 22 (2) expressly, 
one notice in respect of the year 1937*38, and another in respect of the 
year 1938*89. The notice for the year 1937*38, not having been served 
until November 1988,. was beyond time, as is admitted by the Tribunal ; 
but the Tribunal think that being beyond time that notice can be constru- 
ed as a notice under Section 84, for which it was within time, although 
unquestionably the notice in precisely the same form and served at the 
same time for 1938-39 cannot be construed as a notice under Section 34, 
partly because the year had not expired in that case, and partly because 

(1) (1938) e LT.R. 217 ; 1938 AIL 432, 
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in the year 1938-39 there was a loss, and, therefore, there was no ques- 
tion that income had escaped assessment in that year. Now, 1 agree 
with the Tribunal that it is not necessary that a notice under Section 34 
should assume any particular form, but it must give notice to the asses- 
see that in the opinion of the Income-tax Officer some income 
has escaped assessment, and, as was held by the Privy Council in a re- 
cent case. Commissioner of Income-tax, Bengal v. Mahaliram Bam- 
jida^ in order to justify a notice under Section 34, the Income-tax Offi- 
cer must be iona fide of opinion that some income has escaped assess- 
ment. It is perfectly plain from the covering letter, which accompanied 
the notices under Section 22 (2), that in point of fact the Income-tax 
Officer knew nothing whatever about the matter, and did not consider 
the question whether any income had escaped assessment, and he had 
no more reason to believe that income had escaped assessment for 
1937-38 than for 1938-39. Eor aught he knew both years might have 
resulted in a loss. 

Mr. Setalvad argues on behalf of the Commissioner that we can- 
not take that view, because the Tribunal have found, as a fact, that the 
Income-tax Officer had reason to believe that the income for the year 
had escaped assessment. That finding might be challenged on the 
ground that there was no evidence to support it ; but, apart from that, 
I am certainly not disposed to hold as a matter of law that, when a 
notice is given in terms under Section 22 (2), which subsequently turns 
out to be a bad notice under that section because it is out of time, it 
can be held automatically to be a good notice under Section 34, .al- 
though there is no reason for supposing that the Income-tax Officer 
ever considered the question under Section 34. It seems to me quite 
clear that the notice in this case was not a notice under Section 34, 
and I decline to treat it as such. The second question, therefore, must 
be answered in the negative. 

In view of that answer, the assessment is ill^al, and the first 
question is really of only academic interest. The first question is : 

“ Whether in the circumstances found by the Tribunal in its order 
under Section 38, the assessment was not made in accordance with the 
provisions of Section 24B of the Indian Income-tax Act and is for that 
reason invalid ? ” 

I observe in passing, with regret, that it seems from the wording 
of this question and others which have been submitted to us by the Tri- 
bunal that the Tribunal are adopting the practice followed by Subordi- 
nate Judges of framing issues in the negative, a practice which I have 
often condemned as inconvenient. A simple question “ Is the assessment 

(1) (1940) 8 T.T.R 442 42 Bom, L.R. 997, 
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valid ” can. be answered “ Yes " or “ No." If the question be “ Is the 
assessment not valid " or " not invalid a simple answer either in the 
affirmative or in the negative becomes ambiguous, and one has to look 
at the reasons to see what is meant. The question here is whether the 
assessment was not made in accordance with the provisions of Section 
24B. If the question is answered in the negative, thus introducing a 
double negative, would it mean that the assessment was made in accord- 
ance with ‘the section ? I hope that the Tribunal will abandon this prac- 
tice of stating questions in the negative before it becomes a habit. How- 
ever, I take the question as being whether the assessment was made in 
accordance with the provisions of Section 24B. Now, Section 24B 
deals with the assessment of a deceased person. In this case the person 
to be assessed was the late Maharaja, who had died before he was 
served with any notice under Section 22, and, therefore, the provisions 
of Section 24B (2) apply, and the Income-tax Officer was entitled to 
serve on the executor, administrator or other legal representative of the 
deceased Maharaja a notice under Section 22 (2) or under Section 34 
as the case might be, and then proceed to assess the total income of the 
deceased Maharaja as if such executor, administrator or other legal re- 
presentative were the assessee. As observed by the President of the 
Tribunal in his judgment, the Income-tax Officer made no attempt to 
observe the provisions of that sub-section. He f^erved the notice on the 
present Maharaja, without showing in what capacity. But the Tribu- 
nal have found, as a fact, that the present Maharaja is the legal repre- 
sentative of the deceased Maharaja, and although it would obviously 
have been better so to describe him in the notice, I am not prepared 
to say that the notice was bad, if it was served on the legal represent- 
ative, merely because it omitted to state that it was served in that 
capacity. It should have been stated that it was served on the legal re- 
presentative of the late Maharaja, and that the return required was of 
the late Maharaja’s income. It was not so stated, and the present 
Maharaja himself may have had taxable income for the years in ques- 
tion ; but I think there is a good deal of force in the contention of the 
Tribunal that any irregularities in this respect were waived by the 
Maharaja, because returns of the late Maharaja’s income were made by 
the Foreign Minister on behalf of the Maharaja, and then subsequently 
corrections were made in the assessment at the instance of the Maha- 
raja. There is no doubt that the present Maharaja knew perfectly 
well that what was being assessed was the income of his predecessor. 
Then when one comes to the actual assessment, it is made on the 
deceased Maharaja. It is, of course, wholly irregular to assess a deceas- 
ed person. The assessment should have been made on the legal 
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repiesentatiTe in respect of the income of the deceased. However, there 
again, the Patiala authorities seem to have accepted the view that it 
was an assessment made on the agent in respect of the income of the 
deceased person, because the^ have actually appealed Sigainst the assess- 
ment, and if the assessment was an assessment on a dead man, it was 
obviously a nullity, and there is nothing to appeal from. 

On the whole, though I certainly do not wish to give any coun- 
tenance to the idea that the provisions of Section 24B need not be 
strictly complied with, in the particular facte of this case, and having 
regard to the facts also that the question is merely of academic interest, 
having r^ard to the answer to the second question, I am prepared to 
say that the assessment, though not strictly made in accordance with 
the provisions of Section 24B, is in the circumstances valid so far as 
that section is concerned. 

Kania, J. — ^In this matter the accounting year is 1936-37 and the 
assessment year is 1937-38. The questions referred to ns arise out of 
the income of the late Maharaja Sir Bhupindra Singh of Patiala. From 
the facts now on record it appears that His Highness had done certain 
business in shares and had also recovered certain dividends in respect 
of shares held in British India, in particular, in Bombay. The late 
Maharaja died on March 23, 1938. The late Maharaja had some pro- 
perties in the Punjab and in respect of the income from the same the 
Income-tax Officer, Central Circle, Lahore, was making assessment 
orders. By virtue of a decision of the Allahabad High Court in Maha- 
raja of Benares v. Commissioner of Income-taa^, the Income-tax Officer, 
Central Circle, Lahore, thought that it was improper for him to make 
the assessment orders as according to that judgment he had no jurisdic- 
tion to do so. He, therefore, referred the matter to his superior officer, 
the Commissioner of Income-tax, Punjab and N.W.F. and Delhi Pro- 
vinces. He pointed out that difficulties had arisen because of the decision 
of the Allahabad Court and requested that as it appeared that the late 
Maharaja had some income in Bombay, the papers may be sent to 
Bombay so that an t^ent may be appointed and the assessment proceed- 
ings adopted in Bombay. Cn that the Commissioner of Income-tax, 
Delhi, sent over the papers to the Commissioner of Income-tax, Bombay 
Presidency, Sind and Baluchistan, and they were evidently received 
here on or about November 14, 1938. The Commissioner of Income- 
tax, Bombay, sent the file to the senior Income-tax Officer, Bombay, 
who, on November 23, 1938, wrote the following letter to the “ Foreign 
Minister, His Highness’s Q-overnment, Patiala " : — 

(l) (1938) 6 I.T.R. 2)7 : 1938 All. 432. 
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“I have the honour to state that all the case papers of His High- 
ness the Maharaja of Patiala have been transferred here from Lahore 
for information and necessary action. It is not easy to discover what 
has been done hitherto. So, as a start I am sending the usual notices 
and beg to request that you will be good enough to let me have the 
returns of income of His Highness from all sources in British India for 
the years ended March 31, 1937, and 1938.” 

Along with that he had sent two printed notices which were headed 
“ under Section 22 (2) and Section 38 of the Income-tax Act.” They 
were addressed to ” His Highness the Maharaja of Psbtiala,” and by 
paragraph 2 the addressee was called upon to send a return of''the total 
income from all sources during the previous year, i.e., twelve months 
ending March 31, 1937, and in the other notice for twelVe months 
ending March 31, 1938. Two returns signed by the Foreign Minister 
in response to those notices were sent to Bombay. The return for 
1937 was blank ; the other, for 1938-39, had certain figures written 
against item No. 6, vie., business, trade, commerce, manufacture or 
dealing in property, shares or securities, etc. At the foot of the first 
return it was stated ” This period also is covered by the attached 
return ” (i.e., the other ‘return). Subsequent correspondence followed 
in which at the request of the Bombay Income-tax Office items were 
disclosed to show what -was the income during 1937-38 and what was 
the income (which in fact was the loss) during 1938-39. Following 
these, two assessment orders, dated September 10, 1940, were passed. 
Against the name of the assessee in both of them is written ” His High- 
ness Maharaja Sir Bhupindra Singh late Maharaja of Patiala.” The 
notice (which is the usual thing printed on the front part) is addressed 
to the Foreign Minister on behalf of His Highness the late Maharaja 
of Patiala. 

Subsequent representations were made by the Foreign Minister to 
the Income-tax Officer to reduce the amount assessed on the ground of 
mistake and an appeal was preferred to the Assistant Commissioner for 
a further reduction of the amount. In both of these there was a partial 
success. On October 22, 1940, the Foreign Minister sent the grounds 
of appeal in the prescribed form in which he raised in effect the three 
questions which are now before the Court. The matter was first 
considered by the Tribunal, and in the course of their judgment the 
Tribunal held that there was gross irregularity in the matter of this 
assessment, but as in fact substantial justice was done, they recorded 
their findings against the assessee. 

The first question is in respect of application of Section 24B. 
That section gives rise to two considerations : (1) whether the notice 
required to be served was served on the legal representative of the 
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deceased assessee ; and (2) whether the assessment was made on the 
total income of the Maharaja as such legal representative of the 
assessee. On the first question on looking at the notice it is clear that 
it is addressed only to His Highness the Maharaja of Patiala. It does 
not on its face disclose whether it was intended for the late Maharaja 
or for the ruling Maharaja. It does not refer at all to any legal re- 
presentative of any party. On behalf of the Commissioner it was 
argued that the section requires that a notice should be served on the 
legal representative and it was not necessary that on its face it should 
be addressed to the legal representative. It was contended that it was 
therefore sufficient if it was in fact served on the legal representative 
and was understood by the party receiving it as served on him in that 
character. I think there is considerable force in that contention, parti- 
cularly in the present case as on the facts on record the present Maha- 
raja had not disputed the validity of the notice till the matter finally 
came before the Tribunal. The second point, however, appears to be 
more difficult to get over at first sight. The assessment order clearly 
discloses the name of the late Maharaja Sir Bhupindra Singh as the 
assesses, and that is certainly bad. But the notice directing payment 
is addressed to the Foreign Minister and thereafter proceedings were 
adopted by the Foreign Minister evidently under instructions from the 
present Maharaja. In the matter of this assessment having regard to 
all the circumstances, although there is gross irr^ularity, if other 
things were against the assessee, on this ground alone I would not have 
perhaps disturbed the assessment order. I must however put on record 
my opinion that the issue of the assessment order in the name of the 
late Maharaja was highly irregular and should not in the ordinary 
course and circumstances be validated lightly. 

The second question relates to Section 34 of the Act, and the ques- 
tion is whether the notice given to the Maharaja on November 23, 
1938, was in fact a notice under that section. It may be noted that two 
notices were sent on the same day to tho same party. They are on ex- 
actly similar printed forms and there is nothing to show as between 
the two, that one was under Section 22 (2) as appears printed on the 
top of the notice, while the other with the same things printed on the 
top of the notice was served as a notice under Section 34. I should 
point out that the two printed notices are correctly the only notices 
which are issued under the Act and the covering letter in this connection 
which is addressed to the Foreign Minister and not the Maharaja should 
be disregarded. However if the covering letter is also looked at, it 
does not assist the Commissioner’s case. That letter without any 
distinction between the notices given for the assessment years 1987-38 
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and 1938-39 calls upon the addressee to send the returns. The Com- 
missioner’s argument is that simply because the notice in respect of 
the assessment year 1937-38 was sent after the expiry of one year the 
Court must hold that it was a notice under Section 34. I am not 
prepared to accept that argument. There is no justification for 
assuming that a notice which on the top of it states that it was under 
Sections 22 (2) and 88 should, because it is served after a year, be 
treated by the assessee as a notice under Section 34, when the officer 
issuing the notice had given no indication that it was a notice under 
Section 34. If the Income-tax Officer proposes to act under Section 34, 
when the notice is served on him the assessee is entitled to know that 
the Income-tax Officer is taking steps under that section. That can 
certainly not be conveyed by a service of a printed notice only headed 
under Sections 22 (2) and 38. In my opinion, therefore, on a con- 
struction of the words of this printed notice read if necessary along 
with the covering letter, the Commissioner’s argument that a notice 
under Section 34 was served is unsound. 

Mr. Setalvad relied on certain observations in Jawala Prasad v. 
Commissioner of Ineome-tax\ In that case the question for the Court’s 
consideration was, '* whether, having regard to the fact that Section 34 
of the Act requires ‘ particulars ’ to be stated in the notice and that the 
notice is the basis of the proceedings under the said section, the In- 
come-tax Officer was competent in law to go behind the particulars as 
specified in the notice.” In dealing with the point Costello, J., 
observed (p. 303) : 

” Therefore, so long as it brings to the attention of the person to 
whom it is served the matters required to be answered or dealt with or 
the things required to be furnished it is sufficient.” 

From this it was argued that if a notice containing all the parti- 
culars under Section 22 (2) was served on the assessee, the assessee had 
notice of what he was required to give by way of information and 
therefore the notice was sufficient. I am unable to read the obser- 
vations of that learned Judge with such meaning at all. The learned 
Judge was dealing with the question whether a notice clearly given 
under Section 34 requiring certain particulars to be given conveyed to 
the assessee what particulars were called for. The observations are 
not general, and in my opinion it is wrong to read them in the general 
sense without reference to the context. In view of this finding the 
assessment made on the footing of this notice is invalid, and the 
answer to that question must be as stated in the judgment of the 
learned Chief Justice. 

(l) (1939) 3 l.T,R. 299. 
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The third question gives rise to a somewhat intricate question of 
law on which there has been a difference of opinipn in India. Sec- 
tion 4 of the Act states what incomes are liable to be assessed. Sec- 
tion 42 (first part) ropes in certain further income of a non-resident, 
who is liable to be assessed. Then that section (by the second part) 
provides that the income shall be chargeable to income-tax in the 
name of the agent of such person and the agent shall be deemed to be 
for the purposes of the Act the assessee in respect of such income-tax. 
From these words it is argued on behalf of the assesses that the non- 
resident assessee is not liable to be taxed directly in any circum- 
stances and it is obligatory on the taxing officer to assess the agent 
only. In reply to the question, “ What happens if there is no agent ?” 
it is suggested that under Section 48 the taxing officer has jurisdiction to 
appoint an agent. At first sight there appears to be considerable force 
in this contention, but a closer scrutiny shows that the contention is 
not correct. We have to construe the section before its amendment 
in 1939. The first part of Section 42 is a charging section, according 
to the decisions of all Courts. If one reEbds that section as an 
independent section, to put at its highest according to the assessee’s 
contention, only for that income the agent would be exclusively 
taxable. The result therefore would be that in respect of a non- 
resident’s income liable to be taxed under Section 4 he himself can be 
taxed, while in respect of the income covered by the first put of Sec- 
tion 42 the agent alone will be liable to tax. In the normal course 
such an interpretation should be avoided. If a person is himself avail- 
able for taxation, it will require a very clear provision of law to hold 
that although he is present and willing to be taxed, his agent alone 
should be taxed. In fact that will be taking away from the principal 
his elementary right, when he is the party who is liable to pay, and 
compelling him to appoint an agent when he may be unwilling to do 
so all along. The proviso to the section is relied upon as supporting 
the contention, but in my opinion that argument is unsound. The 
proviso only deals with the contingency of no fund being found from 
which the tax could be recovered. In such a case it will be open to the 
taxing officer to recover the tax from funds which may be subsequently 
found within British India belonging to the assessee. 

As regards the judicial interpretation of this section the Madras 
High Court in Chief Commissioner of Ineome-tax v. Bhamjee Bamjee 
d Co}, held that this section was only a msiohinery section, to recover 
tax on income which a non-resident was liable to pay, and it did not 
exclude the liability of the non-resident himself to be taxed if the 
(1) (1921) 44 Mad. 773 : 1 1.T.C. 147, 

1—80 
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taxing officer could reach him. That -view was approved by Eang- 
nekar, J., expressly in Commissioner of Income-tax, Bombay v. National 
Mutual Association of Australasia Ltd} In terms the learned Chief 
Justice has not recorded his approval but the basis of the decision can 
be assumed to be the approval of that interpretation. In Bogers Pratt 
Shellac & Go, v. Secretary of State for India}, the later part of the 
section was considered a machinery to recover the tax. In Maharafa 
of Benares v. Commissioner of Income-tai^, (the decision under 
which the records of this case were sent over from Lahore to Bombay) 
the Allahabad High Court, differing from the view of the Madras High 
Court, held that in respect of non>residents, under Section 42 the agent 
alone had to be taxed and they relied in particular on the concluding 
words of Section 42. This Court has repeatedly affirmed that in the 
matter of interpretation of an All-India Act if other High Courts have 
* adopted a particular construction it is desirable to adopt that even if the 
Court had some doubt about its correctness. But here there is a 
divergence of view between the Allahabad and Madras High Courts. 
This Court has adopted the interpretation of the Madras High Court in 
Commissioner of Income-tax, Bombay v. National Mutual Association 
of Australasia Ltd} 

Apart frgm the decisions I think that the interpretation put on the 
words of this section by the Madras High Court and expressly adopted 
by Bangnekar, J., is correct. Although considerable stress was laid in 
the course of argument advanced on behalf of the assessee on the dis- 
tinction between the English Act and the Indian Act, and it was 
pointed out that the schemes of the two Acts were different, and that 
there were no words in the section of the English Act corresponding to 
the concluding words in Section 42, it seems to me that far stronger 
words are required to deprive the taxing authorities of their rights to 
resort to the ordinary machinery of taxing which is permissible to be 
adopted in respect of the income under Section 4. As pointed out in 
the cases referred to by the learned Chief Justice, the English Courts 
for over forty years had affirmed that the corresponding section in the 
English Act was a machinery section. It is also held that it is an 
enabling section and gives an- additional power to the Crown to collect 
the assessment. It is not a disability as contended by the assessee in 
this case. That principle of construction, irrespective of the actual 
words used, appears to be sound and I do not think that by the use of 
words differently placed in this section that principle is given a go-by 
by the Indian Legislature in framing Section 42. I, therefore, 

(1) ( 1933) 57 Bom. 519 ; 1 1.T.R. 350, (3) (1938) All, 432 ; 6 LT.R. 217. 

(2) (1924) 52 Cal. 1, 
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respectfully differ from the view of the Allahabad High Court and 
adopt the interpretation put on the construction of Section 42 as noted 
by the Madras and the Calcutta High Courts and accepted by 
Bangnekar, J. It may be noticed that the amended section adopts this 
view. The answer to the third question therefore will be as stated in 
the judgment of the learned Chief Justice. 

Pee ouEiAif. — With regard to costs, the Tribunal has raised three 
questions, one of which, and the one no doubt which occupied most 
time, is answered in favour of the Commissioner, another of which is 
answered against him, and the third of which is answered in his 
favour, though with considerable criticism as to the conduct of his 
department. The net result is that the assessee succeeds, because on 
the answer to the one question in his favour the assessment will have 
to be set aside. 

In dealing with the costs of a reference made by the Tribunal, we 
must have regard to the number of questions raised, their complexity, 
the evidence involved, and the conduct of the parties. The ultimate 
effect of the answers is not our concern. In the present case we 
cannot ignore the fact that two of the questions raised were neces- 
sitated by the conduct of the Income-tax Officer in ignoring the terms 
of the Act, and though the Commissioner has succeeded on two ques- 
tions out of three, we think it right to make no order as to costs ; each 
side to pay its own costs. 

Befermoe answered aoeordingly. 


[Ie tee Chief Coubt of Oudh.] 

RANI ANAND KUNWAE 

V. 

COMMISSIONER OF INCOME-TAX, C.P. AND U.P. 

Thomas, C.J., and Beeeet, J. 

February 8, 12, 1943. 

Indiae Ieoomb-tax Aot (XI of 1922), Seo. 14 (1) — Ue- 
mviDEn Family — ^Impaetible Estate Reoulated by Oudh Estates 
Aot — Widow of Pebvi6us Holdbe — Whethee Mbmbbe ofHiedu 
Uedividbd Family — ^Maieteeaeoe Allowance Paid to such Widow 
UEDBE Deed — Whbteee Exempt feom Tax. 

The holder of an impartible estate regulated by the Oudh Estates 
Aot executed two deeds in favour of the assessee, the widow of a previous 
holder, under which the assessee was to receive an allowance of Bs. 2,500 
a month as mamtenomce and Bs. 500 a month as pilgrimage and other 
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ttspe/MM. The assessee claimed that she received the allovxmces as a 
member of a Hindu undivided family and they were therefore exempt 
tmder Section 14 (1). In reply to an enquiry of the Income-tax autho- 
rities, the holder of the estate stated that the assessee was not a mem- 
ber of a Hindu undivided family and she had no right or share in the 
estate. On a reference under Section 66 (3) : 

Held, (J) that the question whether a person is or is not a member 
of a Hindu undivided family is primarily a question of fact ; 

[2) that the estate was not held by a Hindu undivided family, but 
by a single holder under the Oudh Estates Act ; 

{$) that, under the circumstances, the assessee was not a member of 
a Hindu undivided family within the meaning of Section 14 (i). 

Cases referred to : — 

Commissioner of Income-tax, Bombay o. Laxminarayan (1933) 39 Bom. 618 ; 3 l.T.R. 
367 : 8 I.T.C. 239 ; A.I.R. 1935 Bom. 412 : 37 Bom. L.R. 692. 

Commissioner of Income-tax, Madras v, Narayana Gajapathi Raju Bahadur Garu (1934) 
2 I.T.R. 288 ; A.I.R. 1934 Mad. 608 ; 57 Mad. 1023 ; 67 M.L.J. 306 ; 7 I.T.C. 304. 

Commissioner of Income-tax, C.P. and U P. v. Rudh Kumari (1940) 8 I.T.R. 607 ; 1940 
O.W.N. 853. 

Commissioner of Income-tax, Bihar & Orissa v. Sir Rajendra Narayan Bhanja Deo of 
Kanika (1938) 6 1.T.R. 536 ; A.I.R. 1938 Pat. 611 ; 1938 P.W.N 801 ; 19 P.L.T. 858. 

Commissioner of Income-tax, Bihar & Orissa v, Visheshwar Singh (1935) 3 l.T.R. 216 ; 
A.I.R. 1935 Pat. 342 : 156 l.C 116 ; 14 Pat. 785. 

Kunwar Kartar Singh v. Commissioner of Income-tax, Punjab (1937) 5 l.T.R. 569 ; 
A.I.R. 1937 Lah. 905. 

Makhan Lai Ram Sarup, In re (1925) A.I.R. 1925 All. 298 ; 86 l.C. 27 ; 1 I.T.C. 416. 

Oase stated tmder Section 66 (3) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, 0. P. and U. P., for 
the decision of the following question : — 

“ Whether the assessee is a member of a Hindu undivided family 
within the meaning of Section 14 (1) of the Act ; and, if so, whether 
she received the maintenance allowance in dispute in such capacity.” 

Civil Beference No. 6 of 1941. 

STATEMENT OP CASE. 

“ In compliance with your Lordships’ order, dated the 28th 
September 1939* in Income-tax Case No. 2 of 1986 I have the honour 
to submit, for your Lordships’ decision, under Section 66 (3) of the 
Indian Income-tax Act, 1922 (hereinafter referred to as ” the Act ”), 
the question of law formulated in paragraph 4 below and arising out 
of the assessments for the years 1934-86 and 1986-36 of Shrimati Bani 
Anand Eunwar of Lakhimpur, district Eheri (hereinafter referred to 
as " the assesses ”). I regret the delay which has occurred in submit- 
ting this statement. A hearing was given to the learned Advocate 

• Reported in Bam Anand Kvtnear v. Oomarisiioner of Ituomt-lax, 0 d U.P 
(1^0) 8 I.X.R. 126, 
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for the assessee on the 14th March 1940 and a draft of the statement 
was prepared shortly thereafter and it was later sent to, and approved 
by, the assessee. A difficulty, however, then arose as certain material 
facts were not clear from the records. A further investigation of such 
facts had to be made and copies of certain relevant documents obtained. 
An unavoidable delay occurred in this connection and it was only very 
recently that the investigation was completed and the facts elucidated. 

2. Facts of the Case. — ^In the financial year 1935-36, the Income- 
tax Officer, Sitapur Circle, who has jurisdiction over the entire district 
of Liakhimpnr-Eheri also, enquired from Shriman Baja Yuvraj Butt 
Singh Sahib, Taluqdar of Oel and Eaimarah estates (hereinafter 
referred to as “ the present Baja ”), the names of the persons who 
received maintenance allowance (guzara) from the estate. The Manager 
of the estate, in reply, sent a list of Qusaradwrs of the Oel estate on the 
27th August, 1936. In this list the assessee, who is the widow of the 
late Baja Krishna Dutt Singh, paternal grandfather of the present Baja, 
was shown as having received Bs. 30,000 as guzma allowance and 
Bs. 6,000 as pilgrimage expenses in 1934-35 and Bs. 25,583-5 and 
Bs. 5,116-10 respectively on the same accounts in 1933-34. The 
Income-tax Officer then enquired from the present Baja whether the 
guz<urada/rs noted in the list supplied by the Manager of the estate were 
members of his joint family and whether they had any right or share 
in his estates in lieu of which the guzara allowances were paid to them. 
A copy of this letter, dated the 2nd September, 1936, is attached as 
Exhibit A. The present Baja replied that the guzaradart noted in the 
list were not members of a joint Hindu family and had no right or 
share in the estates. He further said in the same letter that the estates 
which he held were impartible and devolved on him as the sole heir 
and legatee of hie grandfather, Baja Krishna Dutt Singh (hereinafter 
referred to as “ the late Baja ”)• A copy of this letter dated the 16th 
September, 1936, is appended as Exhibit B. The Income-tax Officer 
thereupon issued two notices to the assessee — one under Section 22 (2) 
of the Act for the year 1986-36, in which the income of the previous 
year 1934-36 fell to be assessed, and the other under Section 22 (2) 
read with Section 84 of the Act for the year 1984-85, in which the 
income of the previous year 1933-84 fell to be assessed. The .assesses 
complied with both the notices and returned an income of Bs. 36,150 
for 1936-36 (Bs. 36,000 from guzara and Bs. 150 from property) and 
Bs. 30,849-15 for 1934-36 (Bs. 30,699-16 from guzara and Bs. 150 from 
property). The Income-tax Officer accepted these returns and made 
the assessments accordingly, under Section 23 (1) of the Act, on the 
31st December, 1935, on an income of Bs. 36,000 for 1935-36 an^ 
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Es. 30,700 for 1934-35. But by oversight he omitted the income from 
property in both assessments. Each of the assessment orders is in the 
following brief terms : — 

“ Eetnrn of income accepted and assessment made accordingly 
under Section 23 (1). ” 

The assessee appealed to the Assistant Commissioner against both 
the assessments and contended that the guza^a which was received from 
her grandson, the present Baja, under two deeds of agreement, dated 
the 30th December, 1932, was not liable to tax under the Act, as it was 
a charge on certain villages of the Oel estate and as such should be held 
to be “ agricultural income ” and also because she received the gvaara 
as a member of a Hindu undivided family. The Assistant Commissioner 
gave no finding on the first point, viz^, that the guzara was exempt as 
being “ agricultural income but he decided the second point, viz., 
that the assesses received the guza/ra as a member of a Hindu undivided 
family, against the assessee and dismissed both the appeals. A copy of 
his order, dated the 8th July, 1936, which covered both appeals, is 
appended as Exhibit C. 

The assessee then filed an application before my predecessor and 
asked him to cancel the assessments in exercise of his revisional powers 
under Section 33 of the Act, or, in the alternative, to refer the ques- 
tions of law which arose in the case to your Lordships for decision 
under Section 66 (2) of the Act. A copy of this application is append- 
ed as Exhibit D. My predecessor, however, holding that no reference 
lay to the Chief Court under Section 66 (2) of the Act in the circum- 
stances of the case, rejected the application. A copy of hie order, dated 
the 30th October, 1936, is appended as Exhibit E. 

The assessee thereupon moved an application before your Lord- 
ships under Section 66 (3) of the Act and as a result your Lordships 
have been pleased to direct me to make this reference. Copies of the 
assessee’s application and of your Lordships’ order thereon* are 
appended as Exhibits E and G respectively. 

3. The circumstances under which the guza/ra allowances were 
paid to the assessee in the years 1933-34 and 1934-35 were as 
follows ; — 

While the estate was under the management of the Court of Wards, 
the late Baja, who was at that time the holder of the estate, executed a 
will on the 3rd June, 1927. A translation of this will is appended as 
Exhibit Sh By clause 5 of this will the assessee was to receive a 
maintenance allowance of Bs. 1,000 a month. But even before the 
late Baja’s death the assessee was receiving an annual allowance for 

'Reported in Rani Anand Rtmteor v. OommiesiofMr of Ineomo^am, O.P. and XJ^, 
(1940) 8 I.T.R. 126. 
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maintenance, pilgrimage expenses, charity, etc. It has been ascertained 
from the Court of Wards’ ofdce that such allowances were paid to her 
as follows : — 


Period. 

Main- 

tenance 

allowance 

Pilgri- 

mage 

expenses, 

charity, 

etc. 

Miscell- 

aneous 

Total. 


Rs. 

Rs. 

Rs. 

Rs. 

1st October, 1927 
to 

30th September, 1928 

j- *15,200 

•2,000 

1,926 

19,126 

1st October, 1928 
to 

30th September, 1929 

1 12,300 

1,275 

4,835 

18,110 

1st October, 1929 
to 

30th September, 1930 

1 12,000 

1,500 

3,827 

17,327 

Ist October, 1930 
to 

30th September, 1931 

j- 12,000 

1,500 

8,143 

21,643 

1st October, 1931 
to 

30th September, 1932 
and 

1st October, 1932 
to 

23rd April, 1933 

Figures are* not available as 
- ledgers could not be traced 
of Wards’ office. 

the relevant 
in the Court 


* These amoimts appear to include some arrears of a prior period. 


The late Eaja died on the 16th December, 1932, and was succeeded 
by his grandson, the present Baja. On the 30th December, 1932, the 
present Baja executed two deeds in favour of the assessee whereby the 
latter was to receive Bs. 2,500 a month as maintenance allowance and ^ 
Bs. 600 a month for pilgrimage expenses, charity, etc., and these were 
to remain as a charge on certain villages of the estate. Translations 
of these deeds are appended as Exhibits I and J. These deeds became 
operative from the 24th April, 1933, the date on which the estate was 
released from the Court of Wards. During the year 1933-34, therefore, 
the assessee received, as stipulated by the deeds, a sum of Bs. 26,683-6 
for guzmra and a sum of Bs. 6,116-10 for pilgrimage expenses (totalling 
Es. 30,699-16). These are proportionate figures for a period of 10 
months and 7 days, from 24th April, 1933, to 28th Eebruary, 1934, 
(the allowance for March, 1934, falling in the next year 1934-35). In 
the year 1934-86 again the assessee similarly received Bs. 36,000 for 
the full period o| twelve months. It may be mentioned here that later 
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on in the year 1938*39 disputes again arose between the assessee and 
the present Baja and eventually a compromise decree for the payment 
of maintenance was passed by the Civil Court. But we are not at the 
mpment concerned with those events. 

4. Qnestion of Law. — The question of law which is to be referred 
to your Ijordsbips for decision has not been formulated in your Iiord- 
ships’ order. In the assessee’s application to the Commissioner under 
Section 66 (2) of the Act, however, the question of law which was 
sought to be referred was formulated in the following terms : — 

“ Whether the petitioner could be considered to be a member of a 
Hindu undivided family as contemplated by Section 14 of the Act and 
whether as such the maintenance allowance received by her was not 
exempt from taxation.” 

The question was repeated in the same terms in paragraph 6 (/) of 
the assessee’s application under Section 66 (3) of the Act to your Lord* 
ships. Accordingly it is this question which must be regarded as the 
question in issue and the question of law which is referred for your 
Lordships’ decision is therefore framed in the following paraphrased 
form : — 

" Whether the assessee is a member of a Hindu undivided family 
within the meaning of Section 14 (1) of the Act ; and, if so, whether she 
received the maintenance allowance in dispute in such capacity ? ” 

If your Lordships’ answer to both parts of the question is in the 
afSrmative the maintenance allowance will be exempt under Sec- 
tion 14 (1) of th e Act. 

6. Opinion of the Commissioner. — ^It is necessary at the outset to 
consider the status of the present Baja from whose estate the maan- 
tenance allowance was received by the assessee. The estate is an 
impartible estate and the present Baja is for the time being the sole 
owner of it. There is no dispute about this. I submit therefore that, 
according to the decisions of the Patna High Comrt in JSaJa Shiva 
Prasad SingW- and Sir Bajmdra Narayan Bhanja Deo of Kanilta* 
and of the Madras High Court in Baja of BohhiW the present Baja is 
liable to be assessed in respect of the income of the estate as on indi- 
vidual and not as a Hindu undivided family. 

On the question whether a Hindu widow or other female person 
is a member of a Hindu undivided family within the meaning of the 
term as used in the Income-tax Act, I need do no more than refer to a 
recent decision of your Lordships in Shrimati Barn Budh Eumari* 
where it was held that females entitled to maintenance under the 
Hindu law can be members of a Hindu undivided family. In one 

(1) (1923) 1 1.T.C. 384. (3) (1937) 3 IT.R. 79. 

(2) (1938) 6 1.T.R. 536. (4) (1940) 8 I.T.R. 607, 
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respect, however, that case differs from the present case. Here we 
have an impartible estate of which Baja Ynvraj Dntt Singh is the sole 
owner. As will be observed from Exhibits A and B annexed hereto an 
inquiry made from him as to whether the present assesses was a mem- 
ber of a Hindu undivided family evoked an answer in the negative. It 
is submitted that this provided sufficient material to justify the finding 
that the assessee was not a member of a Hindu undivided family. 

The answer to the first part of the question of law, formulated 
above is therefore, I submit, in the negative. 

As regards the second part of the question, this will arise only if 
your Lordships’ answer to the first part is in the affirmative. If the 
assesses was a member of a Hindu undivided family she was no doubt 
entitled to maintenance ; but even if she had such right she must be 
deemed to have renounced it as soon as she entered into an agreement 
with the present Baja by the execution of the two deeds of the 30th 
December, 1932. I submit that after this date the right to receive the 
maintenance allowance derives from the deeds and not from her mem- 
bership of the family. The terms of these deeds, as well as the will of 
the late Baja, support this view. Clause 4 of the will shows that 
the late Baja had a suspicion in his mind that after his death an attempt 
might be made by some interested persons to dispute the title of 
Yuvraj Dutt Singh, the present Baja, to the estate. For this reason he 
clearly mentioned in the will that, even if such an attempt should 
prove successful, the will would remain operative in favour of Yuvraj 
Dutt Singh. This very suspicion is again alluded to in the deed of the 
30th December, 1932, executed by the present Baja whereby the main- 
tenance allowance of the assessee was increased to Bs. 2,500 a month. 
The body of this deed recite that the present Baja is entitled under 
the late Baja’s will to inherit all the property and rights belonging to 
the late Baja. The assessee as a party to this deed therefore recognized 
such title of the present Baja. Clause 6 of the same deed further pro- 
vides that the assessee should remain the well-wisher of the present 
Baja and of his estate and that she should not commit any such act as 
might be harmful to him or to his estate. On a breach of this 
condition the present Baja would not be responsible for the 
payment of gmara to the assessee. These facts point to the con- 
clusion that the title of the present Baja to the estate was con- 
sidered not free from doubt and I suggest that the payment of 
maintenance allowance of Bs. 1,000 a month to the assessee in the 
late Baja’s lifetime and of the increased allowance of Bs. 2,500 a 
month by the present Baja was nothing more than a consideration for 
the purchase of the assessee’s acquiescence in the present Baja’s 

1—31 
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snccession to and holding of the estate and the renonncement of her 
own rights therein. It is significant that the present Baja ez eon ted the 
deeds increasing the assessee’s allowance to Bs. 2,600 a month only 
fifteen days after the late Baja’s death. In any view of the case it is 
clear that the sum of Bs. 2,500 a month paid to the assessee by the 
present Baja does not represent the measure of the maintenance allow- 
ance which would ordinarily have been payable to hijr as a widow of 
the joint family even if in law she could be regarded as such. Apart 
altogether from the motive of the parties to the agreement it is, I sub- 
mit, obvious that by this agreement the assessee has secured a con- 
tractual right to a fixed annuity in exchange for an indeterminate right 
under the Hindu law to an uncertain allowance fluctuating with the 
fortunes of the family. In other words, the amount receivable by the 
assessee under the agreement has a legal character quite different from 
that attached to the amount, if any, receivable by her as a member of a 
Hindu undivided family. The former derives from contract : the latter 
from status. I, therefore, submit that the allowance of Bs. 2,600 a 
month was paid to the assessee by the present Baja not as the mainten- 
ance to which she was properly entitled as a widow of the joint family 
but for other considerations. 

The answer to the second part of the question should therefore, 
in my respectful opinion, also be in the negative. 

In conclusion I would refer again to the case of Shrimati Bani 
Budh Eumari In that case the Bani Saheba was entitled to gunara 
of Be. 3,500 a month under the will of a previous holder of the estate. 
Actually, however, she received maintenance allowance at the rate of 
Bs. 2,600 a month only from the Court of Wards which was managing 
the estate. This led your liordships to infer that the Bani Saheba had 
waived her rights under the will and agreed to receive only the smaller 
amount presumably considered appropriate by the Court of Wards 
having regard to the extent of the estate and the status of the proprie- 
tor ; and in these ciroumstanoes your Lordships concluded that the 
allowance of Bs. 2,600 a month received by the Bani Saheba was not 
referable to the will but was granted to her as maintenance in virtue of 
her position as the mother of the proprietor. It is clear from the judg- 
ment of the Hon’ble Mr. Justice Bennett that the decision turned solely 
on the difference between the two amounts. In the present case, how- 
ever, as shown above, the amounts of maintenance allowance received 
by the assessee were the precise amounts fixed in the deeds of the 30th 
December, 1932, executed by the present Baja and this shows that the 
maintenance allowance wsiS received by her in virtue of her rights 
under those deeds and not by any other right. 

(1) (1940) 8 I.T.R. 607, 
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Eor the above reasons I submit that your Lordships’ answer to 
both parts of the question of law set out in paragraph 3 above should 
be in the negative. 

6. As required by the prescribed rules, a copy of the final draft of 
the statement of facts and question of law was sent to the assessee for 
criticism. In her reply, dated the 11th October, 1941, of which a copy 
is annexed as Exhibit E, the assessee has intimated through her Advo- 
cate that she has no objection to the statement.” 

8. C. Das, for the Commissioner. 

R. D. Chandra, for the assesses. 

JUDGMENT. 

This is a reference under Section 66 (3) of the Income-tax Act by 
the Commissioner of Income-tax, consequent on an order passed by 
this Court on the 28th September, 1939*, directing him to state a case. 

The assessee under consideration is Srimathi Bani Anand Kunwar 
of Lakhimpur. The question of law has been formulated by the Com- 
missioner in these terms : — 

“ Whether the assessee is a member of a Hindu undivided family 
within the meaning of Section 14 (1) of the Act ; and, if so, whether 
she received the maintenance allowance in dispute in such capacity?” 

Shrimati Bani Anand Kunwar of LaMiimpur is the widow of the 
late Baja Krishna Dutt Singh, Taluqdar of Oel and Kaimarah estates. 
The present Baja Ynvraj Dutt Singh is his grandson. 

During the lifetime of the late Baja the assessee received an annual 
allowance for maintenance and other expenses. He died on the 16th 
December, 1932, and the assessee became entitled under a will executed 
by him some years previously to a maintenance allowance of Bs. 1,000 
a month. But on the 30th December, 1932, the present Baja, who had 
succeeded his grandfather (his father having predeceased the latter), 
executed two deeds in favoxu of the assessee under which she was to 
receive an allowance of Bs. 2,600 a mouth as maintenance allowance 
and Bs. 600 a month as pilgrimage and other expenses. These allow- 
ances are the subject of the present reference. 

On the assessment for 1933-34 inquiry was made by the Income- 
tax Officer from the Baja as to whether the assessee and other gusaradars 
were members of his joint family, and the reply being in the negative 
and the assessee returning her gtizara income for this and the follow- 
ing year in compliance with the usual notices, assessment was made 
accordingly upon it. 

The assessee appealed to the Assistant Commissioner who dismis- 
sed her appeal on the ground that she was not a member of a Him^m 

*Se6 (1940) 8 I.T.R. 186. 
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nndivided family. She then applied to the Commissioner, asking him 
either to cancel the assessment in exercise of his revisional powers, or, 
in the alternative, to refer certain qaestions of law to this Court. The 
application was rejected and the assessee then applied to this Court 
under Section 66 (3) of the Act. 

The order passed by this Court on the 28th September, 1939, shows 
that the Commissioner had rejected the assessee's prayers on the ground 
that the assessee should have disputed her liability before the Inoome> 
tax Officer, and not having done so she could not thereafter dispute the 
assessment. This Court did not accept this view. 

In directing the Commissioner to state a case this Court ob- 
served ^ : — 

“ It was further argued that for the application of Section 14 (1) of 
the Indian Income-tax Act two conditions are necessary: the assessee 
should establish that he is a member of a Hindu undivided family and 
further that the sum under assessment was received by him as such. In 
the present case it was contended that there is no evidence that the 
amount in question was received by the applicant as a member of the 
Hindu family and so this Court, which is not sitting as a Court of 
appeal against the order of the Commissioner of Income-tax, should 
not require the Commissioner to refer a question of law which does not 
directly arise in the case and which is not decisive of the case. We are 
not prepared to allow this contention to be raised at this late stage. 
The assessment of the petitioner has proceeded all along upon the 
footing that the petitioner received the sum under assessment as a 
member of a Hindu undivided family, if in law she could be regarded 
as such. The question whether the income under assessment has been 
received as a member of the joint Hindu family is dependent upon 
whether she is such member or not. At no stage of the case it was 
hinted that she received this money in any other capacity or in recogni- 
tion of any other right. The only question addressed by the Income- 
tax Officer to the Taluqdar was whether she was a member of an un- 
divided family or not. He never entertained any doubt as to her 
receiving the money in the right of a Hindu widow in the family. 
iFurther, no such question was raised either before the Court of appeal 
or before the learned Commissioner of Income-tax, and it is too late to 
raise that question now.” 

It is clear from the above that the only question which arises out of 
this order is whether the assessee is a member of a Hindu undivided 
family within the meaning of that term in Section 14 (1), the further 
question whether she received the allowance in question in this capa- 
city being expressly excluded from consideration. 

(1) See <1940) 8 1.TJI. 126 at 131. 
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The Commissioner of Income-tax has, however, included the latter 
point in the question formulated by him and the learned Counsel for 
the department has asked us to consider it, notwithstanding its exclu- 
sion by the order of this Court. He contends that the directions and 
remarks quoted from this order were based on a misapprehension, the 
contention that the allowances had not been received by the assessee as 
a member a Hindu undivided family having in fact been raised at the 
earliest opportunity. 

Section 14 (1) provides that “ The tax shall not be payable by an 
assessee in respect of any sum which he receives as a member of a 
Hindu undivided family ” and we are not ourselves clear that it was 
never definitely accepted by the Income-tax department that the asses- 
see received these allowances as such a member “ if in law she could be 
regarded as such.” We understand that since the Baja’s reply, their 
main case has been that she was not a member of a Hindu undivided 
family and not entitled therefore to exemption. On this view the second 
part of the question did not arise. The estate is an impartible estate 
regulated by the Oudh Estates Act and the allowances were presumably 
granted by the present Baja out of the estate in pursuance of the provi- 
sions of Sections 24 and 26 of that Act. These provisions apply alike to 
Muhammadans and Hindus and it does not follow because an allowance 
has been given by a Taluqdar to a Hindu widow who would be entitled 
to an allowance under ordinary Hindu law if she is a member of a 
Hindu undivided family, that it has been given to her in this capacity. 
The Commissioner in his order of reference has suggested that the 
allowance was increased by the present Baja in consideration of the 
assessee’s acquiescence in his succession and cannot therefore be re- 
garded wholly in the light of maintenance, but this aspect of the case 
has not been referred to in arguments before us and we propose there- 
fore to exclude it from consideration. Otherwise the Commissioner’s 
argument, apart from the question whether the assessee is or is not a 
member of a Hindu undivided family, is that the amounts receivable by 
the assessee under the deeds of the 80th December, 1982, have a legal 
character quite different from that which would attach to an amount 
receivable by a widow as a mem^ber of a Hindu undivided family. A 
claim based on contract has been substituted for one based on status. 

The question whether a person is or is not a member of a Hindu 
undivided family is primarily a question of fact, as was held by the 
Allahabad High Court in the case of Mahhan Lai Bam 8mup ^ and by 
the Patna High Court in Commissioner of Income-tax, Bihar and 
Orissa v. Visheshwar SinghK So far as the evidence goes we have 

(1) (1925) A.I.K. 1925 All. 29& (2) (1935) 3 I.T.R. 216 ; A.I.R. 1935 Pat. 342, 
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merely on the one side the reply of the present Baja to the Income* 
tax Officer, considered with the admitted fact that the estate is impart* 
ible, and on the other, the assessee’s claim to be a member of a Hindu 
undivided family. We have not been referred to any other evidence 
and we think that it would be difficult to hold upon this evidence that 
the view taken by the Income*tax authorities was not justified. 

As regards the effect on this question of the estate being impart- 
ible and held by a single person under the Oudh Estates Act we were 
referred for the assessee to the case of Commissioner of Income-tax, 
Bombay -7. Laxminarayanf, which shows that a Hindu joint family 
does not cease to be such on the devolution of the ancestral property 
by survivorship on a single person. It was held in that case that this 
person, his mother and his wife continue to be members of a Hindu 
undivided family for the purpose of income-tax. On the other hand 
it was held by the Patna High Court in Commissioner of Ineome-tca, 
Bihar and Orissa v. Sir Bajendra Narayan Bhanja Deo of Kamka 
that the income of an impartible estate in the hands of the holder is to 
be assessed on the footing that the income is the income of an indivi- 
dual and not of an undivided family. This case supports the view taken 
by the .Income-tax department in the present case, although the in- 
come of the holder and not the income of a guzcn-adar was under con- 
sideration. We were also referred to the decision of this Court in 
Commissioner of Income-tax, C.P. and U.P. v. Budh Kwma/r^, to which 
one of us was a party, as showing what is meant by the expression 
“ Hindu undivided family ” in Section 14. It was held that it should 
not be restricted to members of the coparcenary body. A similar view 
has been taken by other Courts and it has not been disputed before us 
but it does not go very far to prove the present assessee’s case. The 
learned Counsel for the Income-tax department relied on the judgment 
of one of us in that case, as drawing a distinction between an allowance 
granted purely by way of maintenance on the basis of status and a 
maintenance allowance based, on a will. The question whether any 
member of a Hindu family is entitled to exemption under Section 14 
as a member of a Hindu undivided family, when the estate from which 
the allowance is paid is impartible, was not considered in that case. 
Another cognate question which too was not discussed in Bndh Knmcnri's 
oas^, is whether it is implicit in Section 14 that the allowance should 
come out of joint family funds, a question on which different views 
have been taken in Madras and the Punjab, vide ComMmsioner of 

(1) (1935) IX.R. 59 Bom. 618 ; 3 I.T.R. 367. 

(2) (1938) 6 1.T.R. 536. 

(3) (1940) 8 I.T.R. 607 ; 1940 O.W.N. 853. 
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Ineome-tax, Madras v. Narayana Gajapathi Baju Bahadur Oaru ^ and 
Euntoar Eartar Singh v. Commissioner of Income-tax, Punjab^ 

!For the purpose of the present reference we think it only neces- 
sary to say that we are satisfied that the assessee has failed to prove 
that she is a member of a Hindu undivided family within the meaning 
of Section 14 (1) of the Income-tax Act basing this finding on the 
evidence, such as it is, to which we have referred, and the fact that the 
estate is not held by a joint Hindu family, but by a single holder under 
the Oudh Estates Act. We answer the first part of the question refer- 
red accordingly, leaving the second part unanswered as not arising. 
The learned Counsel for the department is entitled to recover his fees 
which we fix at Bs. 100. 

First pouft of the question answered accordingly. 


[In the Madras High Codex.] 

0. Rm. M. SP. S. V. METYAPPA CHETTIAB 

®. 

COMMISSIONER OP INCOME-TAX, MADRAS. 

SiB Lioned XiBAOB, C. J., and Paxanjali Sastei, J. 

March 12, 1948. 

Indian Inoome-xax Aox (XI of 1922 afxbe auendmbnx in 1939), 
Seos. 25 (8), (5) & 26 (2) — Disoonxindanob — Whexhbe Inodddbs 
Sdoobssion — ^Business of Joinx Hjndd Family Taxed under 1918 
Aox Carried on by Members as Parxnbrs from 2nd June 1938 — 
Whbxhbr Family Entitled to tee Benefit of Seo. 25 (8) — Claim 
FOR Exemption from Tax — Limitation. 

Section 26 (3) of the Indian Income-tax Act, 1922, as emended hy 
the Indian Income-tax {^Amendment) Act, 1989, which provides for relief 
where a business clhorged to tax under the Ineome-tax Act, 1918, is dis- 
continued does not apply when a Hindu undivided family carrying on 
business which was taxed under the Act of 1918 becomes disrupted and 
the members oontinu>e the business thereafter as partners. The word 
“ discontinuance ” in Section 26 (8) means “ cessation ” and does not 
cover oases of succession. 

The words “ claim to the relief afforded under sub-section (8) ” in 
Section 25 (5) refer only to the relief by way of adgusiment of the tax 
levied on the income of the previous year and the consequential refund, 
if any, jor which the assessee has to make a claim and do not refer to 
the exemption from tax of the income of the period between the end of 

(1) (1934) 2 I.T.R. 288 ; A.I.R. 1934 Mad, 608, 

(2) (1937) 5 I.T.R. S69, at $79. 
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the previous yem and the date of the discontinuance for which the as- 
sessee need not make a claim. 

A joint Hindu family carried on a money-lending business and this 
business had been assessed to tax under the Income-tax Act of 1918. On 
the 2nd June 1988 the family disrupted and the members thereafter 
continued the business as partners. On the 22nd December 1939 it was 
claimed that the income of the family from the commencement of the 
financial year, i.e., 18th April 1988, to 2nd June 1988, was not liable 
to be taxed by virtue of Section 28 (8) : 

Held, that the claim was not barred by limitation but the income 
of the family from the 18th April 1988 to the 2nd June 1988 was not 
exempt from tax under Section 26 (3). 

P. B. Poison, In re {19d2'\ {I.L.B. 1942 Bom. 216 ; 10 I.T.B. 62) 
not followed. 

Cases referred to : — 

Bartlett e. Inland Revenae Commissioners (1914) 3 K.B. 686 ; 84 LJ.KB. 106 ; 111 L.T. 
852 : 7 Tax Caa 229. 

Commissioner of Income-tax, Bombay v. P. B. Poison (1942) I.L.R. 1942 Bom. 216 ; 10 
I.T.R. 52. 

Commissioner of Income-tax, Bombay v. Sanjana & Co., Ltd. (1926) IX.R. 50 Bom. 87 ; 
A.I.R. 1926 Bom. 129 ; 2 I.T.C. 110. 

Commissioner of Income-tax, Madras v, Karnppiah (1941) 9 I.T.R. 1 ; I.L.R. 1941 Mad. 
220 ; 194 I.C. 118 ; 53 L.W. 210 ; 1941 M.W.N. 317 ; AJ.R. 1941 Mad. 255 ; (1941) 1 
M.L.J. 120. 

Hanntram Bbnramal o. Commissioner of Income-tax, Bihar & Orissa (1938) 6 1.T.R. 290. 

Kalu Mai Shori Mai v. Commissioner of Income-tax, Punjab (1929) 3 I.T.C. 341 ; 117 
l.C. 228 : A.I.R. 1929 Lah. 461. 

Michael Faraday and Others v. Carter (1927) 11 Tax Cas. 565. 

Case referred to the Madras High Court under Section 66 (3) of the 
Indian Income-tax Act (XI of 1922), in pursuance of the High Court’s 
order dated 20-7-1942 in 0. P. No. 86 of 1942, by the Commissioner of 
Income-tax, Madras, for the decision of the following question : — 

” 'Whether the income of the family from the 13th April 1938 to 
the 2nd June 1938 is not liable to be taxed by virtue of Section 26 (3) 
of the Income-tax Act ? ” 

O. P. No. 86 of 1942. 

STATEMENT OP CASE. 

*’ In accordance with the High Court’s order quoted above, 1 have 
Ihe honour to refer the following case for the decision of the Honour- 
able Judges of the High Court under Section 66 (3) of the Indian In- 
come-tax Act, XI of 1922, before the amendment on 1-4-1989 (herein- 
after referred to as the Act). 

2. The petildoner and his two brothers were members of a Hindu 
undivided family within the jurisdiction of the Income-tax Officer, 
Pevakotta. The family derived income from property and carried Qn 
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money-lending business at several places both in and outside British 
India. In the course of the assessment for 1989-40, the year under 
consideration, it was claimed on 20-6-1989 that the family had become 
divided as from 20th Vaikasi, Bahudanya (2-6-1938) and that a form of 
return might be given to the petitioner to enable him to return the 
income of the period 1st Ohitrai to 19th Vaikasi, Bahudanya (18-4-38 
to 2-6-38). On 22-12-1939 it was claimed that the income of the above 
period was not liable to be taxed under Section 26 (3) and (4) of the 
Act since the family had become disrupted and the members of the 
family had succeeded to the business of the family. The Income-tax 
Officer accepted the petitioner’s statement regarding partition but refus- 
ed to accept the claim that the income of the family from 13-4-38 to 
2-6-88 was not liable to be taxed under Section 25 (3) and (4). He held 
that Section 25 (3) did not apply as there was no discontinuance of the 
businesses, the businesses having been continued by the members of 
the family, and that Section 25 (4) had no application as the businesses 
were not carried on by the Hindu undivided family at the commence- 
ment of the Indian Income-tax (Amendment) Act, 1939, and therefore 
did not come under the purview of that section. He accordingly made 
an assessment on the income of the family in respect of the period 
13-4-38 to 2-6-38 on a total income of Bs. 15,531. An extract of the 
assessment order is filed marked Exhibit A. 

8. The petitioner appealed to the Appellate Assistant Commis- 
sioner, Trichinopoly, but without success. An extract of his order is 
filed marked Exhibit B. 

4. The petitioner then filed an application under Section 66 (2) of 
the Act and required my predecessor to refer to the High Court certain 
questions alleged to be questions of law. My predecessor declined to 
do so on the ground that no questions of law arose for decision. An 
extract of his order is filed marked Exhibit C. 

6. The petitioner then moved the High Court under Section 66 
(8) of the Act and the High Court has by its order dated 20th July 1942 
directed me to state a case and refer the following question of law, 
which 1 accordingly refer for the decision of the Hon’ble Judges of 
the High Court : 

“ Whether the income of the family from the 18th April 1988 to 
the 2nd June 1938 is not liable to be taxed by virtue of Section 26 (8) 
of the Income-tax Act?” 

6. The petitioner’s claim which is based on sub-section (8) of 
Section 25 is, in the first place, barred by time as under sub-section (5) 
of the same section no claim to the relief provided in sub-section (3) 
thereof shell be entertained unless it is made before the expiry of one 
I— 3} A 
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year from the date on which the basiness was discontinned. The 
application in this case was preferred on 22-12-1939, more 

than one year and six months after the date on which the alleged dis- 
continuance took place, namely, 2-6-1938. 

7. Apart from this, it has been found by the Income-tax Officer 
that the business was not, in fact, discontinued. The identical busi- 
ness which was being carried on by the family before disruption con- 
tinues to be carried on by all the members of the same family, even 
after its disruption, and in the same manner as before, and there 
cannot be said to have occurred a discontinuance of the business. 
This view has been confirmed in a number of High Court judgments. 
In Jupydi Kesava iZao’s case^ there was a family business conducted 
by a Hindu father and son. The father died and the son carried on the 
business. Their Lordships in holding that the case was not even one 
of succession, remarked: “ It appears to us that the word ‘ succession ’ 
as used in the section connotes a transfer of ownership and the person 
who succeeds another must have by such succession become the owner 
of the business which his predecessor was carrying on and which he 
after the succession carries on in such capacity, that is, the capacity as 
owner. If this view is correct, as we think it is, then it seems fairly 
clear that the undivided Hindu family which was carrying on business 
has not been ‘ succeeded ’ in such capacity by the petitioner as the 
petitioner was himself in part the owner of the property already and as 
such there has been no transfer of ownership in the business as he has 
become entitled to it by survivorship.” This case was applied in 
Thontepu Ghinna Pullaya cmd Others v. Gom/missioner of Income-tax^ 
Madras^, in which the facts were nearly similar to those of the present 
case. A Hindu undivided family carrying on business became divided. 
After partition the members constituted themselves into a firm and 
continued the business carried on by the undivided family. Their 
Lordships applied the principle of Jupudi Eesava Bao*s case^ and held 
that “ all the members of the new firm were members of the undivided 
family and they now have the same share in the business of the firm as 
they had in the family business at the date of partition. Applying that 
case (viz., Jupudi Zesam Bao^s cas^) to this, the answer to the question 
propounded must be that the assessment must be in accordance with 
Section 26A (2) of the Income-tax Act.”’ In Earuppiah PillaVs cas^ 
repelling an argument similar to the one advanced in the present case 
their Lordships held that the word “discontinuance” in Section 44 
does not include a case in which a business carried on by two partners 
was subsequently carried on by one of them. Their Lordships held 

(1) (1935) 3 I.T.R. 339. (2) (1937) 5 1.T.R, 132 ; 9 I.T.C. 377. (3) 11941) 9 1.T.R, 1, 
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that the case was one not of discontinuance but of succession. The 
present case is governed by the same principles and does not attract the 
provisions of Section 25 (3). 

8. It is submitted that there has been no change in the scope of 
Section 26 (3) by the Amendment of 1989. The only change which 
Section 25 (3) has undergone is the addition of the words “ unless there 

has been a succession ” immediately after the word “ discontinued. *’ 

This is merely to take out of the section certain category of cases 
which are separately provided for under Section 25 (4). It does not 
alter or affect in any way the scope of the section or bring within its 
scope some oases of “ succession " as distinguished from cases of “ dis- 
continuance.” 

In Poison's ease ^ the amended provisions of Section 26 (2) have 
been relied upon for construing Section 25 (3). It is submitted with 
great respect that this is not a correct method of interpreting the sec- 
tion. Nor does the reasoning in the said decision justify a departure 
from the authoritative exposition of the distinction between discon- 
tinuance and succession in the cases cited above. The new Section 26 

(2) apportions liability for tax between the transferor and the trans- 
feree of a business. As a corollary to this, provision for relief in the 
case of assessees who were assessed under the 1918 Act had to be made. 
This was done in Section 25 (4). It does not follow from this that an 
enlarged meaning can be given to the word discontinued ” in Section 
25 (3) or that one should read into it cases of succession in the face of 
the express construction to the contrary in the decision of the Madras 
High Court cited above. It may be added that if and when the busi- 
ness is discontinued or succeeded to hereafter by another person the 
petitioner will be entitled to the relief under Section 25 (3) or (4) as 
the case may be. 

It is further submitted that the word “ discontinuance ” occurs in 
Sections 25 (1), 25 (3) and 44. Neither in the first nor in the last of 
these sections can it be said that it includes succession. There is no 
reason why a different meaning should be ascribed to it in Section 26 

(3) . The interpretation of the section before the amendment of 1939 
has not been rendered inadequate by the said amendment.” 

N. Sreemvasa Ayyangar for V. Bamaswami Aiyar, for the 
assessee. 

E. V. Sesha Ayyangar and E. 8. 8reenM}asan,toi the Commissioner. 

JUDGMENT. 

Lbaoh, C.J« — This reference has been made by the Commissioner 
of Income-tax, Madras, in accordance with a direction given to him 
(1) (1942) 10 1.T.K. 52. ' ' 
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by this Court under Section 66 (3) of the Indian Income-tax Act, 1922. 
The reference involves the interpretation of Section 26 (3) of the Act. 

The petitioner and his brothers were members of an undivided 
Hindu family, and when joint the family carried on a money-lending 
business in India and in the Federated Malay States. The business 
was of long standing and had been assessed to income-tax under the 
Act of 1918. On the 2nd June 1938 the joint status was severed. 
Thereafter the members of the family continued the business in the 
places as partners. The financial year with which this reference 
is concerned commenced on the 13th April, 1938. On the 22nd De- 
cember 1939 the petitioner claimed that the income of the family from 
the 13th April 1938 to the 2nd June 1938 was not liable to be taxed by 
reason of the provisions of sub-sections (3) and (4) of Section 26. The 
Income-tax Officer accepted the petitioner’s statement that there had 
been a partition, but he rejected the contention that the family was not 
liable to pay the tax on the profits earned between the 13th April and 
the 2nd June 1938. The petitioner appealed to the Appellate Assistant 
Commissioner who agreed with the Income-tax Officer. The peti- 
tioner then asked the Commissioner to make a reference to the Court 
under Section 66 (2) and as the Commissioner refused to do so, the 
petitioner moved the Court for an order under sub-section (3) of that 
section directing the Commissioner to make a reference. The Court 
directed' the Commissioner to refer for decision the following ques- 
tion : — 

“ Whether the income of the family from the 13th April 1938 to 
the 2nd June 1938 is not liable to be taxed by virtue of Section 26 (3) 
of the Income-tax Act ? ” 

In his statement of the case the Commissioner has suggested that 
the application of the petitioner made to the Income-tax Officer on the 
22nd December, 1939, was out of time, and it is necessary to decide 
this question as well, because naturally the Court is not prepared to 
embark upon an academic discussion of the question referred if the peti- 
tioner has delayed beyond the period allowed by law in raising his 
objection. To decide the question of limitation regard must be had to 
the provisions of sub-section (6) as well as the provisions of sub-sec- 
tion (3) of Section 25. Sub-section (3) reads as follows : — 

“ Where any business, profession or vocation on which tax was 
at any time charged under the provisions of the Indian Income-tax Act, 
1918, is discontinued, then, unless there has been a succession by virtue 
of which the provisions of sub-section (4) have been i^endered applicable, 
no tax shall be payable in respect of the income, profits and gains of 
the period between the end of the previous year and the date of such 
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discontinuance, and the assessee may fni'ther claim that the income, 
profits and gains of the previons year shall be deemed to have been the 
income, profits and gains of the said period. Where any such claim is 
made, an assessment shall be made on the bcbsis of the income, profits 
and gains of the said period, and if an amount of tax has already been 
paid in respect of the income, profits and gains of the previous year 
exceeding the amount payable on the basis of such assessment, a refund 
shall be given of the difference.” 

Sub-section (6) states : — 

“ No claim to the relief afforded under sub-section (3) or sub-sec- 
tion (4) shall be entertained unless it is made before the expiry of one 
year from the date on which the business, profession or vocation was 
discontinued or the succession took place, as the case may be.” 

The Commissioner says that by his application of the 22nd 
December 1939 the petitioner was claiming “ relief ” under sub-section 
(3) and as the application was made more than one year from the date 
on which the family ceased doing business as a family the sands had 
run out. On the other hcund, the petitioner says that the word ” relief ” 
in sub-section (5) has, so far as sub-section (3) is concerned, reference 
only to the words “ and the assessee may further claim that the income, 
profits and gains of the previous year shall be deemed to have been the 
income, profits and gains of the said period ” which are to be found 
therein. He points to the fact that sub-section (3) states emphatically 
that a business on which a tax was charged under the provisions of the 
Act of 1918 shall not be chargeable in respect of the income of the period 
between the end of the previous year and the date of discontinuance 
and he says that ” relief ” cannot be contemplated in this coimection 
because it must be presumed that the Income-tax Ofiicer will carry out 
his duties in accordance with the provisions of the Act. Besides being 
exempt from tax during this period the assessee is allowed to claim a 
refund if an amount of tax has already been paid in respect of the in- 
come of the previous year exceeding the amount payable on the basis 
of the income received in the year of discontinuance. He is entitled 
to recover the whole of the difference. It is said that it is here that a 
provision for relief is necessary and sub-section (5) has been inserted 
in order to impose a time limit. 

In my judgment the petitioner’s contentions are sound. The 
Legislature could only contemplate the Income-tax Officer doing his 
duty and therefore would not consider it necessary to provide for 
” relief ” against an illegal order. The provisions to be foxmd in the 
Act with regard to appeal and reference are there for that purpose. 
Under the Act of 1918 an assessee paid the tax for a particular year 
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on the income ectnally earned in that year. The Act of 1922 effected 
a great change. An assessee now pays the tax in the year of assessment 
on the income earned in the previous year. Sub-section (8) of Section 
25 of the present Act is designed to prevent the injustice of double 
taxation and in order to do this it is necessary to give the assessee a 
refund should his iucome in the year of discontinuance be less than his 
income for the previous year. It seems to me that it is only in this 
connection that the word “relief” is used in sub-section (5). 

Turning now to the main question, in Commissioner of Income- 
tax, Madras v. Earufpiah^ this Court held that where a partner 
carried on the business of the partnership after its dissolution he 
succeeds to the business within the meaning of Section 26 (2) and can 
be assessed to tax in respect of the profits of the business for the 
previous year. This decision applies in the present case and the part- 
nership must be deemed to have succeeded to the business of the family. 
This is not disputed, but the petitioner says that sub-section (3) of 
Section 26 stands alone and that the word “ discontinued ” should not 
be read as “ cessation ” of business. Here reliance is placed on the 
decision of the Bombay High Court in Commissioner of Income-tax, 
Bombay V. P. E. Poison^, where this argument was accepted. The 
Bombay High Court considered that the word “ discontinued ” by itself, 
and if not controlled by the context, would cover a discontinuance by 
disposal. 

1 find myself unable to share this opinion. In the first place, the 
same word is used in Section 44 which says that where a business, 
profession or vocation carried on by a firm or association of persons 
has been discontinued, or where an association of persons is dissolved, 
every person who was at the time of discontinuance or dissolution a 
partner or a member shall, in respect of the income, profits and gains 
of the firm or association, be jointly and severally liable to assessment 
under Chapter lY and for the amount of tax payable. This section 
clearly deals with a case of cessation of business. The word “ dis- 
continued ” in sub-section (3) of Section 26 cannot be given a different 
meaning from the meaning it has in Section 44 unless the context in 
sub-section (3) demands it, and I can find nothing in sub-section (3) 
which would warrant the Court departing from this well accepted rule 
of construction. On the other hand, I consider that the words “ then, 
unless there has been a succession by virtue of which the provisions 
of sub-section (4) have been rendered applicable ” which follow the 
word “ discontinued ” in Section 25 (3) give strong indication that 
the word “ discontinued “ there means “ cessation.” As already pointed 
U) (1941) I.JLK. 1941 Mad. 220 ; 9 .LT.R. 1. (2) (1942) I.L.R. 1942 Bom. 216 : 10 1.T.R. 52. 
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ont, snlMiection (3) has been insetted merely for the pnxpose of 
preventing doable taxation. 

Full support for this opinion is to be found in the judgment of 
Scrutton, J., in Bartlett v. Inland Revenue Commissioner!?’, where it was 
held that if the owner of a business sells it to a company, the business 
is not discontinued within the meaning of Section 24 (3) of the Finance 
Act, 1907, which provides that where a profession, trade, or vocation is 
discontinued, a person charged or chargeable with income>tax in respect 
of that profession, trade or vocation shall be chargeable on the actual 
amount of the profits or gains arising from the profession, trade or 
vocation in that year. It was there argued that the appellant's trade 
having been discontinued in the year, he was only chargeable on the 
actual amoimt made in that year, and there was no power to go back 
to three years’ average. In dealing with this contention Scrutton, J., 
said : — “ The answer to that appears to me to be very simple. The 
trade was not discontinued in the year. The trade was sold to a com* 
pany and continued during the whole year.” In the present case the 
business was continued by the same persons, not as members of a joint 
family, but as partners. 

For these reasons, I hold that the income of the family from the 
13th April 1938 to the 2nd June 1938 is liable to be taxed by virtue of 
Section 26 (3), and I answer the reference accordingly. The Commis- 
sioner is entitled to his costs, which I would fix at Bs. 260. 

PaianjaIiI Sasibi, J. — ^I agree that the reference should be ans* 
wered as suggested in the judgment just delivered by my Lord. In 
view, however, of the different opinion expressed by the Bombay High 
Court in P. E. Poison, In r^, which was strongly pressed upon 
us by the assessee’s learned counsel, I wish to add a few obser- 
vations. 

The question is whether Section 26 (3) of the Indian Income-tax 
Act, 1922, as amended by the Indian Income-tax (Amendment) Act, 
1939, providing for certain reliefs in oases of discontinued business etc., 
charged to tax under the Indian Inoome-tax Act, 1918, applies when a 
Hindu undivided family carrying on business becomes disrupted and 
the members continue the business thereafter as partners ; in other 
words, does the discontinuance which the provision has in view refer 
only to the closing down or ^tingnishment of a business etc., 
or cover succession to a business which is continuing. The question 
of discontinuance or succession was of special importance in England 
in view of the basis of taxation being different in either case 
(1) (19U) 3 K.B. 686 ; 7 Tax Cas. 309. (2) (1942) 10 1.T.R. 32. 
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(Vide Bales 8 (2) and 11 of the Bales applicable to Gases I and n, 
Schedule D, of the Income Tax Act, 1918) and the terms have acquired 
well recognised meanings in income-tax usage. (See Bartlett v. 
Commissioners of Inland Bevenu^, M, Faraday and Others v. Carter^.) 
They have accordingly been adopted in the Indian Income-tax Act, 
1922, as denoting two different situations for which the Act makes 
separate provisions in Sections 26 and 26, and before the Amendment 
Act of 1989 was passed the Courts in this country, including the 
Bombay High Court had uniformly held that " discontinuance ” for the 
purpose of Section 26 did not cover mere change of ownership. 
(See Commissioner of Income-tax, Bombay v. Sanfanad Co., Ltd?, 
Kalu Mai Shori Mali. Commissioner of Income-tax, Pimjab*, .Ecmu- 
tram Bhuramal v. Commissioner of Income-tax, Bihar d Orisse?.) 
But it is argued — and the argument was accepted by the Bombay High 
Court in the case already referred to — ^that the amendments introduced 
in Sections 26 and 26 by the Act of 1939 now compel a different inter- 
pretation of the term in Section 25 (8). It seems to me, however, 
with all respect, that the well-marked distinction for purposes of 
assessment between discontinuance and succession has not been oblite- 
rated by the recent amendments and that it would lead to considerable 
confusion in working the Act if the provisions specifically relating to 
the one were understood as applicable to the other. For instance. 
Section 26 (1) provides for an accelerated assessment when a business 
etc., which was not at any time charged under the Act of 1918 is 
“ discontinued,” evidently as a safeguard against risk to Bevenne which 
the delay in assessing a person who is no longer in business involves as 
such person might disappear or become insolvent before the normal 
time for assessment arrives. Now if “ discontinuance ” is to be under- 
stood as covering change of ownership — ^the word must obviously have 
the same meaning in both sub-section (1) and sub-section (3) — the 
the special procedure indicated in Section 26 (1) would become 
applicable to oases of succession, for which, however, specific provision 
is made in Section 26 (2) for an apportioned assessment in the 
normal course, ».e., in the year following the succession, with 
different safeguards for the protection of Bevenne in the contingen- 
cies aforementioned. This would result in an incoherent scheme of 
assessment. 

Turning now to the amendments introduced by the Act of 1939 on 
which the assessee’s learned counsel relies in support of his conten- 
tion, it is time that Section 26 (2) has been amended so as to provide, 

1914) 3 K.B. 686 : 7 Tax Cm. 229. (3) 

1927) 11 Tax Cas. 563. (4) 

(5) (1938}6I.T.R.290. 


(1926) I.L.R. 30 Bom. 87. 
(1929)3I.T.a341. 




1943] UETYAPPA OHBXXIAB V, OOUliB. OF INO. lAZ, llADAAS 21)7 

in the case of a enccession in bneinese etc., for the assessment of the 
predecessor and the snccessor each in respect of his actual share of the 
profits of the previous year, instead of, as before, assessing the succes- 
sor in respect of the profits earned even by the predecessor. The pre- 
decessor having thus been made liable for tax in respect of his share of 
profits in the year of succession, it is only fair that he should be relieved 
from this burden, in cases vrhere his business etc., bad been charged 
under the Act of 1918, for precisely the same reason as in the case of 
discontinuance of a business etc., so charged, vie,, to redress the hard- 
ship involved in the assessment of the profits of the year 1921-22 twice 
over, once in that year as the income thereof on adjustment under the 
Act of 1918, and once in the next year as the income of the previous 
year under the Act of 1922. Hence the enactment of the new sub- 
section (4) of Section 26 extending the benefit conferred under Section 
25 (3) to cases of succession to a business, profession etc., charged 
xmder the Act of 1918. This provision, however would make it possi- 
ble for the relief in respect of the double assessment referred to above 
being claimed more than once if the change of ownership occurred after 
let April 1939, once by the predecessor at the time of successfon and 
once by the successor when the latter closes down the business in any 
subsequent year. This had to be provided against, as such relief has 
to be granted only once and that to the predecessor who suffered the 
double assessment, and Section 25 (3) was accordingly amended so as 
to exclude the successor from its benefits when he discontinues the 
business subsequently as, so far as he is concerned, he will have suffered 
tax only for the exact number of years for which he has carried on 
the business. Hence the insertion of the words “ then unless there has 
been a succession by virtue of which the provisions of sub-section (4) 
have been rendered applicable ” after the word ‘ discontinued ’ in sub- 
section (3). The learned Judges m P. E. Poison, In r^, apparently 
thought that this exception applied only where snccession and subse- 
quent discontinuance both occurred in the same year as they referred 
to it as contemplating a case “ very unlikely to occur but at the same 
time possible.” But the exception clearly covers a wider ground and 
operates to exclude the successor from the benefits of the sub-section 
whenever he may discontinue the business. 

Such being the objects and reasons of the relevant amendments 
introduced in 1939, 1 find it difficult, with all reepect, to see why they 
should be regarded as having the effect of widening the scope of the 
term ‘discontinuance’ in Section 25 (3) so as to cover cases of succession. 
It is true that after the amendments the predecessor in the case 
(1) (1942) 10 I.T.R. 52, 

I— 3l'B 
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of a change of ownership is put ou the same footing as if he had closed 
down his business on the date of succession for purposes of relief in 
respect of the double assessment of the profits of 1921-22. But this is 
done by enacting the new sub-section (4) of Section 26 which provides 
such reliefs subject to the condition that the predecessor is one who 
was carrying on the business, profession etc., at the commencement of 
the Amendment Act. To ignore this condition and to bring the case 
of a succession occurring before the commencement of that Act within 
the purview of Section 26 (3) as covered by the word ‘ discontinued * 
seems to me opposed alike to sound canons of construction and to the 
scheme of assessment laid down in the principal Act. It must be re- 
membered that in England a provision for apportionment of the tax 
burden between the predecessor and the successor in cases of succes- 
sion (Buie 9 of the rules applicable to Gases I and U, Schedule D, of 
the Income-tax Act, 1918, con'esponding to Section 2, Taxes Manage- 
ment Act, 1880) has been in existence side by side with a provision for 
relief incases of discontinuance [Buie 8 (2) of the same rules corres- 
ponding to Section 25 (3), Finance Act, 1907], but this has not been 
considered to warrant the wider interpretation of the word ‘ dis- 
continued ’ favoured by the Bombay High Court (see Bartlett v. Com- 
missioners of Inland Bevenue^ and M. Faraday and others v. Cartel^ 
already referred to). 

The question of limitation raised by the Commissioner of Income- 
tax turns on the proper interpretation of the newly introduced sub- 
section (6) of Section 25 which provides — 

" that no claim to the relief afforded by sub-section (3) or sub-sec- 
tion (4) shall be entertained unless it is made before the expiry of one 
year from the date from which the business, profession or vocation was 
discontinued or the succession took place as the case may be.” 

It will be seen that sub-sections (3) and (4) of Section 26, provide 
for two concessions in respect of a business, etc., charged under the 
Act of 1918, namely, (1) an exemption from tax of the income of the 
period between the end of the previous year and the date of the discon- 
tinuance or succession and (2) an adjustment, at the option of the 
assessee, of the tax levied on the income of the previous year with 
reference to the profits of the said period and a refund of the excess tSiX 
if any, already collected. In the present case the petition sought only 
concession (1). To obtain that concession the assessee does not have 
to call upon the Income-tax Officer to do anything. The Act 
exempts the income of the period in question and the Officer has merely 
to take note of idle exemption and abstain from assessing such income ; 

(1914) 3 K.B. 686 ; 7 Tax Cm. 229. (2) (1927) 11 Tax Ca& 563, 
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while for concession (2) the assessee has to make a ‘ claim ’ before the 
Officer, as it involves the Officer doing something, namely, an assess- 
ment of the income of the said period and adjustment of the tax paid 
on the income of the previous year with reference to the income so 
assessed and a refund of the excess tax, if any, already paid. If the 
Income-tax Officer has to tsbke action in this manner for granting this 
relief, it stands to reason that a time limit should be imposed for a 
claim to be made in that behalf, as the task of making a proper assess- 
ment for the relevant period might become increasingly difficult with 
the lapse of time. But what reason could there be for imposing a time 
limit for asking the Income-tax authorities to abstain from doing a 
thing which the Act directs them not to do ? A time limit for this pur- 
pose would, indeed, mean that the Income-tax authorities would be 
free to disregard the plain duty imposed on them by the Act, leaving 
the assessee without a remedy, if only they assess and levy the tax on 
the exempted profits, either under Section 23 or Section 34, after the 
expiry of the time limited. It seems to me that a construction of Sec- 
tion 25 (6) which leads to such anomalous results ought not to be readi- 
ly accepted. It is said that the word “ relief ” is wide enough to cover 
both the benefits afforded under sub-sections (3) and (4). It may be 
BO in ordinary usage uncontrolled by context, though the assessee may 
well retort that not much relitf is afforded to him when the Crown, 
having already taxed him for as many years as he carried on the busi- 
ness, merely abstains from taxing once more. But in the context of 
Section 26 I am of opinion that it would be a reasonable construction 
of the words “ claim to the relief afforded under sub-section (9) or sub. 
section (4) ” to hold that they refer only to the relief by way of adjust- 
ment of the tax levied on the income of previous year and the conse- 
quential refund, if any, for which the assessee has to make a ‘ claim ’ 
under sub-sections (3) and (4). The plea of limitation cannot therefore 
prevail. I concur also in the order for costs. 

Beferenee anstoered accordingly. 


[In the Nagpub Hjgh Cottbt.] 

MOHAN LAL HIRA LAL 

V. 

COMMISSIONER OF INCOME-TAX, 0. P. AND U. P. 
NreoGi and Digbx, JJ. 

January 18, 1943. 

Indian Inoomb-tax Act (XI of 1922 as Amended in 1939), Secs. 
4 (1) Pboviso (3), 23 (1), (3), (4), 6 (a) — Fobeign Income — Registebbd 
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Fibm — Exbmpiion of Bs. 4,500 — Whbxhbb Bhottld bb AiiLowbd 
FBOM ToXAL InOOMB OF ElBM OB XB3I SeABB OF InCOMB OF EaOH 

Pabxnbb. 

Where the assessee is a registered firm whose total income includes 
income accruing or arising without British India, the statutory deduc- 
tion of Bs, 4,600 allowed by the third proviso to Section 4 (1) of the 
Income-tax Act should be made when the total assessable income of the 
firm is calculated and not from each partner’ s share of income when 
the tax is levied under Section 83 (6) ( a). 

The liability of the partners to pay income-tax arises after the 
total income of the firm is assessed and Section 4 is concerned with 
the assessment and not with the levy of income-tax. 

Case referred to the Nagpur High Court under Section 66 (1) of the 
Indian Income-tax Act, 1922, ae amended by Section 91 of the Indian In- 
come-tax (Amendment) Act (VII of 1939), by the Income-tax Appellate 
Tribunal, Bombay Bench, for the decision of the following question : — 

" Whether on the facts of the case the applicant was entitled, under 
proviso 3 to Section 4 (1) of the Indian Income-tax Act, to deduct 
Bs. 4,500 from his share of the income in the firm included in his own 
total income in conformity with Section 23 (5) (a) of the Act.” 

Miscellaneous Civil Case No. 131 of 1942. The facts of the case 
appear in the Statement of Case of the Appellate Tribunal. 

The appeal to the Appellate Tribunal being unsuccessful, the 
assessee put in an application under Section 66 (1) of the Indian In- 
come-tax Act (XI of 1922) and the Appellate Tribtmal (Bombay Bench) 
referred the case to the Nagpur High Court on Slst July 1942 : — 

STATEMENT OF CASE. 

'• We are respectfully making this reference at the instance ef the 
assessee, Mr. Mohanlal Hiralal, Eamptee, Nagpur, under Section 66 (1) 
of the Indian Income-tax (Amendment) Act, 1922. 

2. In his application, marked Exhibit A in the appended list, the 
applicant has raised only one question as arising out of our appellate 
judgment in Begulai Assessment Appeal No. 42 (C. P.) of 1941-42. In 
his written answer. Exhibit B, the Commissioner of Income-tax, C. P. 
and IT. P. admits that the question of law does arise. 

8. The reference arises out of an assessment to income-tax and 
super-tax made upon the assessee, for the charge year 1940-41. Up to 
a certain point, the assessment is closely allied to another made upon 
the firm of Messrs. NainsukhEaniram. Eamptee, Nagpur, of which the 
applicant is a partner, for the charge year in question. Messrs. Nain- 
sukh Eaniram is a resident firm having its principal seat of business at 
Eamptee, in British India. It has several branches one of which is at 
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“Rajiiaiidgaoxi, in an Indian State. In the financial year in question, an 
assessment was made upon the firm on a total income of Ks. 51,090, 
which included an amount of Es. 6,097 as the assessable income of the 
foreign branch at Eajnandgaon. In working out the latter, the Income- 
tax Officer made the statutory deduction of Es. 4,500 from the total 
income of the branch, as required by the third proviso to Section 4 (1) 
of the Indian Income-tax Act. The firm had been registered for in- 
come-tax purposes. Therefore, instead of determining the tax payable 
upon the total income of the firm, the Income-tax Officer carried the 
share of each partner in the firm’s income to his individual assessment, 
in accordance with the provisions of Section 23 (5) (a) of the Act. In 
this manner, the present applicant assesses was assessed on a total 
income of Es. 39,954, which included an amount of Es. 36,040 repre- 
senting his share in the firm’s assessable income. Copies of the orders 
of assessment of the firm and the applicant Mr. Mohanlal are, respec- 
tively, Exhibits 0 and D. 

4. Soth the firm and the applicant Mr. Mohanlal took successive 
appeals to the Appellate Assistant Commissioner and the Appellate 
Tribunal. But we are concerned with the point raised in the applicant’s 
case alone. Here it may be mentioned that we disposed of the firm’s 
and the applicant’s appeals in one judgment. Copies of the Appellate 
Assistant Commissioner’s order and our judgment are, respectively, 
Exhibits E and E. 

6. The only point raised in the applicant’s appeal, and which 
occasions the present reference, was whether the applicant was entitled 
to the statutory deduction of Es. 4,600 from bis share of the profits 
included in his individual assessment. We have stated before that in 
computing the total income of the firm, the Income-tax Officer made 
the statutory deduction of Es. 4,600 out of the total income of the 
Eajnandgaon branch under the third proviso to Section 4 (1) of the 
Act. It was contended before us that this was wrong, and that the 
Income-tax Officer should have made a deduction from each partner’s 
share of the profits. In other words, the contention was' that each of 
the individual partners, and not the firm, was entitled to the statutory 
deduction. We dismissed it for reasons recorded in paragraph 3* of 
our judgment. Briefly speaking, we held that it is only the firm that 
can be allowed the statutory deduction in the computation of its in- 
come, and that a partner was not entitled to ask for a deduction from 
his share of the profits taken on his individual assessment. 

6. In this connection, we respectfully invite their Lordships’ 
attention to a judgment of the Calcutta High Court in In the matter of 

* Para 3 is printed at p. 262 infra. 



262 


IKCOMB TAB BEPOBTS 


[Voii. XI 


Babu Baman Lai Kondai, decided on 20th February, 1941, and in parti- 
cular, to the judgment of Panckridge, J. The case is not reported, and 
we are appending a copy of the judgment to this reference as Fxhibit 
O’,* A very similar contention was made in that case and was repelled 
by their Lordships. 

7. The question formulated by the assesses lacks precision. We 
therefore respectfully submit the question to their Lordships in the 
following manner : — 

Question Beferred. 

Whether on the facts of the case the applicant was entitled, under 
proviso 3 to Section 4 (1) of the Indian Income-tax Act, to deduct 
Bs. 4,500 from his share of the income in the firm included in his own 
total income in conformity with Section 23 (5) (a) of the Act. 

JUDGMENT OF APPELLATE TRIBUNAL (Para. 3). 

Paragraph 3 of the Judgment of the Appellate Tribunal referred 
to in the Statement of Case is as follows : — 

“ 3. It is contended in the first place that the income from 
Bajnandgaon branch was divided by the partners at that place and 
became the income of the partners, and that, therefore, it should not 
have been included in the income of the firm but in the total income 
of the individual partners. The learned Advocate for the appellant ex- 
plained the meaning of this contention saying that no statutory deduc- 
tion of Bs. 4,500 should have been made from the foreign income 
because it was divided at Bajnandgaon, and became the income of the 
partners, who, thereafter brought it in British India. In other words, 
his contention is that instead of making a statutory deduction from the 
total foreign income of the firm, such a deduction should be made from 
the share of each partner brought into British India, so that each of the 
partners may have the benefit of a deduction of Bs. 4,500. This is 
indeed a startling proposition. In the first place, the firm doing busi- 
ness at Bajnandgaon is not a separate entity but only a branch of the 
main firm at Eamptee. Next, if we consider the scheme of assessment 
under Section 23 of the Income-tax Act it will appear that the compu- 
tation of the income of a firm is to be made just as in the case of an 
individual assessee up to the stage of working out the total assessable 
income. It is only after that is done that a direct assessment becomes 
permissible in the case of a registered firm upon the shares of each 
partner as provided by Section 23 (5) (a) of the Act. That is to say, it 
is only at the moment of imposing the tax that a direct assessment is 
made upon the partners. There is nothing in the Income-tax Act to 

* Printed infra at p. 263. 
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support the view that the statutory deduction allowed by the third 
proviso to Section 4 should be made when levying the tax in the man- 
ner laid down by Section 23 (6) (a). On the contrary, the deduction is 
to be made from the total foreign income before the net assessable in- 
come is ascertained. That was exactly what was done in the present 
case. Acceptance of the appellant’s arguments would mean a deduction 
of Bs. 4,600 in the case of each of the two partners, a course which is 
certainly not permitted by the Income-tax Act.” 

The judgment of the Calcutta High Court in In the matter of Babu 
Baman Lai Eondai, referred to in the Statement of Case of the Appel- 
late Tribunal, runs as follows. The judgment was delivered by the 
Court consisting of Derbyshire, C. J., and Panckridge, J., on the 20th 
February, 1941. 

“ Dbbbtshibb, C. j. : — The facts of this Beference are set out in 
the case stated. The question is “ whether in the facts and circum- 
stances of this case the Income-tax Officer was correct in law in hol ding 
that the petitioner’s income was 6/16thB of Bs. 25,676.” 

The Commissioner has given his reasons which simply quote in 
paraphrase the relevant sections of the Income-tax Act. In my opinion 
the question asked of us can only be answered as the Commissioner has 
answered it, that is to say, the Income-tax Officer was correct in hold- 
ing that the petitioner’s income was 6/16ths of Bs. 26,676. 

Panohbidob, j. — ^I agree. The assessee has been forced to admit 
that he cannot claim to exclude the sum of Bs. 4,600 both from the 
assessment of the firm, and from his own assessment, and he suggests 
that the Income-tax Officer, should not have excluded that sum from 
the assessment of the firm, but should have excluded it from the assess- 
ment of each individual partner. 

In my opinion the Income-tax Officer had no choice but to make 
the assessment of the firm and ascertain its total income in accordance 
with Section 4 and had no jurisdiction to abstain from making the 
deduction of Bs. 4,600 to which the firm was entitled. 

That being so, in my opinion. Section 23 (6) means that the share 
of the income, profits and gains of a firm for the previous year should 
be included in the total income of each partner, such income, profits 
and gains having been computed in accordance with Section 4 or, in 
other words, I do not think it is possible to apply the proviso to so 
much of a partner’s income as represents the share of profits and gains 
of a firm whose total income has already been ascertained in accord- 
ance with Section 4. 

I therefore agree with the order that has been made,” 
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J. M. Thakar, for the assessee. 

B. B. D. N. Choudhury, for the Commissioner. 

JUDGMENT. 

This case arises on a reference made by the Income-tax Appellate 
Tribunal, Bombay Bench, under Secticn 66 (1) of the Income-tax 
(Amendment) Act (YII of 1939).* The question which has been sub- 
mitted to this Court is as follows : — 

Whether on the facts of the case the applicant was entitled, under 
proviso 3 to Section 4 (1) of the Indian Income-tax Act, to deduct 
Bs. 4,500 from his share of the income in the firm included in his own 
total income in conformity with Section 23 (5) (a) of the Act. 

2. The non-applicant, Mohanlal Hiralal, is a partner of the firm 
of Nainsukh Xaniram which has its head office at Eamptee in British 
India. Among its several branches there is one at Bajnandgaon in an 
Indian State. It is not disputed that the whole firm is one entity 
carrying on business at different places. The Income-tax Officer, 
Hagpur, assessed the firm on a total income of Bs. 51,090 including in 
it the income of the Bajnandgaon branch as well as the rest of the 
branches. In computing the income of the foreign branch, he made the 
statutory deduction of Bs. 4,500 in accordance with the third proviso to 
Section 4 (1) of the Income-tax Act and determined the net assessable in- 
come to beBs. 5,097. The non-applicant’s contention was that instead of 
making a statutory deduction from the total foreign income of the firm 
such a deduction should be made from the share of each partner so that 
each of the partners may have the benefit of a deduction of Bs. 4,600. 
The Appellate Tribunal rejected the contention on the ground that the 
computation of the income of the firm is to be made just as in the case 
of an individual assessee up to the stage of working out the total assess- 
able income and that it was only after that was done that a direct 
assessment becomes permissible in the case of a registered firm upon 
the shares of each partner as provided by Section 23 (6) (a) of the Act 
and consequently that the statutory deduc>tion should be made when 
the total assessable income of the firm is calculated and not when the 
tax is levied upon each of the partners. 

3. After having heard the parties at some length we have come to 
the conclusion that the view taken by the Appellate Tribunal is right. 
Section 23 of the Income-tax Act sets out the mode of assessment. As 
a general rule applicable to all classes of assessees the Income-tax 
Officer is required to assess the total income of the assessee and to 
determine the sum payable by him on the basis of such return ; see 

* Tlie lefenqce is evidently to Sec, 66 (1) of tbe Act of 1922, 
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Section 23, sab-eections (1), (3) and (4). That is so when the assessee is 
the person who is charged with the income-tax. Bnt an exception is 
made in clause 6 (a) of Section 23 in the case of a registered firm. 
The relevant part of the section runs as follows : — 

“ Notwithstanding anything contained in the foregoing sub-sec- 
tions, when the assessee is a firm and the total income of the firm has 
been assessed under sub-section (1), sub-section (3) or sub-section (4), 
as the case may be, — 

(a) in the case of a registered firm, the sum payable by the firm 
itself shall not be determined but the total income of each partner of 
the firm, including therein his share of its income, profits and gains of 
the previous year, shall be assessed and the sum payable by him on the 
basis of such assessment shall be determined." 

That enactment clearly contemplates two kinds of assessments : 

(1) The assessment of the total income of the firm, 

. (2) the assessment of the total income of each partner of the firm. 

It is clear that the total income of the firm, which has been assess- 
ed enters into the calculation of the total income of each partner of the 
firm. Section 4 (1) (b) (ii) of the Income-tax Act says that the total 
income of any person includes all incomes, profits and gains from 
whatever source derived which inier alia accrue or arise to him with- 
out British India during such year and further the third proviso to 
Section 4 (1) says " that if in any year the amount of income accruing 
or arising without British India exceeds the amount brought into Bri- 
tish India in that year, there shall not be included in the assessment of 
the income of that year so much of such excess as does not exceed four 
thousand five hundred rupees.” 

4. The crucial question is whose total income has to be assessed, 
whether the income of the firm or that of the partner ? The total in- 
come of a partner, who has other sources of income besides his partner- 
ship in the firm, stands on quite a different footing and is independent 
of the total income of the firm ; that income when assessed represents 
only one of the several sources of the pacctner’s income. In fact the 
income-tax that is levied on the partner is not levied on his share of the 
total income of the firm assessed but on his total income derived from 
all sources. Consequently it would be clear that the direct assessment 
of the partner's income does not enter at all into the calculation of 
total income of the firm. The income accruing or arising out of Bri- 
tish India accrues directly to the firm and not the partner. The 
liability of the partners to pay income-tax arises after the total income 
of the firm is assessed and Section 4 is concerned with the assessment 
and not with the levy of the income-tax. It must therefore follow 
1-31 C 
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that the statatorj dednotion of Bb. 4,600 allowed by the third proviso to 
Section 4 (1) must relate to the assessment of the total income of the 
firm. The income of the Bajnandgaon shop would be primarily or 
directly the income of the firm and therefore it would enter into the 
calculation of the total income of the firm. 

6. On behalf of the non-applicant reliance is placed on Section 8 
of the Income-tax Act and it is argued that inasmuch as the income-tax 
is charged on the partner his share of the income of the firm could alone 
form the basis of the assessment. Section 8 refers, no doubt, to the 
total income of the partners of the firm but it also speaks of the total 
income of a firm. The ingredients of the total income are specified in 
Section 4 and the mode of ascertaining it is laid down in Section 28 of 
the Income-tax Act. It cannot be overlooked that both Sections 8 and 
4 say that they have to be read “ subject to the provisions of this Act” 
which includes Section 28 of the Act. Sections 8 and 4, when so read 
qualified by Section 28, furnish a conclusive answer to the non-appli- 
cant’s argument. 

6. We answer the question referred to us in the negative. 

7. The non-applicant will pay the costs of the applicant. 
Counsel’s fee Bs. 60. 

Beferenee answered in the negative. 


[In xhb Nagpxtb High Gottbi.] 

OBNTBAIj INDIA SPINNING-, WEAVING 
AND MANUFAOTUBING CO., LTD. 

V. 

COMMISSIONEB OP INCOME-TAX, C. P. AND U. P. 

NrsfOGi and Digbt, JJ. 

January 26, 1943. 

Indian Inooicb-xax Aox (XI o? 1922 bbnobb Aubndubnx in 
1989), Sbo. 10 (2) (ix) — ^B usinbbs ExPBNDiitrBB — L itigaiioi* Bx- 
PBNBBS — ^ExPBNBBB InoUBBBD IN SUIT 10 BbBIBAIN ANOXHBB COM- 
PANY PBOM Using Samb Tbadb Mabn— -Whbxhbb AlXiOWabbb 
Dbdttoxion. 

The assessee eompany ineurred in the gear of account a certain 
eojtendiiure as legal expenses in connection with a suit which they had 
brought against another cot^any to restrain the latter from using a 
trade mark to which the assessee had acquwed exdueive right by lotsg 
wer. 
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Held, that the expenditure was revenue expenditure and teas 
alloufable in computing the taxable income of the aseeesee compamy 
from the bueiness. 

• The word “ solely*^ in Sectim 10 (2) (ix) is related to the object of 
expenditure^ the earning of profits amdjgains^ and not to the profits wnd 
gains of the particular year in which the expenditure is made and 
deducted. 

Case law discussed. 

CaMB referred to : — 

Britieli Insulated and Helsby Cables Ltd. e. Atherton (1924) 10 Tax Can ISd ; [1924 
A.C.205 ; 95L.J.K.B. 336: 134L.T.289 ; 42T.L.R.228. 

* Commiedoner of Incoma<taz, CP. ft U. P. «. Messrs. Motiram Naadram (1940) I.L.R. 
1940 Nag. 341 : 8 I.T.R. 132; 67 I.A. 71 : 186 I.C 54 ; 51 L.W. 129 ; 44 CW.N. 373 ; 42 
Bom. L.R. 323 ; A.I.R. 1940 P.C 33 ; (1940) 1 M.L.J. 180. 

Income-tax Commissioner e. Kamesh-arar Singh (1940) 8 I.T.R. 52; A.I.R, 1941 Pat 197 
atBrmed on appeal to P.C (1942) 10 1.T.R. 214 : A.I.R. 1942 P.C 11. 

Kangra Valler Slate Ca, Ltd. v. Commissicmar of Iheoma-tax, Pnnjab (1933) 3 LTJL 
324 ; I.L.R. 16 Lah. 479 ; 7 LT.C 375. 

Magniram Bangor, in n (1941) 9 LT.R. 573 ; I.L.R. [1941] 1 Cal. 572 ; 46 CW.N. 6. 

B.W. Noble Ltd. «. Mitchell (1927) 11 Tax Cas. 372 : [1927] 1 K.B. 719; 96LJ.K.B. 
484 ; 137 L.T. 33. 

Onnsworth e. Vickers Limited [1915] 3 K.B. 267 ; 84 L.J.K.B. 2036.; 113 L.T. 865 ; 6 
Tax Cas. 67L 

Rhodesia Railways «. Income-tax Collector, Bechnanaland [1933] A.C 368 ; 2 LT.R. 
442 ; 102 L.J.P.C. 62 : 149 L.T. 1. 

Sontbeni «. Borax Consolidated, Ltd. (1942) 10 LT.R. Snppl. 1 ; (1940) 4 All E.R. 41g ; 
[1941] 1 KB. Ill ; 85 S.J. 94. 

Vallambrosa Robber Co., Ltd. v. Fanner (1910) 5 Tax Cas. - 529 ; 1910 Seas. Cas. 519 ; 
47 SC.L.R. 488. 

Ward and Company e. Commiasiooer of Taxes [1923] A.C 145. 

OasoB referred to the Nagpnr High Court by the Inoome-taz Appel- 
late Tribunal, Bombay Bench, under Section 66 (1) of the Indian 
Inoome-taz Act, 1922 (XI of 1922), as amended by Section 92 of the 
Indian Income-taz (Amendment) Act, 1939 (Yll of 1989), for the deci- 
sion of the following question 

“ Whether on the facts of the case the legal ezpense of Bs. 2,677 is 
a revenue ezpenditnre and a proper deduction in computing the tazable 
income of the assessee company from business ? ” 

MisoellaneouB Civil Case No. 117 of 1942. The facts of the case 
appear in the judgment of the Appellate Tribunal. 

JUDGMENT OF APPELLATE TEIBUNAL. 

Under Section 33 of the Indian Inoome-taz Act (XI of 1922) the 
Income-taz Appellate Tribunal, Bombay Bench, consisting of 
N. B. Gbndil (Judicial Member) and P. C. Maleotra (Accountant 
Member) delivered the following Judgment on 16ih January 1942. 
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These two appeals are taken by the Central India Spinning, 
Weaving 'and Manufacturing Company, Limited, Nagpur, known as the 
Empress Mills, and relate to its assessments for the years 1938>39 and 
1939-40, respectively. The contest before us in appeal No. 11 (relating 
to the assessment of 1938-39) is in regard to two sums of Es. 2,577 and 
Bs. 8,000 ; and that in appeal No. 12 (relating to the assessment of 
1939-40) is in regard to only one item of Es. 8,000. Both the appeals 
involve mostly common facts and may therefore be convenienty dis- 
posed of in one judgment. 

2. The facts material to the first item of Es. 2,677 are briefly 
these. The appellant company manufactures dhoties and shirtings 
which it brands with its particular trade mark called “ Nag Chhap ”*to , 
which it has acquired an exclusive right by long user. In 1933, the 
Binod Mills Limited, ITjjain, which manufactures similar goods began 
to brand them with a colourable imitation of the appellant’s trade 
mark. The appellant company brought a suit against the latter com- 
plaining of infringement of its trade mark, and obtained a decree on 
October 3, 1936, restraining the defendant company from nia,lriTig use 
of the appellant’s trade mark or its imitation. In this litigation the 
appellant company incurred a legal expense of Es. 2,677 which it 
sought to deduct from its income in the assessment year 1938-39. The 
Income-tax Ofi&cer, Nagpur, rejected the claim and added the amount 
to the appellant’s income without giving any particular reasons for 
doing so. In appeal, the Appellate Assistant Commissioner held that 
the expenditure was incurred tO'protect the appellant’s exclusive right 
to use the trade mark which, he said, was one of the valuable assets of 
the appellant company. In other words, he held that the expenditure 
was in the nature of capital expenditure and upheld the Income-tax 
Officer’s order. 

3. The facts bearing on the appellant’s claim to deduction of 
Es. 8,000 in each of the two assessment years ate common. The 
appellant company has made a Scheme for the benefit of its employees , 
with the object of keeping them in a state of efficiency and content- 
ment. This is known tbS the Welfare Scheme. Eor that purpose tiie 
company took a large piece of land on lease from G-ovemment in 1926 
on payment of a premium of Es. 69,608. It has built on it a hospital, 
a school for its employees’ children and a number of tenements for the 
employees, besides providing facilities for sport and recreation. This 
is called the Bezon Bagh Settlement after the company’s late 
manager Sir ■ fiezonji Mehta. The appellant company bears the cost, 
or almost the whole of the cost, of maintaining the Settlement, and 
on this account it claimed a deduction of an expenditure of Es. 46,973 
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in the assessment of 1988-39, and Bs. 43,626 in that of 1939-40. In 
each case, the Income-tax Officer allowed a greater part of the claim 
disallowing Bs. 8,000 in each year, on the ground that this part of the 
expenditure could not be deemed to have been incurred solely for the 
benefit of the company’s employees. His view was accepted by the 
Appellate Assistant Commissioner. 

4. Taking up the first item of Bs. 2,677 the appellant’s claim is 
based on Section 10 (2) {ix) of the Income-tax Act, 1922. This clause 
has since been amended and now occurs as clause {xU) of Section 10 (2) 
of the Act. But we are not concerned with the amended provision, 
inasmuch as this case is governed by the old clause which was in force 
in the assessment year under reference. It is contended on behalf of 
the appellant company that the civil suit against the Binod Mills 
Limited, was necessitated by their infringement- of the appellant’s trade 
mark, and that therefore the legal expense was incurred for arresting- 
losses or reduction of profits which might have resulted in the goods of 
the Binod Mills Limited, being accepted as those of the assesses com- 
pany. This is the substance of the argument made by the learned 
Advocate for the appellant. As far as we can see, all that it means is 
that the expenditure incurred by the appellant company was directly 
connected with its trade and was incurred for the purpose of preventing 
their profits from being reduced by the illegal use of its trade mark by 
another company. But the mere fact that an expenditure is incurred in 
course of trade or that it is even connected with it can be no ground to 
claim it as a. deduction under Section 10 (2) (ta;) of the Income-tax Act. 
The clause makes it perfectly clear that only such expenditure, not 
being in the nature of capital expenditure, that is incurred for the pur- 
pose of earning profits and gains is allowable. Therefore the point 
really is whether the legal expense claimed in this case was or was not 
in the nature of capital expenditure. What is or what is not a capital 
expenditure is, in the main, a question of fact, and must be decided with 
reference to the circumstances of each case. As remarked by their 
Lordships of the Privy Council in The Indian Badio and Cable Oommu- 
nioaiiom Company Ltd. v. Commiseioner of Jneome-tax, Bombay Presi- 
deney d^Aden^, it is impossible to formulate a test which will always 
suffice to discriminate between the expenditure which is and which is 
not allowable for the purpose of income-tax. 

6. The learned Advocate for the appellant cited two cases in 
support of his contention : Commissioner of Inoome-tax, Bihar d Orissa 
V. MaharajadhiraQa Sir Eamesfuoar Singh of Darbhanga ^ and G. Seam- 
mell and Nepheto, Ltd. v. Bowled. In the Barbhanga ease *, the legal 
(1) (1937) 5 LT.R, 270. (2) «(1940) 8 LTJt. 92. (3) (1940) S I.T.R. SnppL 41. 
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expense that was claimed had been incurred for defending a suit brought 
against the assessee’s father, who was a money-lender, by the share- 
holders of the United Agra Mills Ltd., claiming damages for the breach 
of an alleged agreement made by the assessee’s father to take over the 
management and finance the mills. In other words, the plaintiffs com- 
plained that the assessee’s father had failed to supply a large sum of 
money. Their Lordships of the Patna High Court held that the de- 
duction was admissible under Section 10 (2) (»«) of the Income-tax Act, 
remarking that the money which a banker or a money-lender em- 
ploys in his business is his stock-in-trade, and that therefore the money 
expended for the purpose of insuring it was in the nature of revenue 
expenditure incurred solely for earning the profits of the business. It 
is thus clear that the expenditure was allowed because it was not a 
capital expenditure. The facts of the other case relied on by the appel- 
lant are complicated, and it is not necessary to relate them. But it is 
clear from the judgment of the Master of Bolls that the deduction 
claimed in that case was in respect of a payment that was made for, 
and was directly connected with, the procuring by the assessee com- 
pany of the advMitage of terminating a trading relation and was there- 
fore held to be wholly and exclusively laid out for the purpose of the 
company’s trade. On the other huid, the learned Departmental Be- 
presentative has cited several cases in support of his contention and we 
shall notice only those that are more important than the rest. In 
Kangra Valley Slate Co., Ltd.v. Commissioner of Income-tax, Punjab^^ 
the assessee company incurred a legal expense for defending a suit 
brought by a village proprietory body to eject the company from certain 
slate quarries which were their capital asset. The company’s claim to 
deduction of the expense was rejected on the ground that it was a non- 
recurring outlay required to retain a capital asset. The facts in 
Conmissioner of Income-tax, Burma v. Oasper and Company, 
Bomgoon^, and Amrita Basar Patrika, In r^, were altogether different 
and do not furnish any parallel to the present case. In both the oases 
the expense was incurred for d^ending criminal charges, and it was 
held that the sum could not be deducted as an expenditure under Sec- 
tion 10 (2) {ix) of the Income-tax Act. Another case relied on by the 
learned Departmental Bepresentative was Magniram Bangor <6 Co., 
In re The facts in that case were that the assesses who carried 
on a money-lending business advanced a sum of money to another 
company which had taken a lease of certain coal bearing land from a 
zamindar and in order to secure a loan had taken a mortgage of 14 as. 
share of the salami and royalty of the leasehold and ai^ assignment 
(1) (1935) 3 1.TJR. 324. (5) (1941) 9 1.T.R. 648« 

^ (1940) 8 LT.R. 100. (4) (1941) 9 LT.R. 373. 
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of the lemaining 2 as. share. The asBessee company obtained a decree 
on the mortgage, bnt, eventually, had to write off their share of the 
loan as irrecoverable as the mortgagor company had failed. In a salt 
brought by the zamindar against the assessee company for rents and 
royalties due to him under the leases the assessee company incurred a 
legal expense which, however, was disallowed on the ground that it 
was incurred to prevent a liability arising in the future. 

6. These several cases can only be read as illustrating the rule that 
while expense incurred for trading purposes or for the the purpose of in- 
suring or protecting stock-in-trade of a business is allowable, any ex- 
penditure incurred for protecting or defending a capital asset cannot be 
admitted for deduction under Section 10 (2) (ta;) of the Income-tax Act. 
Beyond that they do not help to decide the particular point arising in 
this case as to whether the expense of the suit against the Binod Mills 
Limited was or was not in the nature of capital expenditure. The 
answer to the question would, in our opinion, depend upon the legal 
character of a trade mark and its value. Apart from making goods per- 
manently identifiable in association with the name, the trade mark 
familiarises the public with them, so that the name remains fixed in 
the mind of the customer and the goods remain associated with certain 
quality or utility. Thus the trade mark has a permanent value as an 
asset of a business, that is to say, a capital asset. It cannot be regard- 
ed as stock-in-trade because a consumer of the goods does not buy the 
trade mark, the “ Nag Chhap *' in this case, but the goods which are 
branded with the trade mark which in his mind affords a guarantee of 
their quality. In this respect a trade mark fundamentally differs from 
, a patent. In the case of the former the property and the right to pro- 
tection are in the device or symbol adopted to designate the goods sold, 
and not in the article which is manufactured and sold. That article, m., 
dhoties and shirtings in the present case, is open to the whole world to 
manufacture and sell ; and all that the owner of the trade mark is 
entitled to prevent is the use of his trade mark by other traders such as 
Will lead purchasers to buy, as his, goods which are not his. On the 
other hand, a patent right protects the substance of the article, m., the 
stock-in-trade and any unauthorised manufacture is prohibited. We 
point out this distinction because it makes all the difference to the 
expenditure incurred for the protection of one or the other. In the 
present case we hold that the trade mark was a capital asset of the 
appellant company, and, consequently, the legal expense that it incur- 
red for protecting it against infringement by the Binod Mills Limited 
was a capital expenditure. The Appellate Assistant Commissioner 
wss therefore right in not admitting the deduction, 
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7# It only remains to dispose of one argument of the learned 
Advocate for the appellant. He pointed out that a similar expenditure 
of Es. 830 was allowed by the Appellate Assistant Commissioner in the 
assessment of 1936-37. It is not suggested that the Appellate Assistant 
Commissioner’s decision is binding onus, nor that decisions in Income- 
tax matters are governed by the rule of ret judicata. The argument of 
the learned Advocate was that the Department ought not to be allowed 
to take an inconsistent attitude. In this connection, he cited In the 
matter of Oharusila Dassi'. That was the case of an assesses who had 
made inconsistent statements regarding the nature of certain income 
intended to be assessed, and cannot be regarded as an authority on the 
point urged by the learned Advocate. It must be borne in mind that 
each year’s assessment for the purposes of income-tax is a distinct pro- 
ceeding, and, therefore, the decision of an Income-tax authority on a 
particular point in one assessment year can in no sense be regarded 
as binding upon another authority making the assessment in a subse- 
quent year. The question of finality does not at all arise in such a 
case. Apart from this, it seems to us that the conclusion reached by 
the Appellate Assistant Commissioner in the assessment of 1936-37 was 
inconsistent with the admitted premise with which we started. It was 
conceded before him that the trade mark was a capital asset of the 
appellant company and yet the Appellate Assistant Commissioner held 
that the expense incurred was for the purpose of earning profits or gains 
and allowable under Section 10 (2) {ia). He appears to have been 
impressed by the argument that the expense was necessary for the 
purpose of continuing the profits of the company or protecting them 
from reduction by the Binod Mills Limited having infringed the 
trade mark. The same argument is addressed to us although in a 
somewhat different ' form. But the basic fact still remains that the 
trade mark is a capital asset of the assessee company ; and that being 
so, any expenditure incurred over it must be regarded as a capital 
expenditure. 

8. Coming to the deduction Of Bs. 8,000 claimed by the assessee 
company in each of the two assessment years, we have stated before 
that the appellant claimed the deduction of Bs. 46,973 and Bs. 48,626, 
as expenditure of the Welfare Scheme in the assessments of 1938-39 and 
1939-40, respectively. This claim was allowed except the expenditure 
of Bs. 8,000 in each year. Now it is admitted that this amount includes 
a sum of Bs. 2,646 debited on account of depreciation of premium of 
the land on which the Bezon Bagh Settlement stands ; Bs. 964 paid for 
municipal taxes and Bs. 749 for farm expenses, leaving a balance of 
(1) (1937) 5 1.T.B. l. 
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Ss. 3,741 generally spent on the Welfare Scheme. The first item is 
an instalment of the premium originally paid by the appellant company 
to the Government and spread over the period of lease. Besides being 
a capital outlay, the expense cannot be allowed because it was admit- 
tedly incurred as long ago as 1925. The learned Advocate conceded the 
point and gave up further contest. No argument was addressed to us in 
regard to the second item of Bs. 964 paid for municipal taxes. As 
regards the third item of £s. 749 it was claimed as a part of the expense 
of the Welfare Scheme being spent upon drainage, etc. But that was 
not the case made before the Appellate Assistant Commissioner who was 
told that it was an expense in respect of a vegetable farm maintained 
by the assessee company for the benefit of its employees. Now there 
is nothing to show that the company is making a free gift of the 
vegetables grown upon the land. The contest on this> point, too, was 
practically given up. Then there remains the balance of Es. 3,741. 
This was disallowed on the ground that all this money could not be 
deemed to have been spent solely for the benefit of the company’s em- 
ployees. The amount represents the general expenses incurred on the 
maintenance of the Bezon Bagh Settlement. It was pointed out that 
some of the tenements in the Settlement are in the occupation of non- 
employees. It is, however, common ground that out of the above 220 
tenements only 11 are occupied by non-employees. The remaining 4 
are respectively allotted to the post-office, the postmaster, a doctor and 
a nurse attached to the Settlement., Obviously, these persons are 
accommodated in the Settlement for the benefit of the employees. All 
that can be said is that the benefit extends to 11 ex-employees of the 
company. If the total expense were apportioned between the two sets, 
that deemed to have been incurred for the non-employees would come 
to a negligible sum. It is, howevra, difficult to make an apportionment. 
Accordingly we disallow a sum of Es. 741 on that account and allow 
the balance of Es. 3,000. 

9. The result is that we partially accept the appeals suid allow the 
appellant company a deduction of a further sum of Bs. 8,000 in each of 
the assessments of 1938-39 and 1939-40, and dismiss the rest of the 
claim in each case. 

. On the application of the usessee under Section 66 (1) of the 
Indian Income-tsiX Act (XI of 1922) the Appellate Tribunal referred the 
case to the Nagpur High Court. 

STATEMENT OF CASE. 

We are respectfully making this reference at the instance of the 
assessee. The Central India Spinning, Weaving and Manufacturing 
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Gotapany Iitd., tinder Section 66 (1) of the Indian Income-tax (Amend- 
ment) Act, 1922. The aBsessee’s application and the written answer of 
the Commissioner of Income-tax, G.P. & n.P., are respectively marked 
Ex. A and B in the appended list. 

2. The assessee has formulated five questions stated to be ques- 
tions of - law arising out- of our judgment. On the other hand, the 
Commissioner of Income-tax contends that only one question of law 
arises, and the rest are either questions of fact, or, do not arise out of 
our judgment. 

5. The reference arises out of an assessment made upon the 
assessee company for the charge year 1988-39. A copy of the Income- 
tax Ofiioer’s order of assessment is Ex. G, and a copy of that of the 
Appellate Assistant Commissioner, on appeal, is marked Ex. D. The 
assessee took an appeal (Eegular Assessment Appeal No. 11 C. P. of 
1941-42) to the Appellate Tribunal from the Appellate Assistant Com- 
missioner’s order, and a copy of our (Bombay Bench) judgment in this 
connection is marked Ex. E. 

4. The contest before us was confined to the assessee’s claim to 
deduct two amounts of Bs. 2,677 and Bs. 8,000 as expenditure incurred 
for the purpose of earning profits, under Section 10 (2) (tx) of the 
Indian Income-tax Act, 1922, as it stood on Slst March, 1989. The 
clause has been amended and re-written in the Act of 1989. But in 
this case we are concerned with the clause as it stood before amend- 
ment as the assessment in question relates to the charge year 1988-89. 

6. The undisputed facts material to the claim of Be. 2,677 are 
stated in paragraph 2 of our judgment. Briefly speaking, the assessee 
company incurred the expense in the year of account in connection with 
a suit which they had brought against the Binod Mills Ltd., XJjjain, to 
restrain them from making use of a trade mark to which the assessee 
had acquired exclusive right by long user. The Income-tax Officer 
wrote back the amount without assigning any particular reason for 
doing so. In appeal, the Appellate Assistant Commissioner also rejected 
the assessee’s claim holding that it was capital expenditure, being a 
non-recurring outlay for retaining a valuable asset of the company. 
We accepted this view in appeal before us, and have dealt with this 
part of the case in paragraphs 4, 6 and 6 of our judgment.* .Our finding 
was that the trade mark was a capital asset of the assessee company; and 
that, consequently, the legal expense incurred for protecting it against 
infringement was capital expenditure. In this connection, we mainly 
relied on Eangra Valley Slate Co., Ltd, v. Oommiesioner of Income-tax, 
Pvn^ab^, in which the Lahore High Court held that a non-recurring 

• Printed wjgra p. ff. (1) (X93S) 3 1.T.R. 324. 
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outlay required to retain a capital asset is' capital expenditure. In 
the present application the assessee has cited Southern y. Borax Con- 
solidated Ltd}, which is an English case recently decided by a single 
Judge of the King’s Bench Division. The learned Judge has held that 
legal expense incurred by a company for maintenance of a capital asset 
is properly attributable to revenue inasmuch as such expense does not 
create any new asset. This view apparently conflicts with that taken 
in Kcmgra Valley ease \ The English case had not been reported when 
the appeal was argued, and, consequently, was not before us. And, at 
this stage, we are unable to say how far it would have affected our 
finding even if it had been cited. For, apsbrt from our personal inclina- 
tions, we should have been faced with the difficulty of choice between 
an English decision of a single Judge and that of a Division Bench of an 
Indian High Court which, as far as we are aware, has not been doubted 
or dissented from by any other High Court in India, although it was 
distinguished in Commissioner of Ineome-tax, Bihar and Orissa v. 
Maharc^adhiraja Sir Kameshtoar Singh of Darbhanga\ We would, 
therefore, respectfully welcome their Lordships’ decision on the 
point. 

6. The first question raised by the assessee bears on the claim to 
a deduction of the legal expense. But the form in which it is expressed 
lacks precision, since it does not set out the real point that requires to 
be decided. From paragraph 4 (») of the application, the assessee’s 
contention appears to be that the legal expense ought to have been ad- 
mitted to deduction by reason only of the fact that it was incurred for 
the purpose of earning profits. Generally speaking, almost every ex- 
pense incurred by a company is with the ultimate object of earning 
profits. But Section 10 (2) (ix) of the Act of 1922, just as much as 
Section 10 (2) (m) of the amended Act, requires another condition to 
, be satisfied, namely, that such expenditure must not be in the nature of 
capital expenditure, before it can be allowed. There was no contest 
before us as to the purpose for which the legal expense was incurred in 
this case. In fact, it was substantially common ground that the asses- 
see company had incurred it for the purpose of preventing loss of profits 
through an illegal use of its trade mark by another company. There- 
fore, the real question before ns was whether the expense was in the 
nature of capital expense. We answered it in the affirmative holding 
that it was incurred for the purpose of protecting a trade mark which, 
it was not disputed, was a capital asset of the company. Therefore, 
the question that we propose to submit to their Lordships is — 

(1) (194S) 10 LT.R. SuppL 1. (3) (1940) 8 l.TJl. 32. 

(2) (193S)3I.T.R.324. 
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“ Whether on the facts of the case the legal expense of Es. 2,677 is 
a revenue expenditure and a proper deduction in computing the taxable 
income of the assessee company from business ?” 

7. The remaining four questions relate to the assessee’s claim to 
an allowance of Es. 8,000. The assessee company incurs an annual 
recurring expenditure over a Welfare Scheme which it has made for the 
benefit of its employees. The material facts are stated in paragraphs 8 
and 8 of our judgment.' In the year of account the assessee claimed 
an allowance of Es. 45,978 as cost of the Scheme. The Income-tax 
Officer allowed Es. 87,978 out of the total amount, and wrote back the 
remaining Es. 8,000 holding that this part of the expenditure was not 
proved to have been incurred for the benefit of the employees. The 
Appellate Assistant Commissioner confirmed the Income-tax Officer’s 
order in this respect. In appeal before us, the assessee company ex- 
pressly abandoned its claim to a part of the amount, namely, Es. 2,546. 
The balance claimed was made up of three items, Es. 964 paid for 
municipal taxes, Es. 744 spent over a farm attached to the employee 
Settlement and Es. 8,741 spent on the Scheme generally. 

8. The second question raised by the assessee relates to the item 
-of Es. 964. We disallowed it observing that the point was not argued 
before us. On this point an unfortunate difference has arisen which 
we should have been glad to avoid. In the application for reference 
the assessee company have stated that their Advocate did argue the 
point, and that he cited Commissioner of Income-tax, Madras v. 
Nedvngadi BanTc Ltd.^ in support of his argument. We are, however, 
quite sure that no argument was addressed, nor' any authority cited. 
Our observation in paragraph 8 of our judgment is supported by the 
notes of arguments that each of us separately took down in our res- 
pective Note Books. In these circumstances, we adhere to the obser- 
vation that the particular point was not argued before us. We also 
desire to add that we might have considered the question of allowance 
on this head, if it was possible to do so at this stage. But that, in our 
opinion, cannot be done, because a question of law, if any, arising from 
our consideration of the point at this stage will not amount to a ques- 
tion of law arising out of our appellate judgment such as might be re- 
ferred under Section 66 of the Income-tax Act. Therefore, Ihe second 
question formulated by the assesses cannot be said to arise out of our 
appellate judgment. 

9. The third and the fourth questions relate to the item of 
Es. 744. It was alleged before the Appellate Assistant Commissioner 
that the amount had been spent over a farm attached to the Welfare 

(1) BUB. 47 Mad. '667. 
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Settlement. We were, however, told that it was the cost of a drain- 
age of the Settlement itself. These facts are not denied in thef present 
application. In view of the inconsistency between the two statements 
the point was not further argued. We accordingly remarked in para- 
graph 8 of our judgment that the contest on this point, too, was practi- 
cally given up. In the present application the assessee company do 
not deny the two conflicting statements, but, in paragraph 4 (tv), make 
an attempt to reconcile the two stating that the waste water of the 
Welfare Colony is led to irrigate a vacant plot of land used as a veget- 
able farm, instead of being allowed to sink in the Settlement grounds. 
No such explanation was given to us. We, therefore, think that ques- 
tions 3 and 4 formulated by the assessee do not arise for reference. 
Besides, they involve a question of fact as to whether the sum of 
Bs. 744 was proved to have been spent over a part of the Welfare 
Scheme. On that question we substantially held in the negative, and 
no question of law arises. 

10. Lastly, as regards the item of Be. 3,741 it was alleged that 
this amount had been spent over the Welfare Scheme generally, but no 
particulars of the expense were furnished before the Income-tax autho- 
rities. Admittedly, a few of the tenements in the Welfare Settlement 
are in the occupation of persons who are not employees of the com- 
pany, and, therefore, a part of the expenditure coidd not be said to 
have been incurred exclusively for the beneflt of the employees. Tak- 
ing into consideration the^fact that most of the tenements on the Set- 
tlement were occupied by the assessee’s employees we made an equit- 
able apportionment by allowing the assessee company an amount of 
Bs. 8,000 and disallowing a small part, namely. Be. 741. We fail to see 
how any question of law arises out of the apportionment that we made, 
which, in turn, was based upon our finding of fact that all this amount 
had not been spent for the benefit of the employees. We, therefore, 
think that questions 2, 3, 4 and 6 formulated by the assessee do not 
arise for reference. 

11. Thus the only question that we respectfully submit to their 
Lordships is : — 

“Whether on the facts of the case the l^al expense of Bs. 2,677 is 
a revenue expenditure and a proper deduction in computing the taxable 
income of the assessee company from business ?” 

B, B. D. N. Chaudhari, for the Commissioner. 

A. V. EAare, for the assessee. 

ORDER. 

Nitogi,, J. — This case arises on a reference made by the Income- 
tax Appellate Tribunal (Bombay Bench) under Section 66 (1) of the 
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“ Whether x>n the facts of the case the legal expense of Bs. 2,677 is 
a revenue expenditure and a proper deduction in computing the taxable 
income of the assessee company from business ?” 

7. The remaining four questions relate to the assessee’s claim to 
an allowance of Bs. 8,000. The assessee company incuts an annual 
recurring expenditure over a Welfare Scheme which it has made for the 
benefit of its employees. The material facts are stated in paragraphs 8 
and 8 of our judgment.' In the year of account the assessee claimed 
an allowance of Bs. 46,973 as cost of the Scheme. The Income-tax 
Officer allowed Bs. 87,973 out of the total amount, and wrote back the 
remaining Bs. 8,000 holding that this part of the expenditure was not 
proved to have been incurred for the benefit of the employees. The 
Appellate Assistant Commissioner confirmed the Income-tax Officer’s 
order in this respect. In appeal before us, the assessee company ex- 
pressly abandoned its claim to a part of the amount, namely, Bs. 2,646. 
The balance claimed was made up of three items, Bs. 964 paid for 
municipal taxes, Bs. 744 spent over a farm attached to the employee 
Settlement and Bs. 8,741 spent on the Scheme generally. 

8. The second question raised by the assessee relates to the item 
of Bs. 964. W e disallowed it observing that the point was not argued 
before us. . On this point an unfortunate difference has arisen which 
we should have been glad to avoid. In the application for reference 
the assessee company have stated that their Advocate did argue the 
point, and that he cited Commissioner of Ineome-tax, Madras v. 
Nedimgadi Bank Ltd,^ in support of his argument. We are, however, 
quite sure that no argument was addressed, nor' any authority cited. 
Our observation in paragraph 8 of our judgment is supported by the 
notes of arguments that each of us separately took down in our res- 
pective Note Books. In these circumstances, we adhere to the obser- 
vation that the particular point was not argued before us. We also 
desire to add that we might have considered the question of allowance 
on this head, if it was possible to do so at this stage. But that, in our 
opinion, cannot be done, because a question of law, if any, arising from 
our consideration of the point at this stage will not amount to a ques- 
tion of law arising out of our appellate judgment such as might be re- 
ferred under Section 66 of the Income-tax Act. Therefore, the second 
question formulated by the assesses cannot be said to arise out of our 
appellate judgment. 

9. The third and the fourth questions relate to the item of 
Bs. 744. It was alleged before the Appellate Assistant Commissioner 
that the amount had been spent over a farm attached to the Welfare 

(1) I.L.R.47Mad. i667. 
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Settlement. We were, however, told that it was the cost of a. drain- 
age of the Settlement itself. These facts are not denied in the present 
application. In view of the inconsistency between the two st8'tem0jjtg 
the point was not further argued. We accordingly remarked in para- 
graph 8 of our judgment that the contest on this point, too, was practi- 
cally given up. In the present application the assessee company do 
not deny the two conflicting statements, but, in paragraph 4 (iv)^ make 
an attempt to reconcile the two stating that the waste water of the 
Welfare Colony is led to irrigate a vacant plot of land used as a veget- 
able farm, instead of being allowed to sink in the Settlement grounds 
No such explanation was given to us. We, therefore, think that ques- 
tions 8 and 4 formulated by the assessee do not arise for ^oference 
Besides, they involve a question of fact as to whether the 
Es. 744 was proved to have been spent over a part of the Welfare 
Scheme. On that question we substantially held in the negative, and 
no question of law arises. 

10. Lastly, as regards the item of Es. 3,741 it was allege^ that 
this amount had been spent over the Welfare Scheme generally, but no 
particulars of the expense were furnished before the Income-tax autho- 
rities. Admittedly, a few of the tenements in the Welfare Settlement 
are in the occupation of persons who are not employees of 

pany, and, therefore, a part of the expenditure could not be' 
have been incurred exclusively for the benefit of the employees, 
ing into consideration thskfact that most of the tenements on tl 
tlement were occupied by the assessee's employees we made an 
able apportionment by allowing the assessee company an amount • of 
Es. 8,000 and disallowing a small part, namely, Es. 741. We fail to gjee 
how any question of law arises out of the apportionment that we ma d e 
which, in turn, was based upon our finding of fact that all this amount ^ 
had not been spent for the benefit of the employees. We, therefore 
think that questions 2, 3, 4 and 6 formulated by the assessee do not 
arise for reference. 

11. Thus the only question that we respectfully submit to their 
Lordships is : — 

“Whether on the facts of the case the legal expense of Es. 2,577 is 
a revenue expenditure and a proper deduction in computing the taxable 
income of the assessee company from business?” 

JS. B. D. N. Chaudhari, for the Commissioner. 

A. V. Khare, for the assessee. 

ORDER. 

Nitogi, J. — This case arises on a reference made by the Income- 
tax Appellate Tribunal (Bombay Bench) under Section 66 (x) 
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Indian Income-tax (Amendment) Act, 1922. The question submitted 
for our opinion is as follows : — 

“ Whether on the facts of the case the legal expense of Es. 2,677 
is a revenue expenditure and a proper deduction in computing the tax- 
able income of the assesses company from business ? ” 

In the year of account 1988-39 the assessee company incurred an 
expense of Es. 2,677 in connection with a suit which they had brought 
against Binod Mills Ltd., Ujiain, to restrain them from using a trade 
mark to which the assessee had acquired exclusive right by long user. 
The assessee company claimed deduction of that amount under Sec- 
tion 10 (2) (ix) of the Act of 1922. Their claim was rejected by the 
Appellate Assistant Commissioner holding that it was capital expendi- 
ture being a non-recurring outlay for retaining a valuable asset of the 
company. That view was upheld by the Income-tax Appellate Tri- 
bunal on the ground that the trade mark was a capital asset of the 
assessee company and that consequently the legal expense incurred for 
protecting it against infringement was capital expenditure. 

-2. 'The Tribunal rested their decision on Kangra Valley Slate 
Oo., Ltd. V. Commissioner of Ineome-tax, Punjah^, in which the Lahore 
ipj p^ h Court held a non-recurring outlay required to retain a capital 
ef OTe if. expenditure and it declined to follow Southern v. Borax 

Z Ltd.*, which is an English case in which a single Judge 

of jyggggf King’s Bench Division held that legal expense incurred by a 
ooL, ^ ny for maintenance of a capital asset is properly attributable to 
rev^<’onue for the reason that such expense does not create any new 
BiB^et. It is because of the conflict between the two oases and the 
absence of any authoritative decision by any other High Court in India 
tfhat the Appellate Tribunal thought it necessary to submit the afore- 
said question for the opinion of this Court. 

8. The question, how far the expenses incurred in litigation are 
permissible deductions under the law of Income-tax, is not free from 
difficulty as the law of Income-tax in British India like that in Eng- 
land makes no express provision in that behalf. The Indian Income- 
tax Act no doubt gives certain positive directions in Section 10 (2) as 
regards the deductions that are allowed in computing profits or gains 
of business, profession or vocation, but the item of legal expenses is 
not included among those enumerated in that section. It is therefore 
to be considered whether the deduction for legal expenses could pro- 
perly be allowed under the omnibus provision embodied in clause (ix) 
of sub-section (2) of Section 10. It was amended in 1989. Before it 
was amended it ran as follows : — 

(1) (1935) 3 1.T.R. 324 ; I.L.R. 16 Lah. 479. (2) (1942) IC I.T.R. SnppL i. 
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** Section 10 (2). Such profits or gains shall be computed after 
making the following allowances, namely : — 

(iz) any expenditure (not being in the nature of capital expend!* 
ture) incurred solely for the purpose of earning such profits or gains.” 

As a consequence of the amendment made in 1989 its present form 
is as under : — 

” (xii) any expenditure (not being in the nature of capital expendi- 
ture or personal expenses of the assessee) laid out or expended wholly and 
exclusively for the purpose of such business, profession, or vocation.” 

The wording of the amended enactment resembles that of the 
corresponding provision found in Cases I and II, Schedule D, Buie 3, 
of the English Income Tax Act of 1918 which runs as follows : — 

“ In computing the amount of the profits or gains to be charged, 
no sum shall be deducted in respect of — 

(a) any disbursements or expenses, not being money wholly 
and exclusively laid out or expended for the purposes of the trade, 
profession, employment or vocation.” 

Eor the purposes of this case we are concerned with clause (ix) of 
Section 10 (2) as it stood before the smendment of 1989. Comparing 
the terminology of this clause with that of the amended clause (xii) of 
the Indian Income-tax Act and the provision in the English Income 
Tax Act, it would be clear that 'while the Indian Act makes no express 
provision for legal expenses the English Act does not make any express 
prohibition against them. 

4. The main problem for consideration is whether in India or 
in England the legal expenses are such as are attributable to revenue 
account. On that point as pointed out by Pollock, M.B., in Atherton 
t. British Insulated and Helsby Cables, Ltd}, it is not possible to lay 
down any satisfactory definition. Nevertheless attempts in that direc- 
tion have been made in England. In Vallambrosa Bubber Co., Ltd. v. 
Farmer Lord Dunedin laid down a broad test in these words : — 

” Now, I don’t say that this consideration (namely, that the ex- 
penses are all expenses which are necessary every year) is absolutely 
final or determinative, but in a rough way I think it is not a bad 
criterion of what is capital expenditure as against what is income 
expenditure to say that capital expenditure is a thing that is going to 
be spent once and for all, and income expenditure is a thing that is 
going to recur every year.” 

But the efficacy of this test was doubted in Ounstoorth v. Viohers 
Limited}, where Mr. Justice Bowlatt observed that the real test was 

(1) (1924) 10 Tax Cas. 155 at 179-80. 

(2) (1910) 5 Tax Cas. 529 at 536. 


(3) [1915] 3 K.a 267 at 273. 
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between expenditure which is made to meet a contihnons demand for 
expenditure as opposed to an expenditure which is made once and for 
all. In British liisulated cmd Helsby Cables v. Athertor?', Viscount 
Cave, L. G., pointed out that the criterion suggested by Lord Dunedin 
was not a decisive one in every case for the obvious reason that in 
many cases in which the payment though made “ once and for all ” 
would be properly chargeable against the receipts for the year and the 
noble and learned Lord Chancellor sought to lay down the test in 
these words : — 

“ But when an expenditure is made, not only once and for all, 
but with a view to bringing into existence an asset or an advantage 
for the enduring benefit of a trade, I think that there is very good 
reason (in the absence of special circumstances leading to an opposite 
conclusion) for treating such an expenditure as properly attributable 
not to revenue but to capital.” 

In that case the assessee company had established a pension fund 
for its clerical and technical salaried staff. The fund was constituted 
by a trust deed which provided that members should contribute a per- 
centage of their salaries to the fund, that the company should contri- 
bute an amount equal to half the contributions of the members and 
that the company should contribute a sum of £ 31,784 to form nucleus 
of the fund. The company paid that sum (J0 81,784) out of ounrent 
profits and claimed that it was an admissible deduction in computing 
its profits. Bowlatt, J., on a case stated by the Commissioners for 
the Special Burposes of the Income Tax Acts held that the contribution 
made by the company out of its current profits was revenue and not 
capital expenditure. The case came up before the Court of Appeal. At 
the hearing the Attorney-G-eneral suggested a definition of capital 
expenditure as follows 

“ Any money expended upon a business which is intended to and 
does result in an asset is capital.” 

Scrutton, L. J., referring to that definition observed that it could 
not apply to the circulating capital of a trade or business and held that 
the payment of a large sum of £ 31,784 by the company which they 
were not under any liability to make was either withdrawal of capital 
from the business for the purposes of the fund, or capital employed in 
creating an asset or advantage in the business, something added to the 
business not in discharge of any existing liability but in the result 
creating a new asset. Lord Atkinson accepted the view of Scrutton, L. J. 
That means that the expenditure must be of a kind which is calculated 
to result in an asset to the company or in some particular advantage 
(1) (192^ A.C.S05atS|3, 
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which wonld enure permanently or for a long series of years. This 
test was accepted as sound in Bhodeeia Baiheaya v. Income Tax Ool- 
leetor, Beehuanaland}, which was a case of an expenditure of £ 262,174 
made in renewing 74 miles of railway track including the supply of 
new rails, sleepers and fastenings wherever necessary. The renewal 
brought back the worn track to normal condition and as renewed it was 
not capable of giving more service than the original line. Lord Mac- 
millan after stating that the expenditure did not result in the creation 
of any new asset but that it was incurred to maintain the assessee’s 
existing line in a state to earn revenue, observed " Nor do their Lord- 
ships agree that expenditure in order to form a permissible deduction 
must have been incurred in the production of the actual year’s income 
which is the subject of the assessment, if by this it is meant that the 
benefit of the expenditure must not extend beyond the year of assess- 
ment, for very many repairs have the result of enabling income to be 
earned in future years as well as in the year in which they are effected.” 

6. The test propounded by Lord Dunedin in Vallambrosa Buhber 
Co., Lid. V. Farmer^, which was found to be inconclusive in England 
was applied in the Eangra Valley case \ In that case the question was 
whether the expenditure incurred by the assesses company in defend- 
ing, as lessee of certain land in a village, the suit for possession and 
injunction instituted by the lessors was deductible under Section 10 
(2) (ix) of the Income-tax Act as expenditure incurred solely for earn- 
ing such profits or gains. The assesses company had secured in 
perpetuity the land which, was the subject-matter of the suit by lease 
for the purpose of quarrying slate. The land therefore was clearly 
part of the capital and any attack made on that capital if successful 
would have resulted in its being a loss to the company. Consequently 
it could with some propriety be said that it was a capital expenditure 
in the sense that by expending money in defending the suit once and 
for all it ensured the land permanently to the company. If the test 
laid down by Viscount Gave in British Insulated omd Helsby Cables v. 
Atherton* were applied perhaps the decision would have been other- 
wise inasmuch as there was no addition of any asset to the company 
but only maintenance of its already existing asset. 

6. The Lahore case was distinguished in Income-tax Commis- 
sioner V. Eameahtoar Singh'^. In that case the facts were that a person 
who was a share-holder in a company and carried on extensive money- 
lending business, advanced a loan of rupees ten lacs to the company 

(1) [1933] A.C. 368. • (4) [1926] A.C. 203. 

(2) (1910) 3 Tax Caa. 329. (3) (1940) 8 1.T.R. 32 ; A.I.R. 1941 Pat. 197 

(3) (1933) I.L.R. 16 Lab. 479 ; 3 I.T.R. 324. 

1-31 S 



282 


INOOUB TAX BBPOBTS 


(VOL. XI 


at a time when it was in serious financial difficnlties. Some of the 
share-holders brought a suit against him that the loan of 10 lacs was 
only a part of the promise made in an alleged agreement under which 
he was to finance the company and that he had failed to implement 
his promise. He was therefore sought to be made liable to the extent 
of Be. 60 lacs as damages for breach of his agreement. The defendant 
died pending the suit and was succeeded by the assessee, his son, who 
was substituted in his place. The suit was eventually dismissed and 
the assessee claimed to deduct the costs of defending the suit as ex- 
penses incurred in the money-lending business. It was held that the 
money which a banker or a money-lender employed in his business, 
while it was in one sense capital, was also his stock-in-trade and that 
the money expended for the purpose of insuring the stock-in-trade of 
a business must be considered to be expenditure in the nature of 
revenue expenditure, incurred solely for earning the profits in the busi- 
ness. It was argued on behalf of the Commissioner of Income-tax 
that, had the suit succeeded, the assessee would have had to part 
with a large part of his capital and that his primary object 
in defending the suit was to prevent this loss of capital. Agarwala, J., 
repelled the contention by saying that the expenditure incurred for 
securing the assessee against possible loss of his business stock and 
stores (that is, hui stock-in-trade) was allowable and that the expendi- 
ture could not be disallowed when it was incurred for the purpose of 
repelling an actual attack on the assessee’s stock-in-trade and held 
that the deduction claimed fell within Section 10 (2) (ix) of the Income- 
tax Act. Meredith, J., agreed with the learned Judge on the ground 
that defence of such suits must be regarded as a necessary though 
unpleasant part of the business. The case went up to the Privy Coun- 
cil whose decision is reported in Inootnt-ias Commissioner, Bihar v, 
Eameshwar Singh*. Lord Thankerton, who pronounced the judgment 
agreed with the Patna High Court that the money advanced by the 
money-lender to the company was his stock-in-trade and that the 
expenditure incurred by him. in defending the suit was an expenditure 
incurred solely for the purpose of profits or gains of the money- 
lending business. 

7. In Southern v. Borax Consolidated, Ltd.\ the facts were similar 
to those in the Lahore case. A company acquired land in America for 
purpose of its business. The company had to defend an action 
challenging its title to the land and in doing so incurred heavy expen- 
ses of £ 6,249. Lawrence, J., who h^ard the appeal from the Q-eneral 
Commissioners, adopted the test laid down in British Insulated and 

(1943) A.I,R, 1943 P.C. U ; 10 I.T.R, 214, (a) (1942) 10 1.T.R. SnppL 1. 
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Helsby Cables t. Atherton?’ and applied in Bhodeskt Baihoays t. In- 
come Tax Collector, BechuanalancP, and on a review of the authorities 
came to the conclusion that the legal espenses which were incurred by 
the company in defending their title to the land did not create any new 
asset at all but were expenses incurred in the ordinary course of 
maintaining the assets of the company. The learned Judge referred 
to B.W. Noble, Ltd. v. Mitchell?, in which LordHanworth at page 420 
made an observation which is very helpful in the decision of the pre- 
sent case. It is as follows : — 

“ It is a payment made in the course of business, dealing with a 
particular difficulty which arose in the coarse of the year, and was made 
not in order to secure an actual asset to the Company but to enable 
them to continue, as they had in the past, to carry on the same type 
and high quality of business unfettered and unimperilled by the pre- 
sence of one who, if the public had known about it, might have caused 
difficulty to their business and whom it was necessary to deal with and 
settle with at once.” 

That was a case in which very large payment had been made to get 
rid of a director and it was held to be an income payment. 

Sargant, L. J., at page 421 said : 

“ The object, as disclosed by paragraph 9 of the Case, was that of 
preserving the status and reputation of the Company, which the direc- 
tors felt would be imperilled either by the other director remaining in 
the business or by a dismissal of him against his will, involving proceed- 
ings by way of action in which the good name of the Company might 
suffer. To avoid that and to preserve the status and^dividend-eaming 
power of the Company seems to me a purpose which is well within 
the ordinary purposes of the trade, profession or vocation of the 
Company.” 

The judgment in Southern v. Borax Consolidated Ltd.*, though deli- 
vered by a single judge hsiS the support of a long line of authorities 
which hold that an expenditure to be capital expenditure, must be one 
which is made with a view to bring into existence an asset or advantage 
for the enduring benefit of a trade and not an expenditure which is 
incurred in the ordinary course of maintaining the assets of the com- 
pany or to preserve the status and dividend-earning power of the 
company. 

8. Our attention is invited to, In re Magniram Bangor d Co.*, 
where the assessee was joined as defendant as an assignee of the 
original grantee of the mining leases in a suit for arrears of rent and 
royalty by the superior landlord. In defending the suit successfully 

jl) [1929] A.C. 203. (4) (1942) 10 1.T.R, Suppl. 1. 

(2) [1933] A.C. 368 ; 1 1.T.R. 227. (5) (1941) I.I..R. 1. Cal. 572 ; 9 I.T.R. 373. 

(3) (1927) 11 Tax Caa. 372. 
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the assessee inoarred as costs the sum of Bs. 2,16,176 \7hich he claimed 
to deduct from his profits. It was held that such expenditure being 
money spent to prevent farther liability for rent and royalty in the 
future was not deductible expenditure within the meaning of Section 
10(2) (ix) of the Income-tax Act, 1922. Their Lordships of the 
Calcutta High Court declined to follow the cases arising under the 
English Income Tax Act as a safe guide and held that the legal expenses 
incuri%d by the assessee were expenses not incurred solely for the 
purpose of earning such profits or gains but that they were incurred to 
prevent losses in the future. The case of Ward and Oompany v. 
Commissioner oj Taxes^, which was a case decided by the Privy Council 
on an appeal from New Zealand was followed as the provisions in the 
New Zealand Land and Income Tax Act, 1916, were in terms similar 
to clause (ix) of Section 10 (2) of the Indian Income-tax Act, 1922, 
before its amendment in 1939. In that case a brewery company in 
New Zealand spent money on publishing anti-prohibition literature just 
before a poll in which the issue was whether there should be pro- 
hibition or not. Lord Cave, who delivered the judgment of the 
Privy Council, pointed out that the expenditure was not necessary for 
the production of profit, nor was it in fact incurred for that purpose 
but that it was a purely voluntary expense incurred with a view to 
influencing public opinion and consequently that it had not been in- 
curred for the direct purpose of producing profit. Panckridge, J., in 
the Calcutta case stresses the fact that the incurring of expenses by the 
assessee was a voluntary act meant to dispose once for all of the 
claim of the superior landlord for rent and royally against him. This 
case can be easily distinguished on the ground that the legal expenses 
had no direct bearing upon the profits and gains of the business but 
were intended to secure an enduring benefit of a capital nature which 
was the test laid down by their Lordships of the Privy Council in 
Commissioner of Inoome~iax, Central and United Provinces v. Messrs. 
Motvram NandramK 

9. It is indeed difSicult to draw a line of demarcation between 
what is capital expenditure and what is revenue expenditure. The 
question assumes ostensibly the form of a question of fact. But since 
the decision of the question turns upon a principle which the legislature 
has left it to the judiciary to evolve and apply, it must be treated as 
involving a point of law. That is how the matter has been regarded 
in the numerous decisions relevant to the issue. It must be noticed 
that though the provisions of the Income-tax Act mAy in their terms 
appear to be different from those in the En glish Act the question, 
• (1) [1923] A,C. 143. (2) IX.R. [1940] Nag. 342 at p, 348 ; 8 I,T.R. 132 at p.1138. 
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whether legal expenses should be treated as capital expenditure or 
revenue expenditure, is one that arises in both countries and in respect 
of which the law has made no specidc provision. The matter there* 
fore has to be considered on some principle of general application. 
Whether that principle is evolved b; the British or by the Indian 
Courts is immaterial. If it is found to answer a judicial purpose it 
cannot be rejected for the simple reason that the letter of the laws in 
the two countries is different. The highest judicial authority in 
England, vus., the House of Lords, has on full discussion propounded 
two tests, one that of Lord Dunedin in Vallcmbrosa Bubber Co., Ltd, 
V. Farmer^ and the other that of Lord Gave in British Insulated and 
Helsby Cables v. Atherton ^ The criterion propoimded by Lord Cave 
has received general support in England and according to it the real 
test is not whether the money spent once and for all is for the enduring 
benefit of a trade but whether the money so spent makes an addition 
to the asset or brings an advantage for the enduring benefit of a trade 
or, as laid down in B. W. Noble Ltd. v. Mitchell^ by Lord Hanworth, 
it served to remove a particular difficulty and to enable the assessee to ' 
continue to carry on the same type and high quality of business or as 
Sargant, L. J., said, to preserve the status and dividend-earning power 
of the company. 

10. In the present case the assessee had to displace a counterfeit 
trade mark which prejudicially affected the sale of its goods. The 
threat was not directed against the capital of the company but against 
its trade. The capital is concerned with production, while the trade is 
concerned with selling, with a view to profit, the goods which the 
assessee has manufactured. The counterfeit trade mark introduced into 
the market by the assessee’s unscrupulous rival must be deemed to have 
had serious effect on the volume of the sale of the goods manufactured 
by the assessee. The object of launching legal proceedings against the 
competitor was to restore the trade to its original standard. It was 
not merely a voluntary act intended to improve the sales but an act 
necessary to prevent actual loss in the sales. The drop in the sales 
impaired directly the dividend-earning power of the company not to 
speak of its status or reputation, and had nothing to do with its capa- 
city to manufacture them and had no bearing on the capital. The 
assessee was hit not as an industrialist but as a trader ; the expulsion of 
the counterfeit trade mark from the market by means of litigation in 
Court did not make any addition to the capital of the company or bring, 
any additional advantage but only removed an impediment in the way 
earning legitimate profits by sale of the goods produced by the assesses.' 

(1) (1910) 5 Tax Cas. 929. (2) [1926] A.a 205. (3) (1927) 11 Tax Caa.372. 
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11. In view of the foregoing discnssion the answer is that the legal 
expense of Bs. 2,677 is a revenne expenditure and is a proper deduction 
in computing the taxable income of the assessee company from the 
business. The applicant will pay the costs of the non-applicant. 
Counsel’s fee Be. 60. 

Digby, J. — ^I have had the advantage of reading the judgment of 
my brother Niyogi, J., and concur with his conclusion. I think, though 
I do not decide, that expenditure incurred in defending a capital asset 
may in some cases be expenditure of a capital nature, and I consider 
that a trade mark is a capital asset, but I also feel that an attack on a 
trade mark made by infringement is to be regarded not as an attack on 
a capital asset but rather as an attack on existing and future trade and 
on the value of stock-in-trade, existing and in course of manufacture 
and to be manufactured in the future. Hence I think that this case 
falls within the ambit of the Privy Council decision cited {Income-tax 
Commissioner, Bihar v. Eameshoar Singh^), The word “ solely ” in 
Section 10 (2) (ix) of the Act under construction is related to the object 
of expenditure, the earning of profits and gains, and not to the profits 
and gains of the particular year in which the expenditure is made and 
deducted. For, obviously, expenditure of one year, not of a capital 
nature, may often be intended to have a favourable effect on the next 
year’s profits. A good example would be the ordinary expenses of 
advertisement. I agree that the expenditure was not in the nature of 
capital expenditure. Beferenoe cmswered accordingly. 


[Ik ihb Nagpub High Coubi.] 

' BYBAMJI & CO. 

V. 

COMMISSIONEB OF INCOME TAX, 0. P. & U. P. 

GbuiIiB, C. J., and Pubanik, 3. 

January 29, 1948. 

Indian Inoomb-iax Aot (XI op 1922), Sbo. 83— Appbli.atb 
TbIBUNAD BTTXiBS, BB. 17 to 21“*-ApPBAIi— APPIiIOAXION POB XiBAYB 
10 Ubgb Additional Gbound op Appbal — ^Fobmal Ambndmbnt op 
hLEUiOBANDUu OP Appbal, Siahp Duty OB Vbbipioation, whbihbb 
Nbobssaby — ^Disobbtioh not Exbboisbd Judicially — ^Intbbpbbbnoe 
BY High Coubt. 

The Appellate Trihunal may grant leave to urge an additional 
ground of appeai even though it has not been added to the memoratsdum 
of appeal by means of a proper amendment. There is also nothing in 
(1) (1943) AJ.R. 1942 F.C. 11 ; 10 1.TJL 214. 
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the rules whieh provides that an application for leave to urge an 
additional ground should be stamped or verified. 

Though it is for the Appellate Tribunal to exercise its discretion 
in granting leave to urge an additional ground of appeal, this discre- 
tion has to be exercised judicially and arbitrarily, and if it is 
found that it has been exercised arbitrarily, such exercise of discretion 
can be interfered with by the High Court. 

Where the additional ground of appeal sought to be urged was a 
question of law which did not involve any further investigation into 
facts and it was also one going to the root of the matter and the only 
grounds upon which the Appellate Tribunal refused to grant leave to 
urge it was that this new ground was not added to the memorandum of 
appeal by a proper ammdment and the - application for leave waa 
neither stamped nor verified : Held, that the discretion was notproperly 
exorcised and the High Court was entitled to interfere. 

Case nferred to : — 

Comnistioner of Income-tax, C P. ft U. P. «. Behari Lai Ramchandra (1937) 9 
LTJt. 417. 

Case referred to the Nagfpnr High Court nnder Section 66 (1) of the 
Indian Income-tax Act, 1922. Miscellaneous Civil Case No. 132 of 1942. 

JUDGMENT OE THE APPELLATE TEIBUNAL. 

The only question that arises in this appeal is whether the rates 
prescribed by the Finance Act, 1938, should be applied in calculating 
super-tax upon the appellant’s income. 

2. The point arises in this way. The appellant’s total income for 
the charge year 1939-40 was computed at Es. 64,024 from different 
sources. Es. 6,900 out of this income represented director’s fees re- 
ceived by the appellant in the account year from the C. P. Syndicate, 
and Es. 29,298 received as dividends from the same company. Thus 
the income derived from these two sources aggregated to Es. 86,198, 
that is to say, more than half the total income. The Income-tax 
Officer who made the assessment in the first instance treated the direc- 
tor’s fees as salary, which, in our opinion, was not correct. But that 
point is not material. 

3. Section 6, sub-section 4, of the Finance Act, 1939, provided that 
where more than half the total income of any person consisted of in- 
come from salaries, interest on securities or dividends, income-tax for 
the charge year 1939-40 should be imposed at the rates prescribed by 
the Finance Act of 1938. In regard to the imposition of super-tax, 
clause (6) of the sub-section laid down an additional condition to be 
satisfied by the assessee before super-tax rates prescribed by the Finance 
Act of 1938 could be applied. That condition was that super-tax had 
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either been deducted or would have been deductible had the Indian 
Income-tax Amendment Act, 1939, come into force on the 1st day of 
April, 1938. 

4. The Income-tax Officer who first made the appellant’s assess- 
ment thought that the appellant had satisfied both these conditions in 
respect of his income, and charged both the income-tax and super-tax 
at the rates prescribed in 1938. Ijater, the Income-tax Officer who 
made the present assessment thought that the appellant had been under- 
assessed to super-tax by the application of the old rates inasmuch as, 
in his opinion, the appellant had not satisfied the condition laid down 
in Section 6 (4) (J) of the Finance Act, 1939. He accordingly made 
the present re-assessment under Section 34 of the Act by applying the 
super-tax rates prescribed by the Finance Act, 1939. 

5. Admittedly, the appellant is a resident. Section 18 of the In- 
come-tax Act of 1939 does not provide any machinery for the deduction 
at source of super-tax on the dividend income of a resident. It follows, 
therefore, that super-tax would not have been deductible from the 
dividend income of the account year in question had the Income-tax 
Act of 1939 come into force on Ist April, 1938. Then as to the direc- 
tor’s fees received by the appellant, no super-tax could be deducted from 
it because the amount did not exceed the minimum not chargeable to 
super-tax. That also is admitted. But the point made by the appellant is 
that his dividend income must also be regarded as salary, inasmuch as it 
is paid by the same company from whom he received the director’s fees. 
Such a proposition is obviously untenable and it was not further pressed. 

6. Thus on the only question raised in the appellant’s memo, the 
appeal must fail. The appellant, however, made one more point that 
the re-assessment in the present case was illegal inasmuch as it amount- 
ed to a revision of his first assessment by the application of higher rates 
which the Income-tax Officer who first made the assessment could as 
well have adopted. But this point was not taken in the memo of 
appeal, nor was it added by means of any proper amendment. Doubt- 
less, a point of law can be taken in appeal, but it must be by means of 
a suitable amendment so that the other side might have a reasonable 
opportunity to meet it. That was not done. In consequence we could 
not permit the point being taken. 

7. In the circumstances the appeal fails and is dismissed. 

At the request of the assessees a reference was made to the High 
Court. 

STATEMENT OF CASE. 

“ W e have the honour to make this reference at the instance of the 
appUcants, Messrs. B. P. Byramji & Co., under Section 66 (1) of the 
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Indian Income-tax (Amendment) Act, 1922. The application and the 
written answer filed by the Commissioner of Income-tax, C. P. and 
XT. P. are, respectively, marked Exs. A and B in the appended list. 

2. There is substantial agreement between the applicants and 
the Commissioner as to the question of law that may be referred to 
their Lordships, although the Commissioner appears to doubt if the 
question can be said to arise out of our appellate judgment in the 
applicants’ appeal, Begular Assessment Appeal No. 13, C. P., of 
1941-42. Broadly stated the point is whether, in the circumstances 
which will be described presently, the applicants should have been per- 
mitted to raise an additional ground in appeal before us. 

3. A few undisputed facts will help to introduce the point. An 
assessment was first made upon the applicants for the charge year 
1939-40, on a total income of Be. 64,024. In virtue of Section 3 of the 
Income-tax Act the amount of income-tax and super-tax to be charged 
was according to the rates prescribed by the Finance Act of 1939. But 
a provision in the latter Act, which it is not necessary to notice for the 
purpose of this reference, made a concession in respect of incomes 
derived from certain specified sources and assessed for the year in 
question by directing that income-tax and super-tax shall be charged 
at the rates prescribed by the Finance Act of 1938. The Income-tax 
Officer who made the first assessment thought that the applicants’ 
income was governed by that provision, and determined the tax 
according to the old rates. Later, however, he appears to have realised 
his error in this respect, and, in consequence, reopened the assessment 
under Section 34 of the Act and made a fresh assessment computing the 
tax at the rates prescribed by the Finance Act of 1939. On appeal, the 
Appellate Assistant Commissioner confirmed the Income-tax Officers’ 
order. Finally, the applicants took an appeal to the Appellate Tribunal 
which was also dismissed. A copy of our judgment is appended Ex. C. 

4. From the memos of appeal filed before us as well as the 
Appellate Assistant Commissioner (copies of which are, respectively, 
Exs. D and E), it will appear that although two grounds were taken 
before the latter and four before us the only point that they involved 
was whether the rates of tax to be adopted were those prescribed by 
the Finance Act of 1938 or the corresponding Act of 1939. In course 
of his arguments before us the learned Advocate raised a point as to the 
validity of the applicants’ re-assessment under Section 34 contending 
that it amounted to a revision of the original assessment made by the 
Income-tax Officer. Doubtless, such a contention went to the root 
of the matter, and, if accepted, would have resulted in the re-assess- 
ment being altogether set aside. But we did not permit the point to 

I— 31-F 
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be taken at that stage for reasons which we have stated in para. 6 of 
our judgment. We reproduce the short paragraph for facility of 
reference : — 

“ Thus on the only question raised in the appellant’s memo, the 
appeal must fail. The appellant however, made one more point that 
the re-assessment in the present case was illegal inasmuch as it 
amounted to a revision of his first assessment by the application of 
higher rates which the Income-tax Ofiicer who first made the assess- 
ment could as well have adopted. But this point was not taken in 
the memo of appeal, nor was it added by means of any proper amend- 
ment. Doubtless, a point of law can be taken in appeal, but it must 
be by means of a suitable amendment so that the other side might have 
a reasonable opportunity to meet it. That was not done. In conse- 
quence we could not permit the point being taken.” 

5. It was pointed out in the arguments in appeal, as it is in the 
present application, that the additional ground had been taken before 
the appeal came up for hearing ; and that, therefore, the Departmental 
Bepresentative had ample opportunity to meet it. From this it might 
appear as though we had lost sight of that fact when we did not per- 
mit the additional ground being taken. At the same time from the 
observations in our judgment it will be fairly clear that we did no{ 
permit the point to be raised because it had not been added by means 
of a proper amendment. To illustrate this remark, a few facts are 
necessary to be related. The appeal was fixed for hearing on October 
11th, 1941. On 7th preceding, we received by post a letter from the 
applicants dated October 4, 1941, enclosing the additional ground in 
question, and asking for leave to add it to the memo of appeal. A copy 
of the letter together with the ground enclosed is Ex. F. It will be 
seen that the letter in question is neither stamped nor verified. Neither 
the applicants nor their representative appeared on October 11. Instead, 
their representative forwarded a written statement of the applicants 
together with his own, with a forwarding letter stating that he had 
nothing to add to what was said in those documents. A copy of the 
letter is Ex. G. The written statements were substantially arguments 
in writing. The appeal could not be reached on October 11. It was 
finally taken up on March 25, 1942. In course of his arguments the 
learned Advocate took up the ground when we drew his attention to 
the fact that it had not been added by means of a suitable amendment 
and that consequently the other side has no reasonable opportunity to 
meet it. In deciding the point w e had in mind the provisions of Sec- 
tion 33 of the Income-tax Act, as amended in 1939, as regards the 
form of appeal, as well as Rules 17 and 21 made by the Income-tax 
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Appellate Tribunal in exercise of its powers under Section S-A (8). 
We only desire to bring these provisions to their Lordships ’ notice, 
without intending to add anything to our judgment. 

6. Therefore, the only question of law that we respectfully sub- 
mit to their Lordships is : — 

Question Beferred 

* 

Whether, in the circumstances of the case, the Bench did not pro- 
perly use its discretion in not permitting the applicants to take the 
additional ground not raised in the memo of appeal omd not added to 
it by means of a proper amendment ? 

JUDGMENT. 

This is a reference under Section 66 (1) of the Indian Income-tax 
Act, 1922, by the Income-tax Tribunal. The question referred for our 
decision is as under : — 

“ Whether, in the circumstances of the case, the Bench did not 
properly use its discretion in not permitting the applicants to take the 
additional ground not raised in the memo of appeal and not added to 
it by means of a proper amendment? ” 

2. The facts of the case which have given rise to this reference 
may briefly be stated as follows : 

An assessment was first made on the applicants for the charge year 
1939-4Q on a total income of Bs. 54,024. By virtue of Section 3 of the 
Income-tax Act the amount of income-tax and super-tax to be charged 
was according to the rates prescribed by the Finance Act of 1939 ; but 
a provision in the latter Act made a concession in respect of incomes 
derived from certain specified sources and assessed for the year in ques- 
tion by directing that income-tax and super-tax shall be charged at the 
rates prescribed by the Finance Act of 1938. The Income-tax Officer 
who made the first assessment thought that the applicants’ income was 
governed by that provision and determined the tax according to the old 
rates. Later, however, he appeared to have realized his error in thia 
respect, and in consequence reopened the assessment under Section 34 
of the Act and made a fresh assessment computing the tax at the rates 
prescribed by the Finance Act of 1939. On appeal the Appellate 
Assistant Commissioner of Income-tax confirmed the order of the 
Income-tax Officer. The applicants went up in appeal before the 
Income-tax Appellate Tribunal, which dismissed the appeal. In the 
memorandum of appeal filed before the Income-tax Tribunal the only 
point raised was whether the rates of tax to be adopted were those 
prescribed by the Finance Act of 1938 or those prescribed by the cor- 
responding Act of 1939. The appeal was fixed for hearing on the 11th 
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October 1941 before the Tribunal. On the 4th October 1941 the asses- 
see sent by post a letter to the Income-tax Tribunal enclosing an 
additional ground and begged leave to urge it as an additional ground. 
This was received by the Income-tax Tribunal office on the 7th October 
1941. On the 11th October the case was not heard but the assessees ’ 
representative had forwarded a written statement stating that whatever 
had already been urged by them by way of appeal or by way of addi- 
tional ground was all that they had to urge. The appeal, however, 
was taken up for hearing on the 25th March 1942. On this date the 
assessees’ advocate argued all the grounds already mentioned in the 
memorandum of appeal and also wanted to urge the additional ground 
of which he had given notice by his letter of the 4th October. The 
Tribunal stated to the advocate that the additional ground had not been 
added to the memorandum of appeal by means of a suitable amendment 
and that consequently the other side had no reasonable opportunity to 
meet it. On this ground the Tribunal did not allow the assesBees’ 
advocate to argue that point. 

3. The Tribunal concedes that what the applicants sought to urge 
by way of an additional ground was a pure question of law and that 
such a point of law could be taken in appeal. It is also admitted by the 
Tribunal that the contention raised in the additional ground went into 
the root of the matter and if accepted would result in the re-assess- 
ments being set aside altogether, but that they did not permit that 
point to be taken because it had not been raised in the memorandum of 
appeal and had not been added to the memorandum of appeal by means 
of a proper amendment. In paragraph 5 of its reference the Tribunal 
has stated that the letter of the 4th October. is neither stamped nor 
verified. The Tribunal in all probability wishes our attention to be 
directed to this fact, though this is not a fact stated in its order in 
appeal. Paragraph 6 of its judgment is as follows : — 

‘ Thus on the only question raised in the appellant’s memo, the 
appeal must fail. The appellant, however, made one more point that 
the re-assessment in the present case was illegal inasmuch as it 
amounted to a revision of his first assessment by the application of 
higher rates which the Income-tax Officer who first made the assess- 
ment could as well have adopted. But this point was not taken in the 
memorandum of appeal, nor was it added by means of any proper 
amendment. Doubtless a point of law can be taken in appeal, but it 
must be by means of a suitable amendment so that the other side might 
have a reasonable opportunity to meet it. That was not done. In 
consequence we could not permit the point being taken.’ 

It would thus seem from this paragraph that the question regard- 
ing stamp or verification was not present in the mind of the Tribunal 
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when it disallowed the prayer for urging the additional point of law. 
Counsel who appeared for the Commissioner of Income-tax has not 
been able to show us anything either in the Act or the Eules where- 
under an application for urging an additional ground of appeal is 
required to be stamped or verified. 

4. An attempt was made to argue that inasmuch as a memoran- 
dum of appeal requires to be verified an application whereby an addi- 
tional ground of appeal is intended to be urged should also be verified. 
But an application for urging an additional ground is not a memoran- 
dum of appeal. The memorandum of appeal was admittedly duly 
verified, and if the application for urging the additional ground had been 
allowed the additional ground would have formed part of that memo- 
randum of appeal which had already been verified. At any rate, in the 
absence of rules or provisions in the Act for verification and court-fee 
stamp for such an application we are not prepared to hold that it 
required verification and court-fee. 

6. The next question therefore for decision is whether in the cir- 
cumstances of the case the Bench did not exercise its discretion properly 
in not permitting the applicants to take the additional ground. In this 
connexion our attention was invited to the rules framed by the Tribu- 
nal, and in particular to Eules 17 to 21. Eule 17 prescribes the form 
for the memorandum of appeal and the manner in which the memo- 
randum of appeal has to be signed and verified. Eule 18 also deals 
with the memorandum of appeal. Eule 19 speaks of the copy that 
has to accompany the memorandum. Eule 20 deals with a fact 
which is not borne out by or is contrary to the record and 
directs how that should be stated and supported. Eule 21 is as 
follows : — 

‘ The appellant shall not, except by leave of the Tribunal, urge or 
be heard in support of any ground of objection not set forth in the 
grounds of appeal; but the Tribunal, in deciding the appeal shall not 
be confined to the grounds of objection set forth in the grounds of 
appeal or taken by leave of the Tribunal under this rule.’ 

This rule is practically in the same words as Order 41, rule 2, of 
the Civil Procedure Code. It only requires permission of the 
Tribunal to urge an additional ground. There is nothing in the 
rule which says that the additional ground has to be added to the 
memorandum of appeal by means of a proper amendment. Whether 
to grant leave or not is left to the discretion of the Tribunal. Counsel 
for the Income-tax Commissioner drew our attention to rule 22 of the 
rules made by the Tribunal, though the Income-tax Tribunal did not 
invite our attention to rule 22 but invited our attention only to 
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Section 33 and rules 17 to 21. Counsel urged that the memorandum of 
appeal has to be amended as required by rule 22. Eule 22 deals with a 
memorandum of appeal which has not been drawn up in the prescribed 
manner and enacts that such a memorandum may be rejected or may, 
on such terms as the Tribunal may think fit, be returned to the appeb 
lant for the purpose of being amended within a time to be fixed by the 
Tribunal or then and there. This rule has nothing to do with an 
application for leave to urge an additional ground and is in no way 
apposite to the circumstances of the case. The Income-tax Tribunal 
did not therefore refer us to this rule. Section 83 of the Act also refers 
to the form in which the appeal should be presented and the manner in 
which it should be verified. That section also has nothing to do with 
an application for leave to urge an additional ground. All that the 
assessee appellant is required to do is to place the new ground of appeal 
before the Appellate Tribunal and ask for leave to urge the same. 
The Appellate Tribunal was therefore not justified in refusing to grant 
leave simply because this new ground was not added to the memor- 
andum of appeal by means of a proper amendment. 

6. It is conceded by the Tribunal that the question raised in the 
additional ground is a question of law not involving any further in- 
vestigation into facts. It is also stated that the contention raised is 
such as would go to the root of the matter and if accepted would result 
in the re-assessments being set aside altogether. The contention raised 
is thus a very important one, and it being a pure question of law the 
discretion should have been exercised in favour of the assessee, who 
should have been permitted to urge it. In the Appellate decision it is 
stated that a point of law, though it can be taken in appeal, can be 
taken only my means of a suitable amendment so that the other side 
might have a reasonable opportunity to meet it. It was urged before 
us that the application was filed on the 4th of October 1941, that it 
reached the ofBioe on the 7th October 1941, that the case was to be heard 
on the 11th October, and that on that date the Income-tax Department 
had full notice of the fact that permission to urge such an additional 
ground was being asked for. There is nothing in the order of the 
Tribunal to indicate that the Income-tax Officer objected to 
the grant of leave for urging the new ground. As the In- 
come-tax Department raised no objection to the additional ground and 
did not suggest that it had no reasonable opportunity of meeting it the 
Tribunal was not justified in rejecting the very reasonable prayer of 
the assessees. We are aware of the fact that under the rules it is for 
the Tribunal to exercise discretion in granting leave to urge an addi- 
tional ground ; but this discretion has to be exercised judicially and 



1948] 


HABIBULLA V. OOMKB. 07 INC. TA.X 


295 


not arbitrarily and if it is found that it has been exercised arbitrarily 
such exercise of discretion can be interfered with : Commissioner of 
Income-tax, U. P. d C. P. v. BeJiari Lall Bamohandra^. The cir- 
cumstances of this case do not disclose any reason why leave to urge 
this additional ground should have been refused. The only grounds 
mentioned in the judgment of the Tribunal have been shown by ns 
to be improper. We have shown that the reason stated in the refer- 
ence, vie., that the application was neither stamped nor verified, is also 
not justified by the provisions of, or the rules made under, the Income- 
tax Act. We have also shown that the Income-tax Department does 
not appear to have raised any objection to the grant of leave to urge the 
additional ground ; nor do we find any complaint by them that they 
had no reasonable opportunity of meeting it if it had been urged at that 
hearing. The assesses had placed on record on the 11th October 1941 
a written argument including an argument on this additional ground. 
The other side had every opportunity of looking at it and knowing 
what was meant to be urged on that new ground. Under these circum- 
stances our answer to the question referred to for decision is that the 
Bench did not properly tfse its discretion in not permitting the appli- 
cants to take the additional grounds not raised in the memo of appeal 
and not added to it by means of a proper amendment. The Income- 
tax Commissioner shall pay the costs of the assessees, which we fix at 
Bs. 76 and refund Bs. 100 deposited by the assessees. 

Beferenoe ansieered. 


[In the Pbivv Codnoil,] 

THE HONOUBABLE NAWAB HABIBULLA 

V, 

OOMMISSIONEB OF INCOME-TAX, BENGAL. 

Lobd Thanebbton, Sib Geobgb Banein and 
Sir Madhavan Naib. 

December 14, 1942. 

Indian Inookb-tax Aox (XI of 1922), Sbos. 2 (1), 6 — AoBionii- 
lUBAL Income — Waep of Aobicxjltcbad Pbopbbtibs — ^Bbmcnbba- 
TiON Paid to Mttiawalli — Whbthbb Aobioultobal Income — Salabt 

AND AGBIOUIiIUBAL INCOME. 

One of the ancestors of the assessee had constituted a toahf of 
agricultural properties, but no remuneration was provided by the 
(1) (1937) 5 I.T.R. 417. 
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wchh/nawKih foT thi post of the mutctwolli^ A suit was filed by some 
membersof the founder's family for removal of the assesses from his 
office and for accounts. It was compromised and the terms of this com- 
promise which included a scheme for administration of the wakf, pro- 
vided that the assesses should continue to be the mutawalli and that 
“ the remuneration of the mutawalli payable from the wakf shall be 
Rs. 2,500 monthly together with a fixed allowance of Bs. 600 per month 
fitr conveyance and other personal charges incidental to his position. 
The question being whether the sum of Rs. 49,600 which the assesses had 
received under the above mentioned provision was agricultural income 
within the meaning of Section 2 (1) of the Indian Income-tax Act ; 

Seld, affirming the decision of the Calcutta Sigh Court, that 
although the income received by the wakf estate was agricultural income 
within the meaning of Section 2 (1) of the Indian Income-tax Act, the 
sums drawn therefrom as remuneration by the assessee were not agri- 
cultural income. Obiter. — A different question might have arisen if 
the assesses' s remuneration had been by way of a fractional part of the 
income of the wakf estate, or by a percentage commission. 

E. Eabibulla, In re (1941) 9 I.T.R. 292 afllrmed. 

Income-tax Commissioner, Bihar d Orissa v. MahoirajaAhiraj of 
Darbhanga (1986) 62 1.A. 216 ; 8 I.T.R. 806 ; 14 Pat. 628, distinguiehed. 

Privy Council Appeal No. 11 of 1942. Appeal from a judgment of 
the Calcutta High Court reported as E. Sabibulla, In re, (1941) 9 
I.T.E. 292. 

The facts are stated in the judgment. 

Sir Thomas Strangman, E.C., and C. Bagram, for the appellant. 

J. Millard Tucker, E.C., and Sir Alfred Wort, for the respondent. 

JUDGMENT. 

Lobd Thamebbtob. — The appellant is the hereditary Mutawalli of 
a wakf estate, and as such he draws remuneration, and the question in 
the appeal arises on a claim by him that the income thus received by 
him is exempt from taxation, which came before the High Court of 
Judicature at Port William in Bengal on a reference by the respondent, 
at the appellant’s request, under Section 66 (2) of the Indian Income* 
tax Act, 1922, with a statement of the case and the* opinion of the 
respondent rejecting the appellant's claim to exemption. The question 
of law referred to the Court was : 

“ Whether in the facts and circumstances of the case the sum of 
Bs. 49,500 received by the assessee as his remuneration as Mutawalli 
was * agricultural income ’ within the meaning of Sectiqn 2 (1) of the 
Income-tax Act ? ” 
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For the assessment year 1938-89 the appellant was assessed for 
income-tax purposes on an amount which included the sum of 
Bs. 49,500 under the head of salaries, which was the appellant’s re- 
muneration as Mutawalli for the year of account and included both 
current salary and arrears. It is admitted that the income of the wakf 
estate from which the appellant’s said remuneration was drawn, was 
“ agricultural income.” 

The wakf was created by an ancestor of the appellant by a wakf- 
namah dated the let June, 1864. The post of Mutawalli was made 
hereditary, the wakif’s son being first appointed. No benefit was re-, 
served in any way either to the wakif himself or to his descendants and 
no remuneration was provided for by the wakfnamah for the post of the 
Mutawalli. In 1925, a suit in the Court of the District Judge, Dacca, 
in which the removal of the appellant was sought, was compromised 
on the basis of a Scheme of Administration which had been filed before 
the High Court and agreed to by all parties, and a decree in terms 
thereof was made by the District Judge of Dacca on the 24th May, 
1928. Under the scheme the appellant’s remuneration was provided 
for as follows : — 

“ 16. The remuneration of the Mutawalli payable from the wakf 
shall be rupees two thousand five hundred monthly together with a 
fixed allowance of rupees five hundred monthly for his conveyance the 
lighting of his apartments, medical attendance and other personal 
charges incidental to his position ” 

It is enough to say that it is clear that under the scheme the 
appellant has only powers of management of the wakf estate and that 
those powers are limited in certain respects by the control of a com- 
mittee of management. 

The appellant maintains that the Bs. 49,500 received by him as 
his remuneration in terms of the Scheme is “ agricultural income ” as 
defined in Section 2 (1) of the Act of 1922, and that it is therefore 
rendered exempt from taxation by Section 4 (3) (viii) of the Act. The 
relevant part of Section 2 (1) is as follows : 

” 2. In this Act, unless there is anything repugnant in the subject 
or context,— 

(i) “ Agricultural income ” means — 

(a) any rent or revenue derived from land which is used for 
agricultural purposes, and is either assessed to land-revenue in British 
India or subject to a local rate assessed and collected by officers of 
Government as such.” 

The High Court rejected the appellant’s contention, and their 
Lordships agree with their conclusion. 

1—31 G 
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The appellant’s counsel referred to the recent decision of this 
Board in Income-tax Commissioner, Bihar and Orissa v. Mahardjadhi- 
roij of Darbhanga^, the judgment being delivered by Lord Macmillan. 
In that case a money-lender had lent money oh a zarpesbgi lease and 
usufructuary mortgage of agricultural lands under which he was in 
possession with all the powers of an owner, and upon the terms that, 
after deducting from a gross estimated rental the estimated costs of 
management and a sum (thika rent) which was to be credited, he was 
to take the balance (thika profits). There was no dispute that the rents 
so drawn by him were agricultural income within the meaning of Sec- 
tion 2 (1) (a) of the Act, and it was conceded that if the assesses had not 
been a money-lender and the transaction in course of his money-lending 
business, the statutory exemption would have applied, but it was 
maintained that the income was income, profits and gains of the busi- 
ness, and that it thereby lost the benefit of the exemption. The Board 
held that the result of the exemption is to exclude “ agricultural in- 
come ” altogether from the scope of the Act, howsoever or by whom- 
soever received, and that the nature of the assessee’s business cannot 
affect the exemption. 

In the opinion of their Lordships, that case affords a useful 
contrast to the present case. The position of the assessee in that case 
had been described by the Chief Justice of -Patna — and this Board 
adopted the description — as follows : 

“ The mortgagee lessee was to be in possession of both properties, 
and, in his relation to the cultivators of the soil he stood in the posi- 
tion of landlord dealing directly with them and collecting the rents. 
He had, moreover, to pay the Government revenue, cesses and taxes and 
hie name was registered in the Land Begistration Department. He 
alone was able to sue for rent whether current or arrears, to sue for 
enhancement or for ejectment and was able to settle land with 
raiyats and tenants in all the properties ; in fact he was in a position 
to take all proceedings which the mortgagor would have been able to 
take in the ordinary course if the lands leased and mortgaged had 
remained in her khas possession.” 

Accordingly, the assessee collected the rents directly in his own 
right, and the amount of his income therefrom depended on his exercise 
of these rights. The position of the appellant is very different : — ^the 
recovery of the rents depends on the rights of the wakf estate, and on 
the appellant’s performance of his duties of management asMutawalli, 
and the amoxmt of his remuneration does not depend either on the 
nature of the properties or assets which constitute the wakf estate, nor 

(1) (1935) 62 LA. 215 : 3 1.T.R. 305 ; 14 Pat 623. . . 
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on the amoTint of the income derived therefrom by the wakf 
estate. If, as might possibly happen, the whole or a portion of the 
wakf property ceased to be represented by agricnltnral lands, it is clear 
that the remuneration fixed by article 15 of the scheme would not be 
' affected. 

Their Lordships agree with the High Court in holding that, albeit 
the income received by the wakf estate is within the definition of agri- 
cultural income in Section 2 (1), the sums drawn therefrom as remu- 
neration by the appellant are not agricultural income received by the 
appellant, and the question of law referred to. the Court should be 
answered in the negative. Their Lordships desire to add that a different 
question might have arisen if the appellant’s remuneration had been by 
way of afracticmal part of the income of the wakf estate, or by a per- 
centage commission. That case may be considered if, and when, it 
arises, and their Lordships express no opinion thereon. 

'Accordingly, their Lordships will humbly advise His Majesty that 
the judgment of the High Court should be affirmed, and that the appeal 
should be dismissed with costs. 

Appeal dismissed. 

[Is THB Patna High Coxjbt.] 

EAST KHAS JHAEIA COLLIEET Co., Ltd., 

«. 

COMMISSIONEE OP INCOME TAX, BIHAE AND 0EI8SA. 

Habbibs, C. J., and Manohab Lall, J. 

April 24, December 21, 1942. 

Pbopitb — Computation — Contbaot to Supply Goods — Assbssbb 
Company Selling Coal to Allied Company At Lbss Than Mabeet 
Eatb — Sale of Coal by Allied Company — ^H ow Fbofit is to be 
Calculated. 

The aseessee toas a private limited oompomy carrying on a coat 
mining business and there teas another private limited company called 
the " Khas Company ” belonging to the same shareholders and under 
the same management as the assesses. The assesses returned 
an income of Bs. 46,922 for the previous year ending 81st March, 1989, 
On examination of accounts the Income-tax authorities found that the 
assesses had entered on the credit side a sum of Bs. 67,860 representing 
the sale price of 88,680 tons of coal at Bs. 2 a ton transferred to the Khas 
Company. The Income-tax authorities thought that credit should have 
been given at the prevailing rate of Bs, 4 a ton and they accordingly 
1-38 
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added to the assessable income the sum ofBs. 67,360. The assesses 
contended that they had supplied the coal on the basis of a contract 
entered into with the Khas Company but they were not able to produce 
any document except a letter addressed by the assesses to the Khas Com- 
pany. It was however found on further enquiry that the Khas Company 
had sold the 88,680 tons of coal to the railway department for the sum 
of Bs. 109,884 and that charges to the extent of Bs. -I6l- a ton were in- 
eurred by that company in effecting the sale of the coal : 

Held, that, under the circumstances, the additional sum for which 
the assessee should have been taxed was Bs. 89,894 {i.e.,Bs.l,09fi84 — 
228. 67,360) minus the expenses on the sale of 83,680 tons of coal at 
Bs. -161- a ton. 

Manohab LaIiIi, J. — If a contract is a genuine contract for the 
supply of goods for some consideration at a lower rate than that prevail- 
ing in the market, it is not permissible to any Court to write out a new 
contract for the parties. 

Case stated tinder Section 66 (8) of the Indian Income-tax Act (XI 
of 1922) by the Commissioner of Income-tax, Bihar and Orissa : (Mis- 
cellaneons Judicial Case No. 32 of 1941). 

STATEMENT OF CASE. 

“ In compliance with your above letter,* I have the honour to send 
herewith a statement of the case under Section 66 (8) of the Indian 
Income-tax Act of 1922 (referred to hereinafter as the Act "). 

2. Facts of the case. — The East Xhas Jharia Colliery Company, 
Limited, (hereinafter referred to as the " assessee company ") is a pri- 
vate limited company carrying on coal mining business in Jharia. The 
question arises in connection with its assessment for the financial year 
1939-40. The assessee company filed a return of its income on the 2nd 
of September 1939, after getting an extension of time from the Income- 
tax Officer, Dhanbad, on the ground that the audit of its accounts was 
not complete. The return filed by the company showed a profit of 
Bs. 46,922-5-1 earned during the “ previous ” year ended 81st March 
1939 (hereinafter referred to as “ the accounting year ”) and was accom- 
panied by a balance-sheet as at 3lBt March, 1939 and profit 
and loss accounts of the two half-years ending on this date. As the 
Income-tax Officer was not satisfied about the correctness of the return, 
he issued notices under Sections 23 (2) and 22 (4) of the Indian Income- 
tax Act, 1922 (hereinafter referred to as " the Act ”), for the production 
of evidence Euad accounts for the two “previous" years ending 31st 
March 1989. 

* 2251 M.A. dated 30-4-41. 
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3. While examiaing the accounts, the Income-tax Officer, 
Dhanbad, found that, in the accounting year, credit was given to the 
sales account for a sum of Bs. 67,360, representing the sale price of 

33.680 tons of certain kind of coal transferred to the Khas Jharia 
Colliery (1933) Company, Ltd., (hereinafter referred to as “ the allied 
company ”). He was not satisfied as to the bona fides of this transac- 
tion of sale, said to have been made at an arbitrary rate of Bs. 2 
per ton, which was much lower than the rate at which that particular 
kind of coal was sold to other customers in the same accounting 
year. 

4. The Khas Jharia Colliery (1933) Com any. Ltd., is an allied 
private limited company, belonging to the same shareholders and 
under the same management as the assessee. It is important to 
observe that this company has paid no income-tax ever since its first 
assessment year 1936-36, as its depreciation (both current as well as 
nnabsorbed) exceeded its profits. The Income-tax Officer, therefore, 
came to the conclusion that the fixation of the sale price of Bs. 2 
per ton, in respect of the said 33,680 tons of coal transferred to the 
allied company, was deliberately made at too low a rate, in order to 
reduce its own liability to assessment by lowering its own profit and 
transferring them to the allied company, where they would be wiped 
out by the heavy depreciation allowance admissible thereto. He 
estimated the proper sale price at the then reasonable market rate of 
Bs. 4 per ton. Accordingly he added the difference of Bs. 2 per ton on 

83.680 tons, viz., Bs. 67,360, to the income shown by the assessee’s 
accounts. The relevant portion of the assessment order is given in 
Exhibit A. 

6. The assessee company appealed against.the said increase in his 
income, but without any success. It was urged that the allied company 
obtained a contract from the Bombay Baroda and Central India 
Bailway for the supply of certain quality of coal at Bs. 2-4-0 per ton, 
and that the said company, therefore, entered into an agreement with 
the assessee company for the sale of the said coal at Bs. 2 per ton from 
the latter. The Appellate Assistant Commissioner found the so-called 
agreement to be no more than ‘ nudum, packm ’ consisting of only a 
letter, dated 10-11-1937 (copy whereof is Exhibit B) addressed by the 
assessee to the allied company, and came to the same conclusion to 
which the Income-tax Officer had come, viz., that the so-called agree- 
ment was not a bona fide business . transaction between the two 
companies which had allied interest, but it was a device to understate 
the profits of the assessee company and to thus reduce its own liability 
to tax, without affecting the assessment of the other company which 
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was always ramiing at a loss and never assessed to income-tax ever 
since its incorporation. The relevant portion of the appellate order is 
given in Exhibit C. 

6. Being dissatisfied with the appellate order, the assessee 
approached me for the necessary relief nnder Sections 33 and 66 (2) of 
the Act. On pemsal of the records and the proceedings of the case, 
after hearing the assessee and for the reasons given in my review 
order, dated 16-9-1940, 1 declined to interfere with the orders of the 
lower authorities. Relevant portion of my review order is given in 
Exhibit D. It may be added that in the preceding year too, the 
assessee company adopted the same device of understating its own 
profits to the extent of Bs. 47,680, by transferring 23,840 tons of coal 
to the allied company at the same ridiculously low price of Bs. 2 per 
ton. Similar is the case also with the subsequent assessment for the 
year 1940-41. 

7. The assessee company has now filed an application to the 

Honourable High Court under Section 66 (3) of the Act and I have been 
directed by the latter to state a case on the following question : 

Question of Law . — Whether under the circumstances of the case 
the Income-tax authorities were entitled to ignore the terms of the 
agreement entered into between the Khas Jharia Colliery Co. (1933) 
Ltd., and the assessee company and to add a sum of Bs. 67,360 to the 
profits of the assessee company for the purpose of assessment to 
income-l:ax under the Indian Income''tax Act? ” 


8. Opinion of the Commissioner. — Since I am required to give my 
opinion on the above question under the Income-tax law, I may say 
that in the first instance, no regular agreement or contract said to have 
been entered into between the assessee company and the allied 
company was produced before the Income-tax Department, stating 
that it was a mere verbal agreement. At the time of the interview 
before me, the assessee-company showed me a copy of the above- 
mentioned letter, dated 10-11-1937, said to have been written by it to 
the allied company regarding the sale of certain coal to them. It mav 
be observed that the so-called oral agreement was not proved by means 
of satisfactory evidence before the Income-tax authorities. Even 
assunamg, though not admitting, that the said letter amounted to the 

was a genuine 

contract between the assessee-company and the allied company for the 
sale of the coal at the uniform rate of Bs. 2 per ton, as mentioned 
“ contended by the assessee-company that the Income-tax 

Sots the said letter and that they 

should accept the transaction of sale at the rate of Bs. 2 per ton m 
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stated jo that letter. This proposition has been negatived in more 
than one High Court. In the matter of Baja Singh Obera^ the Lahore 
High Court held that the Income-tax Officer had power to call for 
evidence as to the genuineness of a particular contract and to refuse to 
recognise the same in the absence of sufficient evidence. A Full Bench 
of the Calcutta High Court also held in the case of Bissesioar Lai Brig 
Lap that the Income-tax Officer had power to call for evidence over 
and above a documentary evidence (partnership deed). The Lahore 
High Court, in the case of Haji Ghilam Basul Khuda BakslP, held that 
it was open to an Income-tax Officer in a document (partnership deed) 
(etc) to refuse to recognise such document, if he found that it was not 
genuine. In Eaji Noor Mohammad Haji Aleemullah* it was held by 
the Allahabad High Court that the Income-tax authorities as judges of 
facts were competent to hold, after going through the evidence placed 
before them, that the assessee’s contention evidenced by the document 
(partnership deed) was fictitious. 

9. It will be seen from the assessment order, appeal order and 
review order that the assessee-company failed to discharge the onus of 
establishing that there was a bona fide contract to supply the coal to 
the allied company at the rate of He. 2 per ton. The Income-tax 
Officer enquired into the facts of the case and came to the conclusion 
that the so-called letter written by the assessee-company to the allied 
company was not a genuine contract but had been written for the 
purposes of evading proper taxation. The Income-tax authorities gave 
weighty reasons in their respective orders for supporting this conclu- 
sion and, therefore, refused to recognise the said letter. That the said 
letter is a sham transaction has been found on the facts of the case by 
the Income-tax Officer {vide Exhibit A), on appeal by the Appellate 
Assistant Commissioner {vide Exhibit C) and in revision by the Com- 
missioner {vide Exhibit B). 

10. Of course', in such cases, there must be some evidence on 
which the decision of the Income-tax authorities as judges of fact is 
reached. In my opinion, such evidence is found in the ample materials 
and facts given in the assessment order, the appeal order and the re- 
view order. I need not add in this connection that the Nagpur High 
Court held, in the case of Mulla Fida AH Sultan AlP that if the 
Income-tax authorities find that a document is sham, or not intended 
to be acted upon, and there is evidence on which they could arrive at 
such a finding, the High Court will not weigh the evidence with a 
view to decide whether the finding is correct or otherwise. 

( n (1934) 7 I.T.C. 357 ; 2 I.T.R. 331. (4) (1937) 10 1.T.C. 426. 

(2) (1930) 57 Cal. 1336 ; 4 X.T.C. 365. (5) (1937) 5 I.T.R. 615. 

(3) 1937) U.R. 19 Lah. 113 : 5 I.T.R. 506. 
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11. For the reasons given above, it is humbly submitted that the 
answer to the above question be given in favour of the Crown.” 

The case came up for hearing before Harries, 0. J ., and Manohar 
Xiall, J., and the learned Judges passed the following order on 24th 
April 1942 : — 

S. K. Maeumdar, for the assesses. 

S. M. Oupta, for the Commissioner. 

Manohab LaIiL, J. — The Commissioner of Income-tax was called 
upon to state a case upon the question “ whether under the cironm- 
stances of the case the Income-tax authorities were entitled to ignore 
the terms of the agreement entered into between the Khas Jharia 
Colliery (1933) Co., Limited, and the assessee company and to add a 
sum of Be. 67,360 to the profits of the assessee company for the pur- 
pose of assessment to income-tax under the Indian Income-tax Act.” 

It is only necessary to give the facts shortly in order to show why 
we are not satisfied that there were sufficient findings in the case as 
stated to enable us to answer the question satisfactorily and why we 
propose to ask the Commissioner to re-state the case by giving more 
specific findings. 

The assessee is a private limited company carrying on coal mining 
business in Jharia. The Xhas Jharia Colliery (1983) Company Limit- 
ed, hereinafter to be referred to as the ' Khas Company,’ is an allied 
private limited company belonging to the same shareholders and under 
the same management as the assessee. 

In connection with the assessment for the financial year 1989-40 
the assessee filed a return of his income showing a profit of Bs. 46,922 
in the previous year ending Slst March, 1939. An examination of the 
account showed that the assessee had entered on the credit side a sum 
of Bs. 67,360 as representing the sale price of 33,680 tons of coal trans- 
ferred to the Khas Company. The Income-tax Officer thought that 
credit should have been given not at the rate of Bs. 2 a ton but at the 
prevailing rate of Bs. 4 a ton. He accordingly added to the assessable 
income the sum of Bs. 67,360. The assessee’s contention was that 
they sold this quantity of coal to the Khas Company on the basis of a 
contract into which they had entered with the Khas Company to supply 
them this coal at Bs. 2 a ton. The assessee failed to convince the 
Income-tax Officer and the Assistant Commissioner of Income-tax. 

The Assistant Commissioner of Income-tax pointed out that no 
document in support of this agreement had been produced in the 
course of two years and the agent who appeared before him admitted 
that the agreement was oral. He, therefore, thought that he could not 
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reconcile himself to believe that an agreement like this wonld really 
take place between two limited companies much less when such a large 
quantity of coal was involved and for years to come. Accordingly he 
held that the contract was a mere nudum pactum and did not evidence 
any real transaction. 

The Commissioner of Income-tax, however, while refasing to 
state a case nnder Section 66 (2) of the Act observed that the agreement 
was evidenced by a letter addressed by the assessee to the Ehas Com- 
pany. He further observed that the contract rate of Bs. 2 in this agree- 
ment was not at all warranted by the average of the actual rates 
prevailing during the accounting year and that as the Ehas Company 
was incurring heavy losses for some years past it could well afford to 
enter into this contract with the selling party (the assessee) with the 
same ownership to buy goods at fsj^ below the market rate. It is 
difficult to understand this criticism. If the contract is a genuine con- 
tract for the supply of goods for some consideration at a lower rate 
than that prevailing in the market, it is not permissible to any court to 
write out a new contract for the parties. 

It will be noticed that neither of the Income-tax authorities who 
dealt with this question has given any finding as to whether the quan- 
tity of coal which was supplied by the assessee to the Khas Company 
during the previous year was actually sold by the Ehas Company to 
the railway concern at Bs. 2-4-0 a ton or at any higher figure. The 
assessee in my opinion could not complain if their accounts were re- 
cast on the credit side by inserting the price of 33,680 tons of coal at 
the rate at which the Ehas Company sold it to the railway concern and 
received the price from it in the peculiar circumstances of this case. 

For these reasons the Commissioner is directed to restate the case 
in the light of the observations made above. If there are no materials 
upon the record to decide this important question it will be open to the 
Commissioner to make such further enquiries as he thinks fit upon 
notice to the assessee. If the enquiries .are made by the Commissioner 
direotfrom the railway concern the Commissioner must hear the assessee 
after a report has been received from the Bailway Company so that the 
objections of the assessee may be dealt with by the Commissioner at 
the time of sending up a statement of the case. 

The Commissioner is requested to expedite the matter. 

Habbies, C.J. — I agree. 

In pursuance of the above order of the High Court the Commis- 
sioner submitted the following re-statement of case, 
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EESTATEMBNT OF CASE. 

“ With reference to your letter No. 2477 MA dated the 28th April 
1942, I have the honour to state that the particulars required by the 
Hon’ble Judges in their interim order dated 29th April 1942 have been 
obtained from the Ehas Jharia Colliery Go. Xitd. through the assessee 
company (the East Khas Jharia Colliery Go. Ltd.) and are given as 
hereunder. 

2. During the accounting year ending 31st March 1939, the East 
Khas Jharia Colliery Go. Ltd. supplied 83,680 tons of coal to the Khas 
Jharia Colliery Go. Ltd. at Bs. 2/>per ton. Out of this, 16,030 tons 
were supplied in this first half year ending 30th September 1988 and 
the remaining 17,660 tons were supplied during the six months 
thereafter. 

During the first half year ending 80th September, 1988, the Khas 
Jharia Go. sold 18,087 tons in all to the Bailway Department as 
follows : — 

7,246 tons at Bs. 2/14 per ton ... Bs. 20,829 6 0 

6,019 tons at Bs. 2/8 per ton ... Bs. 16,047 8 0 

4.823 tons at Bs. 2/4 per ton ... Bs. 10,861 12 0 


18,087 tons Bs. 46,728 10 0 

Out of the above stated 18,087 tone, 16,030 tone were supplied by 
the Bast Khas Jharia Company, while the balance was purchased from 
other concerns. The proportionate sale proceeds of 16,080 tone work 
out at Be. 41,414. 

During the six months ending 31st March 1939, the Khas Jharia 
Company sold 17,660 tone to the Bailway Department as follows : 


213 tons at Es, 2/14 per ton ... 

Bs. 

612 

6 

0 

391 tons at Bs. 2/8 

per ton ... 

Bs. 

977 

8 

0 

8,506 tons at Bs. 2/4 

per ton ... 

Bs. 

7,888 

8 

0 

13,640 tons at Bs. 4/6 

per ton ... 

Bs. 

68,891 

4 

0 

17,660 tons 


Be. 67,869 

10 

0 


It will be seen from the above figures, that the Khas Jharia Com- 
pany sold 33,680 tons of coal to the Bailway Department for 
Bs. 1,09,284 as shown below : — 

16,030 tons for Bs. 41,414 
17,650 tone for Bs. 67,870 


33,680 tons. Bs. 1,09,284. 

3. It appears that their Lordships desire to ascertain the proceeds 
of 83,680 tons of coal sold by the Khas Jharia Colliery Co. to the 
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Bailwaj Department. It will be seen from the above figures that this 
quantity of coal was sold by the Khas Jharia Colliery Go., to the Rail- 
way Department for Bs. 1,09,284. If this amount was credited to the 
assessee company’s profit and loss Sjccount as is suggested in their Lord- 
ships ’ interim order, in lieu of Bs. 67,360, the additional profit to be 
included in the assessee company’s total income will be Bs. 41,924 
(Bs. 1,09,284 — Bs. 67,860), instead of Bs. 67,360 included by the 
Income-tax Officer. 

4. The papers sent with your letter No. 2633 M.A. dated 6th May 
1942 are returned herewith.” 

The following further facts were subsequently brought to the 
notice of the learned Judges by the Commissioner. 

“ I have the honour to refer to my predecessor’s letter quoted above 
in which he reported that the profit made by the East Ehas Jharia 
Colliery Company Limited on the sale of 33,680 tons of its coal to the 
Bailway Department through the Khas Jharia Company Limited 
amounted to Bs. 41,924 and to state that the assessee company has 
represented to me that the profit reported is incorrect in that my pre- 
decessor through oversight omitted to take into account charges inci- 
dental to the sale of coal which were borne by the Khas Jharia 
Company Limited. 

2. I have looked into this contention of the assessee company 
and find that it is correct. The reported figure of profit therefore re- 
quires to be modified. From an inspection of the books of the Khas 
Jharia Company Limited it appears that charges to the extqnt of-/6/- 
per ton were incurred by that company in effecting the sale of 33,680 
tons of the assessee company’s coal to the Bailway Department. In 
view of this fact the amended figure of profit will be as indicated 
below : — 

Profit reported by my predecessor ... Bs. 41,924 

Less expenses on the sale of 33,680 tons 

of coal -/6/- a ton ... Bs. 12,630 

Profit actually made Bs. 29,294 

I would request you to bring this amended figure of profit to the 
notice of the Hoh’ble Judges at the time the case is taken up by them.” 

The case then came up for hearing before Harries, C.J., and 
Manohar Lall, J., and the learned Judges delivered the following judg- 
ment on 21st December 1942 : — 

8. S.' Maeumdar, for the assessee. 

8» M. Oupta, for the Commissioner. 

1—33 
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JUDGMENT. 

Mahohab LaX-l. J — ^In porraanee of the order passed by this 
Court on the 24t]i of April, 1942, the Commissioner of Income-tax 
has restated the o»s® “ which he points out that he is now satisfied 
after examining the books of the East Khas Jharia Colliery Company* 
Limited, that the pxioe of 33,680 tons of coal received by the assessee’ 
was Es. 1,09,284. Therefore, the additional sum for which the asses- 
see should have been taxed is not Es. 67,360 but Es. 41,924. This 
was the statement of the case made by the Commissioner on the 16th 
of May, 1942. Thereafter another Commissioner succeeded to the 
office ; but he, on examining the records, was satisfied that the con- 
tention of the assessee that a deduction from this sum at the rate of 
six annas a ton fox the expenses of the despatch of coal should have 
been allowed. Accordingly this Commissioner on the Ist of Septem- 
ber, 1942, made a report to this Court submitting that the addition of 
profits should be Bs- 29,294 and not Es. 41,924. 

The assessment on the assessee must, therefore, be reduced bv a 
sum of Es. 38,676, that is to say, the addition which will be made over 
and above the fignre returned by the assessee under this head will be 
Es. 29,294. 

As the assessee has succeeded to a large extent in his submissions 
he is entitled to the costs of the two hearings before this Court. The 
hearing fee is assessed at two hundred rupees. The assessee is also 
entitled to the sum of one hundred rupees which he has deposited as 
fee in order to enable iiim to make a reference to this Court. 

Hareibs, 0.J* — ^ agree. 

Tcduc^d, 


[In the Madras High Court.] 

COMMISSIONEE OF INCOME-TAX, MADEAS 

vedlapatla VBEEA yeneataeamiah and anothee. 

Sib liiossu Leaob, C. J. and Lakshmana Eao, J. 

March 16, 1943. 
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The assessees filed a rehirn of income for the year 1988-89 and 
produced certain books of account of their business for the previous 
year in pursuance of a notice under Sections 22 (4) and 28 (2) of the 
Income-tax Act served on them on the 11th March 1939. On examina- 
tion of the books the Income-tax Officer found that the assessees possess- 
ed another set of books which they had suppressed and he wrote a letter 
to them to that effect on 9th December 1939. On 4th January 1940 the 
Income-tax Officer issued a fresh notice under Sections 22 (4) <md 28 
(2) of the Act. The assessees did not comply with that notice. The 
Income-tax Officer thereupon assessed the assessees under Section 28 (4) 
on 31st January 1940 and subsequently on 21st December 1940 impos- 
ed a penalty on them under Section 28 of the Income-tax Act as 
amended in 1989 for default in compliance with the notice 
to produce the books of account. On a reference by the Appellate 
Tribunal : 

Held, (1) that as the Income-tax Officer had not made an assess- 
ment for the year 1988-89 when the amendment came into force ^ he was 
entitled to issue a notice on the 4th January 1940 and he had the right 
to act under Section 28 (1) (b) as amended for failure to comply with 
that notice ; 

(2) that the imposition of a penalty under Section 28 is not a mat- 
ter of guess work. Before imposing a penalty in such a case as this^ the 
Income-tax Officer must have in his possession such evidence as would 
convince a reasonably minded mom that there exists a second set of 
books. It is mot possible to lay down any hard and fast rule as to 
tohat is actually required. Each case must depend upon its own cir- 
cumstances. 

Case referred to : 

Coinmissioner of lacome-tax o, Badridas Ramrai Shop, Akola (1937) 5 l.TaR. 170 ; 64 
I.A. 102 ; I.L.R. 1937 Nag. 391 ; A.l R. 1937 P.C. 133. 

Case referred to the Madras High Court by the Income-tax Appel- 
late Tribunal, Calcutta Bench, under Section 66 (1) of the Indian 
Income-tax Act, 1922 (XI of 1922), for the decision of the questions of 
law mentioned in Para. 16 of the Statement of Case : (Case Beferred 
No. 28 of 1942). 

JUD&MENT OP THE APPELLATE TBIBUNAL. 

Under Section 33 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, Calcutta Bench, consisting of 
B. P. Yarma (Judicial Member) and P. N. S. Aiyar (Accountant Mem- 
ber), delivered the following Judgment on 20th January 1942. 
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** This is an appeal against the confirmation by the Appellate Assist- 
ant Commissioner of Income-tax^ Eajahmundry, of the penalty impos- 
ed by the Income-tax Officer on the appellant under Section 28 (1) (b). 
The Income-tax Officer, Ellore, imposed the penalty on the appellant 
in respect of the assessment year 1988-39 and directed him to pay a 
sum of Bs. 1,200/ as penalty under Section 28 (1) (b) of the Amend- 
ed Act. 

2. The appellant contends that the penalty is not leviable as the 
amended Act is not applicable in respect of the assessment made on the 
appellant for the year 1938-89. The penalty was imposed in the fol- 
lowing circumstances ; — 

The Income-tax Officer considered that the appellant did not pro- 
duce all the account books relating to his business in response to the 
notice he issued under Section 22 (4) and on failure to produce the 
account books made the assessment under Section 23 (4) of the Income- 
tax Act. The return was filed before the 1st April 1939 and the notice 
under Section 22 (4) was issued and complied with as far as the appel- 
lant was concerned before 1st April 1939, the date the Amendment 
Act of 1939 became law. 

The contention of the appellant was that there was no book in his 
possession which he withheld in response to a notice under Section 22 
(4). But this was not accepted by the Income-tax Officer for he consi- 
dered that the default was committed inasmuch as the appellant did not 
comply with the notice under Section 22 (4). The Income-tax Officer 
held that the default arose in respect of the notice issued on 4th January 
1940 after the amended Act came into force. The appellant further 
contends before us that the books of account considered to exist did not, 
in fact, exist and even if the new law be taken to be in force no default 
was committed by him as the books did not in fact exist. 

3. We will first consider whether any default has been committed 
in non-compliance with the notice under Section 22 (4) of the Act. 

(a) The proceedings of this case started on the notice to show 
cause under Section 28 which requires that the Income-tax Officer 
should be satisfied that the person has without reasonable cause failed 
to comply with the notice issued under sub-section (4) of Section 22. 
There would be no default if the person had no books to produce in 
compliance with the notice issued to him under sub-section (4) of Sec- 
tion 22 of the Income-tax Act. 

4. The Appellate Assistant Commissioner in respect of the assess- 
ment of the next succeeding year threw doubt on the existence of the 
books in the succeeding year although he did not, in so many words, 
say that he doubted the existence of the books in the year with which 
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we are oonoerned in connection with the imposition of the penalty. 
The question is not free from difficulty for it appears to ns that in con* 
nection with tlie imposition of a penalty the existence of the books 
should be shown in some more tangible material than it may ordinarily 
be necessary for purposes of an assessment under Section 28 (4). If a 
person shows accounts and denies the existence of the books in proceed- 
ings under Section 28 he cannot prove the negative and some positive 
material is definitely required to show that the books existed and it is 
not sufficient to entertain any suspicion, however well iounded the 
suspicion may be. To us it appears that this was not a case for im- 
position of penalty particularly when the income returned by the 
appellant was not accepted and assessment was made on a very heavy 
amount under Section 23 (4)*' on the supposition that books existed 
which the appellant failed to produce. It is possible to conceive a case 
in which Section 23 (4) proceedings may be valid on some material 
but such materials must lead only to one conclusion of existence of 
books beyond doubt for imposition of penalty. 

5. The question whether any default was committed after the 
amended Act came into force ? 

The appellant was served with a notice requiring him to produce 
the books of account under the old Act before the amendment came 
into force. The notice is dated the 3 1th March 1989, requiring the 
appellant to comply with its terms on 20th March 1989. If the books 
of account existed the default was committed by non-compliance on 
this date and as at that time no penalty was leviable for non-production 
of the books he had acquired immunity in respect of this default. 
When the amended Act came into force the Income-tax Officer issued 
another notice under Section 22 (4) dated 4th January 1940, requiring 
production of books on 8th April 1940. This was with a view to bring 
the case under the amended Act for the default which the appellant 
committed before. In the case of Arjun Ehemji d Co.^, it was 
ruled by the Judicial Commissioner, Nagpur, that the proceedings 
initiated under any Act would be governed by the same Act and 
not by the Amendment Act. The question that was decided in that 
case was that in respect of proceedings started under the provisions of 
the Income-tax Act VII of 1918, only the Act VII of 1918 and not the 
subsequent Act XI of 1922 will apply. On the same lines we hold that 
the Amended Act of 1939 does not apply in the facts and circumstances 
of this case. 

6. We, therefore, accept this appeal and set aside the order of the 
Income-tax Officer imposing the penalty. The amount of penalty if 
paid will be refunded to the appellant.” 

(1) (1924) 1 1.T.C. 249 ; 80 LC. 362. 
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Oq the application of the Commissioner of Income-tax tinder Sec^ 
tion 66 (1) of the Indian Income-tax Act (XI of 1922) the Appellate 
Tribunal referred the case to the Madras High Court. 

STATEMENT OF CASE. 

“ The Commissioner of Income-tax, Madras, has asked us to state 
to the High Court of Madras under Section 66 (1) of the "income-tax 
Act the following questions of law as arising out of our order, dated 
the 20th January 1942 passed under Section 83 (4) in respect of appeal 
28 P. A. No. 1 of 1941-42. 

(i) Whether in the circumstances of the case the Income-tax 
Officer had no jurisdiction to serve the notice under Section 22 (4) 
dated 4th January 1940 and to direct the payment of penalty for non- 
compliance with that notice, under Section 28 (1) (b) of. the Income- 
tax Act as amended by Act VII of 1939. 

(ii) Whether the Appellate Tribunal is right in holding that in 
connection with the imposition of penalty under Section 28 ( 1 ) (b) for 
non-compliance of the provisions of Section 22 (4), the existence of the 
books of account, of which notice to produce has been given>, should be 
shown in some more tangible material than may ordinarily be necessary 
for the purpose of assessment under Section 23 (4). 

or 

Whether in the circumstances of the case the Appellate Tribunal 
was right in holding that there was justification for the respondent not 
producing the accounts which he had been called upon to produce by 
the notice under Section 22 (4), dated 4th January 1940. 

The respondent has submitted a reply urging that no question of 
law arises and says the Tribunal has found a question of fact. 

2. The question No. 1 as framed does not arise at all. The Tri- 
bunal never held that the Income-tax Officer has no jurisdiction to serve 
notice under Section 22 (4) but what it held was that the repetition of 
the same notice after the default was actually committed before the 
Amendment Act of 1939 came into force would not bring the failure 
within the ambit of the Amendment Act. The second question arises 
only in case it is held that the Income-tax Act as amended in 1989 
applies to the proceedings under reference. We consider that the ques- 
tions of law do not arise in the form raised but the ones referred to 
below can be said to arise inferentially from a perusal of the application 
made. We propose to state the case as under : — 

3. The respondent in this case was assessed for the year 1988-39 
under Section 28 (4) of the Income-tax Act. The assessment was made 
under Section 23 (4) as it was alleged that the respondent failed to 
comply with the terms of the notices issued under Section 22 (4) first 
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on the 11th March 1939 and second time on the 4th January 1940 
requiring him to produce the account books mentioned therein. The 
respondent had replied that he did not possess the account books men- 
tioned in the notice under Section 22 (4) but this case was not accepted 
and the assessment was made under Section 23 (4) on Slat January 
1940. The respondent preferred an unsncoessful appeal before the 
Appellate Assistant Commissioner against the assessment under Section 
23 (4) and took no further steps. The relevant assessment was for the 
year 1938-89 commencing from let April 1988 and ending on 3lBt 
March 1939. It may be pointed out that the notice under Section 22 
(4) of the Income-tax Act for production of the account books was first 
issued on 11th March 1939, requiring the appellant to produce the 
account books on the 20th March 1939. 

4. The Income-tax Officer issued a notice under Section 28 calling 
upon the appellant to show cause why penalty should not be levied 
upon him under Section 28 (1) (b) for failure to comply with the notice 
under Section 22 (4) of the Income-tax Act. One important fact may 
be mentioned and it is that the Income-tax Officer issued the notice on 
4th January 1940 under Section 22 (4) for the second time B.aTring r the 
appellant to produce the same books of account as were called for in 
the previous notice on 11th March 1939, mentioned above. The res- 
pondent pleaded that he had no account books but apparently this case 
of the respondent was not accepted and a penalty aggregating to the 
sum of Bs. 1,200 was imposed under Section 28 (1) (b) of the Income- 
tax Act that came into force on the Ist April 1939. 

6. Further from an unsuccessful appeal before the Appellate As- 
sistant Commissioner this matter for the imposition of penalty came 
up for hearing before this Tribunal and we held that we were not 
satisfied that this was a case for levy of penalty and as such allowed 
the appeal of the respondent. 

6. The first ground on which the penalty levied was cancelled by 
this Tribunal was that the proceedings for the levy of penalty in respect 
of an assessment for the year 1938-39 were governed by the Income- 
tax Act that was in force in that year and as under the provisions of 
that Act no penalty could be imposed for the alleged default, the 
penalty imposed was illegal. 

7. - The second reason for allowing the appeal of the respondent 
was, granting for purposes of argument that the Amendment Act of 
1989, which came into force on 1st April 1989, and which made the 
non-compliance of the notice under Section 22 (4) penal, was appli- 
cable to this case on the ground that the order under Section 28 
was passed in Pecember 1940, the default was committed on the 20th 
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March 1939, when he had been called upon by the noiiice of the 11th 
March 1939, to produce the books and he failed to comply. Assum* 
ing that the books of Sicconnt existed the default was committed 
on a date prior to the Amendment Act came into force and therefore 
no offence was committed to apply the Amended Act. 

8. Another reason which influenced this Bench of the Tribunal 
in coming to the conclusion that penalty could not be levied was that 
existence of the books of account was not established from some 
tangible materials and that the officers below acted merely on suspi- 
cion. The view was that the existence or the non-existence of the 
books of account in the case of imposition of penalty should^rtma facie 
be established by the Income-tax Officer for it is not possible for the 
respondent in this case to take the initial step in penalty proceeding and 
begin by proving the negative that the books did not exist. 

9. Arising out of the above facts three questions of law arise and 
we would place them in the sequence in which they occur : — 

10. Questions of Law Arising : — The first question that arises is 
in regard to the applicability of the particular Act to these penalty 
proceedings, whether the Act as it stood in 1938-39 or as amended in 
1939. The proposition of law may be stated thus : — 

Whether the proceedings in this case for the imposition of penalty 
in respect of the assessment for the year 1938-39 is governed by the 
Income-tax Act as it stood in 1938-89, the year of assessment or whe- 
ther they are governed by the Income-tax Act as amended from 1st 
April 1989, as the proceedings were completed in 1940. 

For the reasons stated in our order it was held that the Act as it 
stood in 1938-39 would apply and the penalty was not imposable. 

11. The second is ; — 

If it is held that the Income-tax Act as amended in 1939 should be 
applicable the next question will arise : 

When was the default committed whether on the 20th March 1939, 
in answer to the first notice prior to the commencement of the Amend- 
ed Act of 1939 or in January 1940 • when ^th ere was again a second 
default to comply with another notice under Section 22 (4) for the 
production of the same books. 

For the reasons stated in the order we held that the default was 
committed on 20th March 1939 before the Amendment Act which made 
the default penal and therefore no penalty would be levied. 

12. The third is : — 

If it is held that the Amended Act applied whether the view of law 
taken by the Tribunal that the existence of the books should be shown 
in some more tangible material than the one in the case of an order 
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under Section 23 (4) was right in arriving at the oonolnsion that the 
case was not a fit one for imposition of penalty. 

Zf it is held that the Amended Aot of 1939 is applicable, then the 
view of law taken by the Tribunal was that the existence of the books 
of account should be shown in some more tangible manner than it 
should ordinarily be necessary for the purpose of assessment under 
Section 23 (4). Section 23 (4) of the Indian Income-tax Act as amend- 
ed in 1939 reads as follows : — 

" If any person fails to make the return required by any notice 
given under sub-section (2) of Section 22 and has not made a return or 
a revised return under sub-section (8) of the same section or fails to 
comply with all the terms of a notice issued under s.ub-section (4) of 
the same section or, having made a return, fails to comply with all 
the terms of a notice issued under sub-section (2) of this section, the 
Income-tax Officer shall make the assessment to the best of hie judg- 
ment and determine the sum payable by the assesses on the basis of 
such assessment and, in the case of a firm, may refuse to register it or 
may cancel its registration if it is already registered.” 
and Section 28 (1) (b) of the same Act reads as : 

“If the Income-tax Officer, Appellate Assistant Commissioner or 
the Appellate Tribunal, in the course of any proceedings under this 
Act, is satisfied that any person 

has without reasonable cause failed to comply with a notice under 
sub-section (4) of Section 22 or sub-section (2) of Section 28, 

he or it may direct that such person shall pay by way of penalty, 
in addition to any tax payable by him, a sum not exceeding one and a 
times the amount of the income-tax and super-tax, if any, which 
would have been avoided if the income as returned by such person had 
been accepted as the correct income.” 

18. The applicant, the Commissioner of Income-tax, Madras, claims 
that the language of Sections 23 (4) and 28 (1) are similar and there- 
fore the observation of this Tribunal in their order out of which this 
reference arises, that the existence of the books of account should be 
established by a more tangible maimer for imposing a penalty under 
Section 28 than for an assessment under Section 23 (4) is not correct. 
It should be obvious that the language is not similar and that for mere 
non-compliance whatever may be the cause an order can be made under 
Section 23 (4) while an order under Section 28 can only be made if 
there has been a failure to comply without sufficient cause. The Tribu- 
nal therefore made the observation that for an order under Section 28 
"the existence of the books, the non-production of which will constitute 
1-34 
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an offence, mnst be proved by some more tangible evidence and that a 
mere snspicion will not be enongh to make an order under Section 28. 
The correctness of this observation, the Commissioner desires to be 
referred to the High Gonrt for their opinion. 

14. In arriving at this finding this Bench of the Tribunal took 
various facts into consideration. The question about the existence of 
the account books arose in the following year when the Appellate 
Assistant Commissioner doubted the existence of the books. The mere 
fact that the proceedings had been concluded under Section 28 (4) does 
not make the matter res judicata about the existence of the books. 
The penalty proceedings are altogether different from the assessment 
proceedings. The question in these proceedings is : — 

Whether the assessee failed to comply with the notice without any 
reasonable cause. 

An order under Section 23 (4) can be made if an asBessee fails to 
comply with all the terms of a notice under sub-section (4) of Sec- 
tion 22. The material placed for coming to the conclusion that an 
order under Section 28 (4) was validly made may or may not be suffi- 
cient in certain cases to enable mining an order under Section 28. 
The assessee may not care to proceed further in appeal regarding the 
particular sub-section (4) of Section 28 under which the order has been 
made as on appeal in respect of any order passed under Section 23 has 
been provided for in the Amendment Act of 1939. There is no re$ 
judicata or estoppel in the income-tax cases or proceedings. In the 
course of the penalty proceedings the respondent denied the existence 
of the books of account and the mere suspicion however strong it may 
be, it is submitted, is not a ground for imposition of penalty and tVij s 
is what the Tribunal meant in its order dated 20th January 1942. In 
short the Tribunal was not satisfied from the circumstances and from 
what the Appellate Assistant Commissioner said in the next following 
year that the books existed. 

15. If the decision of the Tribunal had not been intermixed with 
this question of law which the Tribunal enunciated in coming to this 
finding the matter would have been concluded. The Commissioner of 
Income-tax has asked for the exposition of law from the High Court 
and we think it fair to state this point also for the decision of the 
High Court. 

16. With this statement of the case we refer the following ques- 
tions of law to the High Court under Section 66 (2) of the Indian In- 
come-tax Act: — 

(t) Whether the proceedings in this case for the imposition of 
penalty in respect of the assessment for the year l988-89 are governed 
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by the Income>tas Act ae it stood in 1938-39, the year of assessment 
or whether they are governed by the Income-tax Act as amended 
from the 1st April 1939, as the proceedings were completed in 1940. 

(it) If it is held that the Income-tax Act as amended in 1939 
should be applicable the next question will arise : 

When was the default committed, whether on the 20th March 
1939 in answer to the first notice prior to the commencement of the 
Amended Act of 1939 or in January 1940 when there was again a 
second default to comply with another notice under Section 22 (4) for 
the production of the same books. 

(Hi) If it is held that the Amended Act applied whether the 
view of law taken by the Tribunal that the existence of the books 
should be shown in some more tangible material than the one in the 
case of an order under Section 23 (4) was right in arriving at the con- 
clusion that the case was not a fit one for imposition of penalty. 

17. The papers mentioned in the index will form the paper 
book.” 

K. V. Sesha Aiyangar, for Ihe Oommissioner. 

A. Lakshmayya, for the assessee. 

JUDGMENT. 

(Judgment of the Court was delivered by the Honourable the 
Chief Justice). 

This reference has been made by the Income-tax Appellate Tribu- 
nal, Calcutta Bench, under Section 66 (1) of the Income-tax Act at the 
request of the Commissioner of Income-tax, Madras. On the 15th 
August 1938 the assessees filed a return of their income for the year 
1938-39. On the 11th March 1939 the Income-tax Officer served a 
notice upon them under Sections 22 (4) and 23 (2) to produce the ac- 
counts of their money-lending business for the year 1937-38 and con- 
nected documents. The notice was to be complied with by the 20th of 
that month. The asBessees produced for the inspection of the Income- 
tax Officer certain books of account but when he examined them he 
considered that the assessees poBsessed another set of books which they 
had suppressed. When* the notice under Sections 22 (4) and 23 (2) was 
served on the assessees Section 28 had not been amended. It was 
amended with effect from the Ist April 1989. Sub-section (1) (b) of 
Section 28 now provides that if the Income-tax Officer, the Appellate 
Assistant. Oommissioner or the Appellate Tribunal in the course of pro- 
ceedings under the Act is satisfied that a person has without reasonable 
cause failed to comply with a notice under sub-secticn (4) of Section 22, 
or sub-section (2) of Section 23, he or it may direct him to pay by way 
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of penalty, in addition to the tax payable by him, a sum not exceeding 
one and a half times the income-tax and super-tax, if any, which would 
have been avoided if the income as returned by the person had been 
accepted as the correct income. 

On the 9th December 1939 the Income-tax Officer wrote to the 
assessees stating that a separate set of account books had been kept and 
that these had not been produced. On the 4th J anuary 1940 he caused 
to be issued a fresh notice under Sections 22 (4) and 23 (2) requiring 
the assessees to produce the books of account for the years 1987-38, 
1936-87 and 1936-86. The assessees did not comply with this notice. 
On the 31st January 1940 the Income-tax Officer assessed the assessees 
for the year 1988-39 on an income of Bs. 16,100. This assessment was 
under Section 23 (4). Two days before this assessment was made the 
Income-tax Officer served a notice upon the assessees requiring them to 
show cause why a penalty should not be inflicted under Sec- 
tion 28 (1) (b). The respondents appeared before the Income-tax Officer 
in compliance with this notice and he gave his decision' in an order 
dated the 21st December 1940. He held that there had been default in 
compliance with the notice to produce the books of account and conse- 
sequently he imposed a penalty of Bs. 1,200 in addition to the amount 
of tax payable under the order of assessment. 

The assessees challenged the correctness of both the orders of the 
Income-tax Officer in appeals to the Assistant Appellate Commissioner, 
who agreed with the Income-tax Officer. The assessees accepted the 
decision of the Assistant Appellate Oommissioner so far as it concerned 
the assessment to income-tax under Section 23 (4), but they appealed 
to the Income-tax Appellate Tribunal against the penalty which had 
been inflicted on them. The Tribunal allowed the appeal on the ground 
that' in connection with the imposition of a penalty for the non- 
production of books " the existence of the books should be shown in 
some more tangible material than it may ordinarily be necessary for 
purposes of an assessment under Section 23 (4).” The Tribunal also 
held that Section 28 could not be applied in a case where the assess- 
ment was for a period prior to the Ist April 1939 when the amendment 
came into force. ' * 

The Tribunal has referred three questions to the Court for deci- 
sion. They read as follows : — 

“ (1) WheTiher the proceedings in this case for the imposition of 
penalty in respect of the assessment for the year 1988-39 are governed 
by the Income-tax Act as it stood in 1938-89, the year of assessment, or 
whether they are governed by the Income-tax Act as amended from the 
let April 1939, as the proceedings were completed in 1940. 
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(2) If it is held that the Income-tax Act ae amended in 1939 should 
be applicable the next question will arise : when the default was commit* 
ted, whether on the 20th March 1939 in answer to the first notice prior 
to the commencement of the amended Act of 1939 or in January 1940 
when there was again a second default to comply with another notice 
under Section 22 (4) for the production of the same books. 

(3) If it is held that the Amended Act applied, whether the view of 
law taken by the Tribunal that the existence of the books should be 
shown in some more tangible material than the one in the case of an 
order under Section 23 (4) was right in arriving at the conclusion that 
the case was not a fit one for imposition of penalty.” 

It is regrettable that the Tribunal did not take greater care in fram- 
ing these questions. The second and third questions as they stand are 
not intelligible ; but we gather what is meant from the order which the 
Tribunal passed on the assessee’s appeal. 

The first question is whether Section 28 (1) (b) can be applied in 
respect of the failure to comply with the notice issued on the 4th Janu- 
ary 1940. It obviously could not be applied to the earlier notice because 
when that notice was issued the amendment had not been made. 
When the second notice was issued the amendment had been made and 
we consider that the section was applicable. When the amendment 
came into force the Income-tax OfScer had not made an assessment for 
the year 1938-39 and he was entitled to make it when he did, namely, 
on the 31st January 1940. It has been suggested that to hold that Sec- 
tion 28 (1) (b) applies to the second zrotice is making the section retros- 
pective, but this is not so. The Income-tax Officer had full power to 
issue the notice on the 4th January 1940 and failure to comply with it 
meant liability under Section 28(1) (b). The answer to the first ques- 
tion is that the Income-tax Officer had the right to act under 
Section 28 (1) (b) for failure to comply with the notice issued to the 
assessees on the 4th January 1940. This answer also covers the second 
question. 

The third question is really whether more evidence is required for 
the imposition of a penalty under Section 28 than would be required 
for a “ best judgment ” assessment under Section 23 (3). The two sec- 
tions have nothing in common and it is not possible to give a direct 
answer to the question. When the Income-tax Officer makes an assess- 
ment under Section 23 (4) it must be in the nature of an estimate, 
because the assessee has failed to place before him material for making 
an accurate assessment. In Income-tax Commissioner v. Badridas 
Bamrai Shop, AJcola\ the Privy Council pointed out ihow an Income- 
(1) (1937) 5. 1.T.B. 17Q at p. 180 ; 64 I.A. 104, 
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tax Officer should proceed when assessing under that section. Their 
Lordships said : 

" The Officer is to make an assessment to the best of his judgment 
against a person who is in default as regardp supplying information. He 
must not a<}t dishonestly or vindictively, or capriciously, because he 
must exercise judgment in the matter. He must make what he honest- 
ly believes to be a fair estimate of the proper figure of assessment and 
for this purpose he must, their Lordships think, be able to take into 
consideration local knowledge and repute in regard to the assessee’s cir- 
cumstances and his own knowledge of previous returns by and assess- 
ments of the assessee, and all other matters which he thinks will assist 
him in arriving at a fair and proper estimate ; and though there must 
necessarily be guess-work in the matter, it must be honest guess-work. 
In that sense, too, the assessment must be to some extent arbitrary.” 

The imposition of a penalty under Section 28 is not a matter of 
guess-work. Before imposing a penalty in such a case as this the In- 
come-tax Officer must have in his possession such, evidence as would 
convince a reasonably minded man that there exists a second set of 
books. It is not possible to lay down any hard and fast rule as to what 
is actually required. Each case' must depend upon its own circum- 
stances. We answer the third question in this sense. 

The Commissioner is entitled to his costs which we fix at Bs. 250. 

Reference answered accordingly. 


[In thb Bombat High Ooubt.] 

OOMMISSIONEE OE INCOME-TAX, BOMBAY 

V. 

MAHOMEDBHOY I. M. EOWJI. 

Bbauhoni, O.J., and Eania, J. 

April 8, 1943. 

Indian Inoomb-tax Aot (XI of 1922), 8bo. 9 (1) (iv) — Income 
FBOM Pbopbbtt — AiiLowanobs — ^MUNICIPAL Tax Paid undbb Oitx 
OP Bombay Mttnioipaii Act — Whbthbb “ An Annual Ohabgb not 
Bbing Capital Ohabgb ” — Whbthbb Allowable Dbduotion-j-Oity 
of Bombay Municipal Act (HI of 1888), Sec. 212. 

The Municipal tax levied on property under the Oity of Bombay 
Municipal Act and whioh when in arrear becomes a' charge on the pro- 
perty under Section 212 of that Aot, does not come within the ei^pression 
“ an annual charge not being a capital charge ” in Section 9 {1) {iv) of 
the Income-tax Act, 1922. Gonsequently, an assessee is not entitled to 
deduct from his incotMfrom property under Section 9 (i) (i«) of the 
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Ineome-iax Act, the amount paid by him as munic^al general tax in 
respect of his immoveable property under the City of Bombay Municipal 
Act* 

Case referred to:— 

Bejoy Singh Dodhuria e. Commissioner of Income-tax, Bengal (1933) I,L,R. 60 Cal. 
1029 : 1 I.T.R. 135 ; 60 I.A. 196 ; 6 I.T.C. 449. 

Case referred under Section 66 (2) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, Bombay: (Income- 
tax Beference No. 4 of 1943). 

REFERENCE TO HIGH COURT. 

“ Mt Lobbs, 

Under Section 66 (2) of the Indian Income-tax Act, XI of 1922 
(hereinafter referred to as “the Aot “), and at the instance of Mr. Maho- 
medbhoy I. M. Eowji (hereinafter referred as “ the assessee ”) I have 
the honour to refer for your Lordships’ decision the question of law 
stated in paragraph 7 below which has arisen from the assessment of the 
assessee for the financial year 1939-40, the relevant accounting period 
being the Samvat year 1994. 

2. Facts of the Case. — Section 140 of the City of Bombay Muni- 
cipal Act, III of 1888, prescribes three taxes which, shall be levied on 
buildings and lands in the City and shall be called property taxes,” 
namely, a water tax, a halalkhore tax and a general tax. Section 197 
states that “ each of the property taxes shall be payable in advance in 
half yearly instalments on each first day of April and on each first day 
of October ” ; and Section 212 states that “ property taxes due under 
this Act in respect of any building or land shall, subject to the prior 
payment of the land revenue if any due to the Provincial Oovernmeni 
thereupon, be a first charge upon the said building or land and upon the 
goods and chattels, if any, found within or upon such building or land 
and belonging to the person liable for such taxes.” 

3. During the relevant accounting period the assessee paid to the 
Bombay Municipality a sum of Bs. 16,370 on account of the mttnicipal 
general tax on properties belonging to him. He claimed that this sum 
shoud be allowed as a deduction against his income from property 
under the provisions of Section 9 of the Act. The relevant portion of 
this section, as amended by the Income-tax (Amendment) Act, 1939, 
reads as follows : — 

“ 9. (1) The tax shall be payable by an ass.essee under the head 
“ Income from Property ” in respect of the bona fide annual value of 
property consisting of any buildings or lands appurtenant thereto of 
which he is the owner, other than such portions of such property as 
he may occupy for the purposes of any business, profession or vocation 



322 INOOMK TAX BBPOBTa [Voii. XI 

carried on by him the profits of which are assessable to tax, subject to 

the following allowances, namely : — 

* « 

(iv) where the property is subject to a mortgage or other capital 
charge, the amount of any interest on such mortgage or charge ; where 
the property is subject to an annual charge not being a capital charge, 
the amount of such charge ; where the property is subject to a ground 
rent, the amount of such groxmd rent ; and where the property has 
been acquired, c\>n8tructed, repaired, renewed or reconstructed with 
borrowed capital, the amount of any interest payable on such capital. 

(v) any sums paid on account of land revenue in respect of the 
property.” 

The assessee claims that he is entitled to the deduction mainly by 
reason of the words ” where the property is subject to an annual 
charge not being a capital charge, the amount of such charge.” These 
words were inserted in clause (iv) by the Income-tax (Amendment) 
Act, 1989, and were therefore not applicable to the assessments of 
earlier years. 

4. The Income-tax Officer held that the general tax paid to the 
Bombay Municipality could not be regarded as an annual charge for 
the purpose of Section (9) 1 (iv) of the Act. He therefore refused to 
allow the deduction claimed by the' assessee and he proceeded to make 
an assessment on the total income of Bs. 1,56,450, consisting of 
Bs. 1,26,172 from property and Bs. 80,278 from mortgages and divi- 
dends. A copy of the assessment order is annexed and marked A. 

5. The assessee then appealed to the Appellate Assistant Com- 
missioner, B Bange, Bombay, on three points. The Appellate Assist- 
ant Commissioner accepted one of these points and partially accepted 
the second, with the result that the total income was reduced to 
Bs. 1,48,588. As regards the general property tax paid to the Munici- 
pality however he agreed with the conclusion reached by the 
Income-tax Officer. A copy of the appellate order is annex- 
ed and marked B. 

6. Being dissatisfied with the decision regarding the property tax 
the assessee submitted an application to the Commissioner of Income- 
tax, Bombay, under Sections 83 and 66 (2) of the Act, in which he re- 
quested the Commissioner either to exercise his powers of revision or 
to make a reference to the High Court. A copy of the application is 
annexed and marked C. 

7. QtMStion yof Hsowtoft.— Since I am not prepsuced to revise 
the assessment I refer the following question for your Lordships’ 
decision • 
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" Whether under the provisions of Section 9 of the Act the 
assessee is entitled to a deduction of Es. 16,870, being the municipal 
general tax paid to the Bombay Municipality in respect of the immove- 
able property belonging to him.” 

8. Opinion of the Commissioner.— -As has already been stated the 
assessee contends that the municipal general tax is an “ annual charge ” 
on his properties within the meaning of Section 9 (1) (iv) of the Act. 
Since the term “ annual charge ” has not been defined it has to be 
interpreted in the light of the other provisions of the Act, and I 
submit that clause (v) of the same sub-section is of special significance 
in this connection. Clause (v) allows the deduction of “any sums 
paid on account of land revenue in respect of the property.” Arrears 
of land revenue have always been considered to be a paramount 
charge on the land and Section 212 of the City of Bombay Municipal 
Act, which has been quoted in paragraph 2 above, expressly states that 
the enlarge in respect of the property taxes is “ subject to the prior 
payment of the land revenue.” Like the municipal general tax land 
revenue is normally payable twice a year, and if the municipal tax can 
be regarded as an annual charge it seems cleat that the land revenue 
would also be an annual charge. Hence if the words “ annual charge ” 
in clause (iv) could be interpreted as including charges created by the 
operation of law in respect of arrears of municipal and other taxes 
clause (v) would be redundant. There would also be an inconsistency 
in the provisions of the two clauses since clause (v) permits land 
revenue to be deducted only if it has actually been paid whereas under 
clause (iv) the amount of the charge would be deductible irrespective 
of actual payment. 

9. I further submit that the Legislature must be presumed to 
have been aware of the existing state of the law on the subject. In 
Krishnalal Seal In re^, the Calcutta High Court had held that in 
calculating the annual value of property under Section 9 before its 
amendment an assessee was not entitled to make any deduction on 
account of the municipal tax payable under Section 149 of the Calcutta 
Municipal Act of 1923, and this decision had been followed by a Pull 
Bench of the Punjab High Court in Lalla Mai Sangham Lai v. 
Commissioner of Income-tax, PimjabK It therefore seems reason- 
able to presume that if the Legislature had intended to override 
these decisions and to allow deductions in respect of municipal 
taxes it would have made a specific provision for the purpose. This 
presumption is strengthened by the fact that a specific provision does 
exist in clause (ix) of sub-section (2) of Section 10, which allows the 

(l) (1932) 6 I.T.C. 273. (2) (1936) 4 I.T.R. 250. 

1—35 ft 36 
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dedaction of “ any sums paid on account of land revenue, local rates or 
mnnicipal taxes in respect of such part of the premises as are used for 
the purposes of the business, profession or vocation.” If the intention 
of the Legislature had been to allow a deduction for municipal taxes 
as contended by the assessee the natural course would have been to 
insert a similar provision in Bub>se^ion (1) of Section 9 in place of 
the existing clause (v). 

10. Apart from these considerations I submit that the property 
taxes imposed under the provisions of the City of Bombay Municipal 
Act become a charge on the property only when they are due and re- 
main unpaid. In other words they are of the nature of a contingent 
charge. Charges of this nature are distinguishable from charges which 
exist Irrespective of any action that may be taken by the owner and 
which in effect constitute a burden on the property at all times. In my 
opinion the provisions of Section 9 (1) (iv) have reference to charges of 
the latter kind and a charge which is of the nature of a contingent 
charge is not an *' annual charge ” within the meaning of that section. 

11. For the above reasons, 1 am respectfully of opinion that the 
deduction claimed by the assessee is not admissible and that the ques- 
tion which has been stated should be answered in the negative.” 

Sir JamsJiedji Eanga, with N. P. Engineer, Advocate General, for 
the assessee. 

Ot Setalvad, with 0, N. Joshi, for the Commissioner. 
JUDGMENT. 


Bbaumont, C. J. — This is a reference made by the Commissioner 
of Income-tax under Section 66 (2), Indian Income-tax Act, 1922 
raising the question : ’ ’ 

"Whether under the provisions of Section 9 of the Act the asses- 
see is entitled to a deduction of Bs. 16,370, being the municipal general 
tax paid to the Bombay Municipality in respect of the im m ovable 
property belonging to him ? ” 


Section 9 of the Indian Income-tax Act deals with the heading 
"Income from property,” and directs that the tax shall be payable bv 
an assessee under that head in respect of the bona fide annual value of 
property consisting of any buildings or lands appurtenant thereto of 
which he is the owner, subject to certain allowances. The only allow 
ance, which, it is suggested, applies to this case, arises under sub-clause 
M, w^ch was amended in the year 1989. The sub-clause reads • 

mortgage or other capital 

charge the amount of any interest on such mortgage or charge.” 
ihen the following words were added in 1939 ; 
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“ Where the property is subject to an annual charge not being a 
capital charge, the amount of such charge.” 

Now, the question is whether any municipal taxes payable under 
the City of Bombay Municipal Act come within the words ” an annual 
charge not being a capital charge.” In order to answer that question 
one must, in the first place, look at the Municipal Act to see the nature 
of the taxes imposed. 

Sections 126 and 128 of the City of Bombay Municipal Act, 1888, 
require the Standing Committee to prepare a budget for the ensuing 
year, and Section 139 defines the taxes which may be levied, which 
include property taxes, and amongst property taxes is a general tax, 
and that is the tax which is relevant for the present purpose. Section 
143 provides that the general tax shall be levied in respect of all build- 
ings and lands in the city with the exceptions mentioned. Section 146 
directs what persons are to be liable for the taxes ; in the case of pro- 
perty let, it is the lessor; in the case of property sub-let, the superior 
lessor; it may in certain cases be the occupier. Then Section 156 
requires the Commissioner to keep an assessment book in which the 
particulars of the various properties and the amounts of assessment 
have to be entered ; and under Section 166 the entries in that book 
become binding after an opportunity has been given for objections to 
be lodged and considered. Section 175 and the following sections 
provide for the case of a building having been vacant for not less than 
sixty consecutive days, and for the tax' having been paid, and provide in 
such a case for a refund of part of the tax. Section 197 provides that 
each of the property taxes shall be payable in advance in half-yearly 
instalments on each first day of April and each first day of October. 
Then comes Section 212, which is the section creating a charge, and 
that provides, so far as material, that property taxes due under the Act 
in respect of any building or land shall, subject to the prior payment 
of the land revenue due to Government, be a first charge upon the 
building or land and upon the goods and chattels found within or upon 
such building or land and belonging to the person liable for such taxes. 
So that the property tax is leviable in respect of a jear, is payable in 
advance half-yearly on April 1, and October 1, and when in arrear, the 
tax becomes charge on the property. The question is whether that tax 
can be said to be “ an annual charge not being a capital charge.” 

I do not find it very easy to say what is the meaning of “ an annual 
charge.” The words in their most natural significance would mean a 
charge arising annually. But charges as a rule do not arise annually. 
The words, 1 think, would cover a charge to secure an annual liability, 
tmd in that sense it is argued that this tax is an annual charge. It is to 
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be noticed that the charge only comes into existence when default is 
made in payment of taxi and nainrally ceases as soon as the payment 
is made. So that the charge is unlikely to enure for a year, since the 
liability is unlikely to exist for a year. Whether it can be said that 
this is an annual charge maybe doubtful, but it seems to me plain that 
it cannot be described as “ annual charge not being a capital charge.” 
1 do not know what meaning can be assigned to the expression in the 
sub-section “ a capital charge,” except a charge on capital, though it is 
not necessary to consider the meaning of the expression except in rela- 
tion to the charge arising under Section 212 of the Municipal Act. To 
my mind, such a charge is unquestionably a charge on capital, and, in 
my view, therefore, one cannot say that the general tax falls within 
the expression an annual charge not being a capital charge,” which 
has bean added to Section 9 (1) (iv). It is said that those words were 
added by virtue of the Privy Council decision in Bejoy Singh Dudhuria 
V. Commissioner of Income-tax, Calcutta ^ ; but if that be so, I think the 
Legislature must have misunderstood that decision. All that the Privy 
Council decided in that case was that where a person was entitled to 
income, and had to pay out of that income an annuity to his father’s 
widow, that annuity was a charge on income, which had in effect prior- 
ity to his own title, and, therefore, income which was payable to the 
father’s widow never became the income of the assessee liable to assess- 
ment under the Act. That case was not dealing with allowances. 

The question whether municipal taxes ought to be made the sub- 
ject of an allowance can hardly have been absent from the minds of the 
Legislature when they amended Section 9 (1) (iv). Income-tax Act, 
because Seotien 9 (1) (v) allows a deduction in respect of any sums paid 
on account o^ land revenue, and land revenue for this purpose is on 
much the same footing as municipal taxes. Moreover Section 10, which 
deals with aUowances which may be claimed by a person assessed in 
respect of a business, allows deduction of any sums paid on account of 
land revenue, local rates or municipal taxes in respect of such part of 
the preinises as is used for the purposes of the business. So that it can- 
not, I think, be questioned that the Legislature bad in mind the ques- 
tion whether an allowance should be made in respect of local rates or 
municipal taxes, and it is, to my mind, inconceivable, if they had meant 
to allow a deduction of that nature, that they would not have said so in 
express words. The general nature of deductions allowed from what is 
assessable income seems to me to be (a) payments necessary to preserve 
the property, such as payments for ground tent and interest on mort- 
gages and (b) payments necessary in order to enable the income to be 
U) (1933) I.JUR. 60 CaL 1029 : I I.T.R. 135. 



1013] COMMB. OF INO. TAX, BOMBAY V. MAHOMMDBHOY BOWJI 327' 

earned or received. That seems to be the general principle underlying 
the deductions allowed by the Act, and, it is difficult, to my mind, to 
say that payment of municipal taxes falls within such a principle ; so 
that I should not expect to dud such taxes allowed as a deduction. The 
payment of municipal taxes results in the provision of various amen- 
ities for the property in respect of which they are paid, and if those 
amenities were not provided by the Municipality, they would have to 
be provided in many cases by the owner, and there is no heading under 
which such payments could be claimed as deductions in respect of in- 
come-tax. Therefore, if the Legislature were minded to authorise a 
deduction in respect of municipal taxes, I should have expected them 
to say so in clear language, and there would be no difficulty in drafting 
a sub-section covering the point. 1 find it impossible to suppose that 
the Legislature, whatever they may have intended the words to cover, 
can have intended to include municipal taxes in such an expression as 
an annual charge not being a capital charge.” It is not necessary for 
us to consider what he exact meaning of those words is. It is sufficient 
to say that they do not cover municipal taxes which are made a charge 
on property under Section 212 of the Bombay Municipal Act. 

That being so, the answer to the question raised must be in the 
negative. 

The assessee to pay costs. 

Eania, J. — agree that the answer should be as stated in thejud- 
ment of the learned Chief Justice. 1 do not propose to accept the 
burden of defining what would fall within the amending words in 
clause (iv) of Section 9. To say the least it is drafted very inartistioally. 
The expressions “ annual charge ” and “ not being of a capital nature” 
are not defined anywhere. One can understand annual payment or 
annual receipt. I do not see how a charge can be annual unless it 
means a charge in respect of a payment to be made annually. The 
different meanings given to the word “ annual ” in Murray’s English 
Dictionary do not fit in with ” charge” unless the meaning indicated 
above is given to the expression " annual charge.” In considering the 
nature of this charge, it has to be noted that in the first instance the 
tax is fixed for a whole year, but it is liable to be varied under the 
power of increasing taxation, when necessary. It is also liable to be 
reduced if the property remains vacant for the different periods men- 
tioned in the Municipal Acli. Again, there is no charge at all till the tax 
has become due. That is made clear by the words of Section 2L2 of 
the City of Bombay Municipal Act. If, therefore, a landlord had paid 
a sum in advance, and on the Municipality fixing the sum of the tax 
before April 1 in a year, the landlord wrote to the Municipality to 
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appropriate what he had paid in advance against the tax for the whole 
year, there will be no charge at all. The fact that the tax can be paid 
in two instalments makes the position peculiar. After the tax is fixed 
for the year suppose a payment is made for the first half-year, but not 
for the second half ; under Section 212 of the Municipal Act it is clear 
that there is a charge on the property for what remains due for the 
second half. Still, it will not be for the annual payment and therefore 
not an annual charge. One of the recognised meanings of the word 
“ ftTiTina.1 ” is “ anything that lasts lor a year. ” In my opinion, there- 
fore, the nature of the tax imposed by the Municipal Act dues not bring 
it under the category of annual charge. 

The words “ not being of a capital nature ” also are not clear, for 
myself, I do not accept the contention that a document which provides 
that a certain payment to be made monthly or annually -and charged on 
the immoveable property or the estate of an individual, e.p., a charge 
declared under an agreement or a decree in favour of a Hindu widow 
for her maintenance, is a document creating a charge of capital nature. 
I limit this decision expressly to the words used in Section 212 of the 
City of Bombay Municipal Act, and having regard to the nature of the 
tax contemplated by the sections of .that Act. The point under consider- 
ation, in my opinion, is not free from doubt, but having regard to the 
fact that in Section 10 there is express provision for the allowance of 
land revenue, local rates or municipal taxes on the property used for 
business, |>rofes8ion or vocation, if the Legislature were so minded they 
could have used the same words in clause (iv) of Section 9, if a similar 
allowance was intended there. 1 think- it is highly desirable for the 
Legislature to make clear what is intended to be covered by the clause 
inserted in amending Section 9 (iv). 

Befermee answered accordingly. 


[In the Pbivt Oounoil.] 

INDIAN lEON & STEEL 00., LTD. 

V. 

OOMMISSIONBE Of INCOME-TAX, BENGAL. 

Lobd Atkin, Loud Bussklii of XiliiOWBN and Lobd Pobikk. 

March 26, 1943. 

INDUN Income-tax Act (XI of 1922), Secs. 10 (2) (vi), 26— 
Dbfbeoiation AiiIiowanob— Sttoobssion to Business Dubino Ao- 
oouNTiHo Ybab — Whbthbb Suoobsbob Entitled to Benefit of 
Unabsobbed Dbpbboiaiion of Pbedeobssob— Computation of 
Dbpbboution— “ Obioinal Cost to Assesses "—Whbthbb Obiginal 
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Cost to Prbdbgbssob ob sdcgbssob — Proper Method op Compu- 
tation — Meaning of “ Assesses.” 

By an agreement dated 8th September 1986^ made between the ap» 
pellant company and another company named the Bengal Iron Company 
Ltd.^ the former agreed to acquire and take over the whole of the pro- 
perby and assets of the latter as existing on the date of transfer. In 
pursuance of this agreement the Bengal Company transferred all its 
property and d,ssets on the 2nd December 1986^ to the appellant com- 
pany which continued to carry on the business of the Bengal Company 
as part of <md in combination with its existing business. The agreement 
contained a clause assigning * so far as capable of being assigned^ any 
claim which the Bengal Company may have in respect of miabsorbed 
depreciation allowances.^ At the time of the amalgamation the Bengal 
Compa/ny had to its credit unabsorbed depreciation allowance to the 
extent of Its. 86,46,160 which it could set off against future profits. 
8imila/rly, the appellant company had an unabsorbed depreciation allow- 
ance of Bs. 62,00,776. Held, by the Judicial Committee, affirming the 
decision of the High Court of Calcutta, (i) that the appellant company 
was not entitled to have the depreciation allowance of the Bengal Com- 
pany computed on the original cost of such assets to the Bengal compawg 
for the whole of the previous year but only up to the date of succession 
a/nd that after that date it had to he computed on the original cost to 
the appellant company ; ( ii) that the appellant company was not in 
law entitled to carry forward the umahsorbed depreciation allowance 
of the Bengal Compa/ny. 

Though the word ‘ assessee * in Section 10(2) must, when there is a 
successor to the business charged to tax, he read in certain of the para- 
graphs as including both predecessor and successor, it does not follow 
as a consequence that the unabsorbed depreciation of the predecessor 
must be added to that of the successor or that even in a case when the 
only business concerned is that which is transferred, the business when 
transferred carries to the purchaser its unabsorbed depreciation. 

Section 26 is concerned not with the compulation of tax, but with the 
person upon whom the liability is imposed. It is only when the person 
to pay has been ascertained that the terms of Section 10 become material 
in order to discover how the amount to be paid is to be computed. 

The true meaning of Section 26 and Section 10 (2) is that the 
•profits of the predecessor are to be ascertained in accordance with the 
provisions of Section 10 for the period during which it carried on the 
business and the profits of the successor are to be ascertained for the 
period during which it carried on that business in accordance with the 
same principles. By adding the liability for the former period to the 
liability for the latter period, the successor will be assessed as if it had 
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ham ectffying on tho business tJvfougJiout the yeof. within the tnectning 
of Section 26. 

Fot the putposes of computing depreciation in cases of succession, 
‘ cost to the assesses ’ means cost to the predecessor so long as he conti- 
nued to he the owner of the property. But once the property has passed 
to the successor, he is the assesses and depreciation is to be calculated 
on the cost to him and not on the cost to his predecessor. 

Commissioner of Income-tax v, Buchingham and Gagnatio Co. Ltd. 
[1936] (63 I. A, 74 ; 31. T. E. 384) and Commissioner of Income-tax v. 
Masagaon Booh Ltd., [1938] (I. Li. E. 1938 Bom. 374 ; 6 I. T. E. 124) 
approved ; In re Eamlapat Motilal [1939] (7 I. T. E. 374) disapproved. 
Indian Iron and Steel Go., In re [1941] (9 1. T. E. 639) affirmed. 

Appeal (P. C. Appeal No. 7 of 1942) against the Judgment of the 
Calcutta High Court m Eeference No. 13 of 1940 reported as Indian 
Iron and Steel Co., In re [1941] (9 I. T.E. 639). 

Boland Burrows, K. C., Reginald Hills and W. W. K. Page, for 
the appellant. 

J. Millard Tucker, E. C., U. Sen Qupta and N. B. Mustoe, for the 
respondent. 

JUDGMENT. 

Lobd Pobibb. — The Appellant is a Company incorporated and 
registered under the Indian Companies Act in the year 1918. It carried 
on the business of an iron-founder and steel maker at Eirapur in the 
Province of Bengal. 

By an agreement dated the 8th September, 1936, made between 
the appellant and a company named the Bengal Iron Company, Ltd., 
the former agreed to acquire and take over the whole of the property 
and assets of the latter as existing on the date of transfer. 

This second company was incorporated and registered in England 
and had carried on at Eulti in the same Province a business similar to 
that of the appellant. On the 2nd December, 1936, in pursuance of 
this agreement, and after it had been sanctioned by the High Court in 
England, the Bengal Company transferred to the appellant the whole 
of its undertaking and assets, and from the 3rd December (1) the ap- 
pellant carried on the business previously carried on by that company 
as part of and in combination with its own existing business, and (2) 
the Bengal Company ceased to carry on business and went into volun- 
tary liquidation. 

In addition to the provisions already set out, the agreement of the 
8th September contained {inter alia) a further clause assigning, “ so 
far as capable of being assigned, any claim which the Bengal Company 
may have in respect of unabsorbed depreciation allowances.'’ These 
allowances are those specified in Section 10 of the Indian Income-tax 
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Aot, 1922, a section which, so far as is material, contains the following 
provisions : 

10. (1) The tax shall be payable by an assessee under the head 
'* Business ’’ in respect of the profits or gains of any business carried 
on by him. 

(2) Such profits or gains shall be computed after making the 
following allowances, namely : — 

(i) any rent paid for the premises in which such business is 
carried on, provided that, when sny substantial part of the premises is 
need as a dwelling honse by the assessee, the allowance under this 
clause shall be such sum as the Income-tax Officer may determine hav- 
ing regard to the proportional part so used. 

(ii) in respect of repairs, where the assessee is the tenant only 
of the premises, and has undertaken to bear the cost of such repairs, 
the amount paid on account thereof, provided that, if any substantial 
part of the premises is used by the assessee as a dwelling-house, a pro- 
portional part only of such amount shall be allowed. 

(vi) in respect of depreciation of such buildings, machinery, 
plant, or furniture being the property of the assessee, a sum equivalent 
of such percentage on the original cost thereof to the assessee as may 
in any case or class of cases be prescribed : 

Provided that — 

(a) the prescribed particulars have been duly furnished ; (b) where 
full effect cannot be given to any such allowance in any year, owing to 
there being no profits or gains chargeable for that year, or owing to the 
profits or gains chargeable being less than the allowance, the allowance 
or part of the allowance to which effect has not been given, as the case 
may be, shall be added to the amount of the allowance for depreciation 
for the following year and deemed to be part of that allowance, or, if 
there is no such allowance for that year, be deemed to be the allowance 
for that year, and so on for succeeding years ; and (c) the aggregate of 
all such allowances made under this Act or any Act repealed hereby, 
or under the Indian Income-tax Act, 1886, shall, in no case, exceed the 
original cost to the assessee of the buildings, machinery, plant, or 
furniture, as the case may be ; 

(vii) in respect of any machinery or plant which, in oonsequenoe ' 
of its having become obsolete, has been sold or discarded, the difference 
between the original cost to the assessee of the machinery or plant as 
reduced by the aggregate of the allowances made in respect of depre- 
ciation under Clause (vi) or any Act repealed hereby, or the Indian 
Income-tax Aot, 1886, and the amaunt for which the machinery or plant 
is actually sold, or its scrap valqe; 

J-97 
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(Tii-a) in respect of animals which have been used for the purpose 
of the business otherwise than as stock in trade and have died or become 
permanently useless for such purpose, the difference between the 
original cost to the assessee of the animals, and the amount. If any 
realised in respect of the carcasses or animals. 

In a case where a company continues to carry on its own business 
the principle for computation of these allowances is reasonably well 
settled, but where one company absorbs another at the end or in the 
course of a current fiscal year difficulties have from time to time arisen 
as to the correct allowances to be made. 

• The statutory provision dealing with the liability to tax of a com- 
pany whose business is transferred at these times is contained in Bee- 

tion 26 (2) of the same Act and is as follows : 

26. (2) Where, at the time of making an assessment under Sec- 
tion 23, it is found that the person carrying on any business, profes-' 
Sion or vocation has been succeeded in such capacity by another person 
the assessment shall be made on such person succeeding, as if he had 
been carrying on the business, profession or vocation throughout the 


The question for their Lordships' determination is to ascertain the 
true construction to be placed upon the two sections quoted when read 
together and to determine the principle upon which depreciation is to 
be computed and allowed in the case of such a change 

After the amalgamation of the two companies an assessment was 
m^e upon the appeUant company for the year 1937-38, based upon the 
^res of the previous year, April 1st 1986, to March 31st, 1987 the 
year m which the transfer took place. Against this assessment 
Indian company appealed and the Assistant Commissioner of Income- 
tax made an alter ed assessment which has been summarised in a case 

fiscal year 1936-86 this allowance in the case of the BeUtt r ® 
had reached the figure of Bs. 85 45 ifio ar..^ • 4 .u Company 

Company amounted to Rs. 62 00 776 Admfff f 

of those two separate enmnlr.- * , as at that date each 

any future profit made by it ttiHe ‘o set off against 

p maae by it the depreciation allowance to which it 
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was then entitled. The question now in dispute arises as to the amount 
of benefit to which the combined companies, if they may be so describ- 
ed, are entitled at the end of the next fiscal year and how much of that 
amount can be carried on to future years. The appellant maintained 
that it must be assessed under Section 26 (2) in respect of the business 
of the Bengal Company as if it had been carrying on that business as 
a separate activity for the whole year and had received the whole of 
the profits for that year. 

The profits, it is alleged, of the Bengal Company’s business had to be 
ascertained up to the end of the 2nd December, 1936 ; to those profits 
must be added the proper proportion of the profits of the combined 
businesses attributable to the Bengal Company’s portion of it, calculat- 
ed in accordance with the method adopted in Bell v. National Provin- 
cial Banh^. From the total yearly profits of that business, ascertained 
in that way, the appellant was entitled to have the advantage of deduct- 
ing the previously ascertained unabsorbed depreciation allowance of 
Bs. 86,69,148, and also further depreciation allowances for the current 
year, calculated over the whole of the period upon the original cost 
to the Bengal Company of the assets upon which depreciation was 
allowable. 

Similarly, it was said, with reference to the Indian Company the 
profits must be ascertained by the same method of computation, and 
were subject to the deduction of the original unabsorbed depreciation 
allowance allotted to that company of Bs. 62,00,776, together with the 
appropriate depreciation for the current year calculated upon the same 
principles as those adopted in the case of the other company. The pro- 
fits and allowances having been ascertained in this way, the appellants 
contended that the lesser sum, profits, should be deducted from the 
greater, i.e., the unabsorbed depreciation allowance, and the resultant 
figure carried forward to the next year, the appellant being thus entitled 
to the future benefit of both sets of unabsorbed depreciation allowance 
as a deduction from its future profits. 

The respondent, on the other hand, asserted that the correct 
method to adopt was to find the profits of the Bengal Company for the 
8 months from the 1st April to the 2nd December, 1936, and to deduct 
the resultant figure from the unabsorbed depreciation allowance stand- 
ing to the credit of that company on the 1st April, 1986, together with 
the further proper depreciation to be allowed to that company for the 
same 8 months, calculated on the original cost of those assets to that 
company. This calculation admittedly would result in a minus figure, 
but, said the income-tax ofilcials, no further benefit of this unabsorbed 
depreciation was to be given to anyone, 

(1) (1903)STaxCa8.1. 
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(vii-a) in respect of animals which have been need for the purpose 
of the business otherwise than as stock in trade and have died or become 
permanently useless for such purpose, the difference between the 
original cost to the assessee of the animals, and the amount. If any 
realised in respect of the carcasses or auimals. 

In a case where a company continues to carry on its own business 
the principle for computation of these allowances is reasonably well 
settled, but where one company absorbs another at the end or in the 
course of a current fiscal year difficulties have from time to time arisen 
as to the correct allowances to be made. 

' The statutory provision dealing with the liability to tax of a com- 
pany whose business is transferred at these times is contained in Sec- 
tion 26 (2) of the same Act and is as follows : — 

“ 26. (2) Where, at the time of making an assessment under Sec- 
tion 23, it is found that the person carrying on any business, profes- 
sion or vocation has been succeeded in such capacity by another person, 
the assessment shall be made on such person succeeding, as if he had 
been carrying on the business, profession or vocation throughout the 
previous year, and as if he had received the whole of the profits for 
that year.” 

The question for their Lordships’ determination is to ascertain the 
true construction to be placed upon the two sections quoted when read 
together and to determine the principle upon which depreciation is to 
be computed and allowed in the case of such a change. 

After the amalgamation of the two companies an assessment was 
made upon the appellant company for the year 1937-38, based upon the 
figures of the previous year, April 1st 1936, to March 31st, 1987, the 
year in which the transfer took place. Against this assessment the 
Indian company appealed and the Assistant Commissioner of Income- 
tax made an altered assessment which has been summarised in a case 
afterwards stated by the Commissioner on the 19th December, 1940. 

Before the summarised conclusions arrived at by the Assistant 
Commissioner are set out it is desirable to state the relevant facts and 
the contentions put forward on behalf of each of the parties. 

Up to the time of the amalgamation neither company had b^een 
very successful, with the result that each had acquired under Section 10 
(2) (vi) a large unabsorbed depreciation allowance. By the end of the 
fiscal year 1936-86 this allowance in the case of the Bengal Company 
had reached the figure of Es. 86,46,160, and in the case of the Indian 
Company amounted toEs. 62,00,776. Admittedly as at that date each 
of those two separate companies could have claimed to set off against 
any future profit made by it the depreciation allowance to which it 



1943] INDIAN tRON & STEEL 00., LTD. V. COMMR. OF INO. TAX, BBNOAL 333 

was then entitled. The question now in dispute arises as to the amount 
of benefit to which the combined companies, if they may be so desorib* 
ed, are entitled at the end of the next fiscal year and how much of that 
amount can be carried on to future years. The appellant maintained 
that it must be assessed under Section 26 (2) in respect of the business 
of the Bengal Company as if it had been carrying on that business as 
a separate activity for the whole year and had received the whole of 
the profits for that year. 

The profits, it is alleged, of the Bengal Company’s business had to be 
ascertained up to the end of the 2nd December, 1936 ; to those profits 
must be added the proper proportion of the profits of the combined 
businesses attributable to the Bengal Company’s portion of it, calculat- 
ed in accordance with the method adopted in Bell v. National Brovin- 
dial BanV-. From the total yearly profits of that business, ascertained 
in that way, the appellant was entitled to have the advantage of deduct- 
ing the previously ascertained unabsorbed depreciation allowance of 
Bs. 85,69,148, and also further depreciation allowances for the current 
year, calculated over the whole of the period upon the original cost 
to the Bengal Company of the assets upon which depreciation was 
allowable. 

Similarly, it was said, with reference to the Indian Company the 
profits must be ascertained by the same method of computation, and 
were subject to the deduction of the original unabsorbed depreciation 
allowance allotted to that company .of Be. 62,00,776, together with the 
appropriate depreciation for the current year calculated upon the same 
principles as those adopted in the case of the other company. The pro- 
fits and allowances having been ascertained in this way, the appellants 
contended that the lesser sum, i.e., profits, should be deducted from the 
greater, the unabsorbed depreciation allowance, and the resultant 
figure carried forward to the next year, the appellant being thus entitled 
to the future benefit of both sets of unabsorbed depreciation allowance 
as a deduction from its future profits. 

The respondent, on the other hand, asserted that the correct 
method to adopt was to find the profits of the Bengal Company for the 
8 months from the 1st April to the 2nd December, 1936, and to deduct 
the resultant figure from the unabsorbed depreciation allowance stand* 
ing to the credit of that company on the 1st April, 1936, together with 
the further proper depreciation to be allowed to that company for the 
same 8 months, calculated on the original cost of those assets to that 
company. This calculation admittedly would result in a minus figure, 
but, said the income-tax ofiicials, no further benefit of this unabsorbed 
depreciation was to be given to anyone, 

(1) (1903) S Tax CBS. 1. 
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So far as the Indian Company was concerned, it was to enjoy the 
advantage of 

(1) depreciation allowance for the whole year in respect of its 
original buildings, etc., calculated on the cost of those assets to it, 

(2) depreciation allowance for the period 8rd December, 1936, 
to Slst March, 1937, on the assets acquired from the Bengal Company, 
calculated not on the cost to that company, but on the price at which 
the Indian Company acquired them from that company, and 

(3) its own nnabsorbed allowance carried forward from the 
beginning of the fiscal year. 

From these three sums added together was to be deducted the 
profits of the business — meaning thereby the profits of the Indian 
Company (if any) for the whole year, together with those of the ac- 
quired business for the period 3rd December, 1936, to Slst March, 
1937. The resultant sums would still be a minus quantity and would 
remain as an nnabsorbed depreciation allowance to the credit of the 
Indian Company, but the benefit of the nnabsorbed balance of the 
other company could not be used to diminish future income-tax re- 
turns of the Indian Company. 

The contentions of each party as applicable to the present case 
can be set out with substantial accuracy by quoting from the figures 
in the stated case. 

The company in their return claimed the following sums as ad- 
missible by way of depreciation : 

(a) Depreciation of the two companies for the 

year 1986-87 ... 28,49,816 0 0 

(b) nnabsorbed depreciation of the Indian 

Company ... 62,00,776 0 0 

(o) Unabsorbed depreciation of the Bengal 

Company ... 86,69,148 0 0 


Total ... 1,71,19,738 0- 0 


The Appellate Assistant Commissioner’s conclusions were as 
follows : — 

(t) Bengal Iron Company. 

(a) Depreciation allowance in respect of the 
original property of the Bengal Com- 
pany fox 8 months from the let April 
to the 2nd December, 1933 


8,62,829 0 0 
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(b) Unabsoibed allowance as above ... 85,46,160 0 0 

Total ... 94,07,479 0 0 

Less profits of the business for this period. 3,76,162 0 0 

Depreciation allowance left unabsorbed ... 90,31,817 0 0 

(UJ Indian Iron and Steel Oomptmy. 

(a) Depreciation allowed in respect of the 

original property of the Indian Com- 
pany for the year 1986-87 ... 7,60,077 0 0 

(b) Depreciation allowance in respect of the 
property acquired from the Bengal Com- 
pany for the period 3rd December, 1986, 

to the 81st March, 1937 ... 3,77,767 0 0 

(c) Unabsorbed depreciation allowance as 

above ... 62,00,776 0 0 

* Total ... 73,38,619 0 0 

Less profits of the original business for 
the fiscal year, together with that of the 
acquired business for the period 3rd 
December 1936, to 31st March 1937 ... 36,54,296 0 0 

Depreciation allowance left unabsorbed ... 36,84,824 0 0 

In the figures of the appellant’s claim the sum of 23,49,815-0-0 
was calculated upon the original cost to the Indian Company of its 
own assets and the original oosjt to the Bengal Company of the assets 
taken over from it. 

On the other hand, the figure of 8,77,767-0-0 in the Assistant Com- 
missioner's calculation was based upon the cost to the Indian Company 
of the assets which it took over from the Bengal Company. 

This difference of computation is a further but subsidiary matter 
of contention between the parties and is best dealt with in considering 
the major dispute. 

The argument on behalf of the appellant was, as their Lordships 
understood, it, put in the following way : 

At the begiiming of the year the Bengal Company was entitled to 
an unabsorbed depreciation allowance of Bs. 86,45,150. If it had carried 
on business until the end of the year it woulc^have been entitled to the 
benefit of this sum, together with the appropriate depreciation for the 
current year calculated upon the original cost of the assets. Then, it 
was said. Section 26 (2) provides that the assessment is to be made on 
S' person succeeding to the business as if he had been carrying it on 
1—39 
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throughout the previous year and had received the whole of the profits 
for that year. 

The Indian Company, it was argued was the successor and was to 
be assessed as if it had carried on the Bengal Company’s business for 
the whole year, though in fact it had only carried it on for 4 months. 
If it had carried that business on for the whole year it would have been 
entitled to' the allowances claimed, and “as full effect could not be given 
to those allowances ” because they exceeded the profits, then, under 
proviso (b) to Section 10 (2) (vi), that part of the allowance to which 
effect had not been given should be added to the amount of 
depreciation of the combined business for the following year and, it is 
added, so on for succeeding year subject to the limitation contained in 
proviso (c). 

It is true, as the appellant admits, that the allowance is only to be 
made in respect of the property of the assessee ; that the Indian Com- 
pany was the assessee, and, strjptly speaking, the assets of the Bengal 
Company only became the property of the Indian Company from the 
drd December, 1936. 

But *‘ assessee,” the Company maintained, must be read distribu- 
tively as meaning the owner of the property for the time being, i.e., 
the assessee or his predecessor, as the case may be. In support of this 
contention they point out that such a construction is necessary in other 
parts of the sub-section, e.p., in sub-section (2) (i) and (ii). The words 
“used as a dwelling house by the assessee ” must refer to the assessee 
or his predecessor, or to both in cases where each -is owner 
of the property for part of the fiscal year. .Bo too in sub- 
paras (vii) and (vii-a). Unless “assessee” includes predecessor no depre- 
ciation could be claimed in respect of the period during which the pre- 
decessor still owned the property and the successor had not 
acquired it. 

^ There is no doubt truth in the contention that the word “ nanfip. 
see ” in Section 10 (2) must, when there is a successor to the business 
charged to tax, be read in certain of the paragraphs as including both 
predecessor and successor, but their Lordships are not prepared to 
assent to the argument that it follows as a consequence that the un- 
absorbed depreciation allowance of the predecessor must be added to 
that of the successor or to agree that even in a case when the only 
business concerned is that which is transferred, the business when 
transferred carries to the purchaser its unabsorbed allowance. Indian 
income-tax is assessed and paid in the next succeeding year upon the 
results of the year before. If then Company A sold its business to 
Company B in the first of the two years, apart from the provisions of 
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Section 26 (2), the former company could not be assessed and would 
not be liable for any profits it then made, because it would not be 
carrying on the business in the next year for which in the normal 
course the assessment would be made and in respect of which tax 
would be due, nor would Company B be liable except for any period 
during which it had itself owned the business and made profits, because 
the tax under Section 10 (1) is only “ payable by an assessee under the 
head ‘ business ’ in respect of the profits or gains of any business car- 
ried on by him.” 

To meet this contingency, whether in the case of a company or an 
individually owned business. Section 26 was passed, and it is concerned 
not with the computation of tax, but with the person upon whom the 
liability is imposed. When, but not until, the person to pay has been 
ascertained do the terms of Section 10 become material in order to dis- 
cover how the amount to be paid is to be computed. If this be the true 
method of approach, the Indian Company no doubt is liable as assessee 
as if it had been carrying on the Bengal Company’s business throughout 
the previous year and had received the whole of the profits fox that year. 
But this only means that the profits of the Bengal Company are to be 
ascertained in accordance with the provisions of Section 10 for the 
period during which it carried on the business, and that the profits of 
the Indian Company are to be ascertained for the period during which 
it carried on that business in accordance with the same principles. 
Whether the latter are calculated upon the earnings of the combined 
business or separately for each part of it, the resultant figure, when 
added to the Bengal Company’s profits (if any), will cause the Indian 
Company to be assessed as if it had carried on the Bengal Company’s 
business for the whole year. It is itself liable for the last 4 months, 
and by the addition of liability for the previous 8 months it will be 
assessed as if it had been carrying on the business throughout the 
year. 

The object is to impose liability for the whole profits, and in 
finding out what they are, the actual circumstances have to be 
considered. 

So far there is nothing to suggest that once the Bengal Company 
has ceased to carry on business its unabsorbed depreoiatimi allowance 
should be carried on for the benefit of the Indian Company. 

But it 4s said that company is to be treated as if it had been carry- 
ing on the business throughout the year : in that year full effect could 
not be given to its depreciation allowance, whether unabsorbed in 
previous years or acquired in the year in question, and under the direct 
terms of proviso (b), this allowance is to be added to that for the 
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following year and to be deemed to be part of that allowance, and so 
on for sncoeeding years. 

To the answer that what is given is such allowance ” only and 
" such allowance ” when read together with the previous language of 
sub-section (2) (vi) can mean only an allowance in respect of deprecia- 
tion of buildings, etc., being the property of the assessee, it is replied 
that "assessee ’’ in this as in the other sub-sections previously referred 
to includes predecessor as well as successor, and that the proviso in con- 
junction with Section 26 should be read as saying : “ Where full effect 
cannot be given in any year to the allowance proper to be given to the 
- assessee or to his predecessors or to both, the allowance or the unused 
part thereof shall be added to the amount of the allowance to which the 
assessee is entitled for the following year." 

Their Lordships see no reason for giving this wide meaning to the 
word " assessee ” in the proviso to Section 10 (2) (vi). 

Under the definition in Section 2 (2) " Unless there is anything 
repugnant in the subject or context...' assessee ’ means a person by 
whom income-tax is payable" and in the view of the Soard there is 
nothing repugnant in the subject or context to prevent this defintion 
being applicable to para. (vi). 

• Moreover, the allowance, in addition to being given in respect of 
the depreciation of buildings, etc., being the property of the assessee, is 
to be calculated on the original cost to the assessee. If “ cost to the 
assessee " may mean either cost to the predecessor or cost to the succes- 
sor, on what cost is the depreciation to be calculated when the property 
passes from one to the other in the course of the fiscal year ? 

There may well be good ground for holding that cost to the asses- 
see means cost to the predecessor so long as he continues to be owner 
of the propety. Indeed, it was so held in Commissioner of Inoome-tax 
V. Mouagaon Dock, Lid\ 

But once the property has passed to the successor, he is the asses- 
see, the depreciation is, in the words of the Act, to be calculated on the 
cost ^ to him, and there is in their Lordships’ opinion no reason for 
holding that the cost to the predecessor is thereafter to be adopted as 
the basis of depreciation. This view is in accordance with that express- 
ed in Commissioner of Inoome-taz v. Buckingham d Oamatie Co. Ltd.^ 
It is true that in both the oases referred to above the transfer took 
place at the end of one fiscal year and the beginning of the next, 
and therefore neither case is a direct authority on the question now 
before the Board. But the principles are similar, and as their Lord- 
ships think, show the method upon which the computation is to be 

(1) (1938) IX.R. 1938 Bom. 374 ; S LT.R, 124. (2) (1933) L.R. 63 LA. 74 ; 3 I.T.R. 384. 
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made. They are in agreement; with the view of Mr. Justice Panckridge 
in the High Court in Calcutta in coDBidering that if and in bo far as 
Be Eamalapat Motilal * lays down any different principles it is wrong. 

The argument on behalf of the appellant can perhaps be most 
strongly put by postulating the sale at the end of the fiscal year of a 
business carried on by a company or individual to another individual 
not previously carrying on any business or to a company formed solely 
for the purpose of carrying it on. If the business had not been sold 
it would have continued to enjoy the benefit of any unabsorbed depre- 
ciation allowance. Why, it is said, should it lose that benefit because 
it has changed hands ? 

No doubt the example given does indicate a base in which some 
hardship may be said to arise, but the object of Section 10 is not to 
bolster up unsuccessful businesses, it is merely to protect them, in the 
hands of those who find the capital, against undue taxation. The ex- 
ample may be countered by quoting a case in which a bankrupt busi- 
ness with a large unabsorbed depreciation allowance is bought by a 
fiourishing house in order to enhance its own allowance and decrease 
its taxation. Success in the latter circumstances would be at least as 
undesirable as failure in the former is unfortunate. But in any case, 
the matter must depend on the wording of the section, and not upon 
' the consequences which follow. 

Their Lordships desire to refer to two more matters raised in 
argument. 

(1) The appellant in its case placed some reliance upon the assign- 
ment to them in the agreement of the 8th September, 1936, by the 
Bengal Company of “ the benefit, so far as capable of being assigned, 
of any claim which the Bengal Company may have in respect of nn- 
absorbed depreciation allowances.” It was, however, admitted before 
the Board that these allowances were unassignable in law and it is 
therefore unnecessary for their Lordships to express any opinion upon 
the question. 

(2) Those representing the respondent took the point, but without 
pressing it, that the claim of the appellant was prematurely brought. 
It was said, as was the fact, that the case now the subject of appeal was 
stated under Section 66 (2) of the Indian Income-tax Act (1922), that 
that section gave the right to require a case to be stated to an ” asses- 
see ” only, that even though the view most unfavourable to the appel- 
lants was taken, yet the result would still leave an unabsorbed balance 
in his favour ; and that consequently there could be no assessment and 
no assessee. 

(1) (1939) 7 I.T.R. 374. 
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Having regard to the conclusion which they have reached, their 
Lordships do not find themselves compelled, and indeed were not invit- 
ed, to pronounce upon this argument. In the present instance, at any 
rate, it was obviously desirable that the appellant should ascertain its 
position at once and should not be compelled to wait possibly for years 
in order to discover what its financial position was. But the question 
is open to be taken by the Income-tax authorities on another occasion 
if they think anything is to be gained by doing so. 

In the result their Lordships will humbly advise His Majesty that 
the appeal be dismissed. The appellant must pay the respondent's 
costs of the hearing before the Board. 

Appeal dismissed. 


[In the Bombay High Goubt.] 

COMMISSIONER OP INCOME-TAX, BOMBAY 

V. 

EDULJI P. E. DINSHAW. 

Beaumont, C. J., and Eania, J. 

April 7, 1943. 

Indian Income-tax Act (XI of 1922 as Amended in 1989),* 
Sbo. 33, Sec. 34, Seo. 18 — ^Indian Pinanob Act, 1939, Sec. 6 (1) and (4) 
— Sttpbb-tax Calculated at Lowbb Bate by Appellate Assistant 
Gommissioneb — Whbtheb Commissionbb Entitled to Bbstobb 
Highbb Bate in Revision — Powbbs in Revision, Limits of — Appli- 
cability OF SuPBB-TAx Bates Pixed by Pinanoe Act of 1989 to In- 
come of Residents in Bbitise India Eabnbd in 1938-39 — Scope of 
Exemption feom New Bates Confebbbd by Sec. 6. 

The assesses was a resident in British India and his income was 
mamly from dividends and securities. For the year 1989-40 the In- 
come-tax Officer calculated the ineome-tax payable by the assesses at the 
rates prescribed in the Indian Finance Act of 1988, and calculated 
super-tax at the rates prescribed in the Indian Finance Act of 1989, m 
view of the provisions contained in Section 6 (4) (b) of the Finance Act 
of 1989 read with Section 18 of the Indian Income-tax Act, 1922, as 
amended in 1939. On appeal, the Appellate Assistant Commissioner 
held that super-tax also should calculated at the rates prescribed by 
the Finance Act of 1938 and ordered a refund of the excess paid. The 
Oommissiotur of Income-tax in exercise of his powers of revision under 
Section 83 held that super-tax should be calculated under the Finance 
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Act of 1988 and enhanced the amount of eujaer-taz to the figure origin- 
ally fixed by the Income-tax Officer : 

Held, (() that the Commissioner had no power under Section 88 of 
the Act to enhance the tax assessed by the Appellate Assistant Commis- 
sioner on the grownd that income had escaped or had been assessed at 
too loto a figure, though he could have directed tM Income-tax Officer to 
take action under Section 84 within the time limit prescribed for initi- 
ating proceeding under that section ; 

Sheik Abdul Eadir v. Commissioner of Income-tax [1987^ {Jil.T.C. 
878), Commissioner of Income-tax, Burma v. Ved Nath Singh {1940) 
(8 LT,B. 888) and Commissioner of Income-tax, Bombay t. Khemehand 
{1988\ {6 I.T.B. 414) followed. 

(tt) that on a proper construction of Section_18 of the Indian 
Income-tax Act and Section 6 of the Indian Finance Act of 1989, super- 
tax on the assessee's income had to be calculated at the rates applicable 
for the year 1989-40 as he was a resident in British India, 

Though super-tax is merely an additional duty of mcome-taxfor 
most purposes of the Income-tax Act, the Finance Act of 1989 makes a 
distinction between the two taxes, and ' income-tax ’ in Section 8 of the 
Finance Act of 1989 does not include super-tax. 

Cases referred to 

Commissioner of Income-tax, Bombay e, Khemehand [1938] (6 1.T.R. 414). 

Commissioner of Income-tax, Burma o. Ved Nath Singh [1940] 8 (I.T.R. 222). 

Sheik Abdul Kadir v. Commissioner of Income-tax, Madras [1927] (2 I.T.C. 372). 

Case referred to the High Qonrt of Bombay by the Commissioner 
of Income-tax, Bombay : [Income-tax Beference No. 11 of 1942]. 

Pacts appear in the following Statement of Case made by the Com- 
missioner. 

STATEMENT OF CASE. 

“ My Lords, 

Under Section 66 (2) of the Indian Income-tax Act, XI of 1922, 
(hereinafter. referred to as ‘ the Act *) and at the instance of Mr. Ednlji 
F. E. Dinshaw of Bombay (hereinafter referred to as ‘ the assessee ’), 
I have the honour to refer for yonr Lordships’ decision certain ques- 
tions which have arisen out of the assessment of the assessee for the 
financial year 19S9-40. 

2. Facts of the ease. — The assessee is a resident of Bombay. For 
the year 1989-40 he was assessed on a total income of Bs. 8,60,580 
derived from the following sources : 


Dividends 

Interest on securities 


Bs. 

2,08,790 

1,27,845 
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Property ••• 22,967 

Shares from Messrs. Payne & Co. ... 6,188 

Bank interest and other minor items ... 800 


8,60,680 


Under sub-section (4) of Section 6 of the Indian Finance Act, 1939, 
the Income-tax Officer calculated the income-tax payable on this income 
at the rates prescribed in the Indian Finance Act, 1988, but he calculat- 
ed the super-tax at the rates prescribed in the Indian Finance Act, 
1939. A copy of the assessment order is annexed and marked A. 

3. The assessee appealed to the Appellate Assistant Commissioner 
against the Income-tax Officer’s decision with regard to super-tax and 
the Appellate Assistant Commissioner held that super-tax as well as 
income-tax should be calculated at the rates prescribed in the Indian 
Finance Act, 1938. A copy of hie order is annexed and marked B. In 
accordance with this order a refund of super-tax was sanctioned and the 
assessee actually received the refund on the 8th of March, 1940. 

4. On the 5th of August, 1940, my predecessor issued a notice to the 
assessee under Section 38 of the Act, stating that it appeared to him 
that the Appellate Assistant Commissioner had incorrectly reduced the 
super-tax assessment and calling upon the assessee to show cause why 
the Income-tax Officer’s order should not be restored. The assessee’s 
representative appeared in compliance with this notice and my prede- 
cessor passed an order cancelling the reduction granted by the Appellate 
Assistant Commissioner and restoring the original demand in respect 
of super-tax. A copy of this order is annexed and marked C. 

6. Quesdont for decision. — Being dissatisfied with the order passed 
by my predecessor the assessee filed an application (copy annexed and 
marked D) for a reference to the Biigh Court under Section 66 (2) of the 
Act on the following questions : — 

(1) Whether the Commissioner can revise the order of the Appel- 
late Assistant Commissioner under Section 83 and ask the assessee to 
repay the amount of the refund ordered by the Assistant Commissioner 
after the Appellate Assistant Commissioner’s order to make the refund 
has been carried out and the amount of refund has been received by the 
assessee. 

(2) Whether, on a proper construction of the Indian Income-tax 
Act and of the Indian Finance Act, 1939, the super-tax ought not to be 
charged to the assessee at the rates applicable for the year beginning 
1st April 1938. 
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I agree that these are questions of law which arise from my prede- 
cessor’s order and I accordingly refer them for your Lordships’ decision. 

5. Opinion of the Commissioner. — Under Section 83 of the Income- 
tax Act as it stooa at the time of my predecessor’s order the Commis- 
sioner had power to call for the record of any proceedings under the 
Act which had been taken by any authority subordinate to him and to 
pass such order thereon as he might think fit. It was further provided 
that he should not pass any order prejudicial to the assessee without 
hearing him or giving him a reasonable opportunity of being heard. 
The proviso makes it clear that the Commissioner had power to pass 
a prejudicial order and it is obvious that such an order may involve an 
enhancement of the tax payable by the assessee. The Commissioner’s 
powers were not restricted except by the words “ subject to the provi- 
sions of this Act.” In the case of Khemehcmd Bamdas ^ the Privy 
Council held that the Commissioner could not direct an Income-tax 
Officer to issue a supplementary demand after the expiry of the time 
limits prescribed by Sections 84 and 36, but in the present case action 
was taken well within those limits. The fact that a refund had pre- 
viously been granted on the basis of the Appellate Assistant Commis- 
sioner’s order does not affect the powers of the Commissioner in any 
way. The Income-tax Officer was bound to grant a refund in accord- 
ance with the order passed by the Appellate Assistant Commissioner 
and he was equally -bound to levy an additional demand in accordance 
with an order passed by the Commissioner. As has already been 
stated the assessee was given an opportunity of being heard, as required . 
by the proviso, before the Commissioner’s order was passed. In the/ie 
circumstances I can see no reason for holding that my predecessor 
exceeded his powers and I respectfully submit that the answer to the 
first question should be in the affirmative. 

7. As regards the second question I reproduce below for facility of 
reference, sub-section (4) of Section 6 of the Indian Finance Act, 1989 : 

” (4) Notwithstanding anything contained in sub-section (1) or sub- 
section (2), where more than half of the total income of any indivi- 
dual or Hindu undivided family consists of income from salaries, 
interest on, securities or dividends in respect of which the individual or 
Hindu undivided family is deemed, under the provisions of Section 
49-B of the Indian Income-tax Act, 1922, to have paid income-tax 
imposed in British India, or consists of income falling under more than 
one of those heads : 

(a) income-tax for the year beginning on the 1st day of April 
1939 shall be charged in respect of such total incomes at the rates of 

(1) (1938) 6 1.T,R. 414. 

1-39 
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iacome'taz which were imposed for the year beginning on the let day 
of April 1988 in respect of incomes of individuals or Hindu undivided 
families, and 

(6) in cases in which super-tax has been deducted under pro- 
visions of Section 18 of the said Act or would have been so deductible 
had the Indian Income-tax (Amendment) Act, 1939, come into force on 
the let day of April 1988, the rates of super-tax for the year beginning 
on the 1st day of April 1989 shall, for the purposes of Section 66 of 
the Indian Income-tax Act, 1922, be the rates of super-tax which 
were imposed for the year beginning on the 1st day of April 1988 in 
respect of incomes of individuals or Hindu undivided families, as the 
case may be.” 

The assessee claims that clause (a) of this sub-section applies to 
super-tax as well as income-tax. It is true that Section 66 of the Act 
defines super-tax as “ an additional duty of income-tax ” and Section 68 
provides that unless otherwise specified all the provisions of the Act 
relating to the charge, assessment, collection and recovery of income- 
tax shall apply also, so far as may be, to the charge, assessment, col- 
lection and recovery of super-tax. These provisions however have no 
application to the Indian Finance Act, which prescribes the rates at 
'which each tax is to be imposed during the ensuing year. The Indian 
Finance Act makes a clear distinction between income-tax add super- 
tax and contains no provision on the strength of which it can be con- 
tended that " income-tax ” should be regarded as including super-tax. 
In the absence of any such provisions, clause (a) of the sub-section 
quoted above is in my opinion applicable only to income-tax as 
distinct from super-tax. 

8. If clause (b) and not clause (a) is applicable to super-tax, the 
old rates of super-tax cannot be applied in any assessment unless : 

(1) more than half of the total income consists of salaries, inter- 
est on securities or dividends, and 

(2) super-tax has been deducted under the provisions of Section 
18 of the Income-tax Act or would have been so deductible had the 
Indian Income-tax (Amendment) Act, 1939, come into force on the 1st 
day of April 1938. 

In the present case the first condition is admittedly satisfied but 
the second condition is not satisfied since Section 18, as amended by 
the Income-tax (Amendment) Act, 1939, provides for the deduction of 
super-tax at source only in the case of income chargeable under the 

** salaries ” and in the case of income from securities and dividends 
payable to non-residents. As the assessee is resident in British India 
and has no income chargeable under the head “ salaries ” super-tax 
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would not have been deductible at sources in his case even if the In- 
come-tax (Amendment) Act, 1989, had come into force from the 1st 
April 1988. 

9. For the above reasons I am respectfully of opinion that the 
answer to the second question should be that super-tax has been cor- 
rectly charged at the rates applicable for the year beginning on the 1st 
day of April 1989.” 

Sir Jamshedji Bjamga with J. Kolah, for the assessee. 

M. 0. SetalvaA with 0. N, Joshi, for the Oommissioner. 

JUDGMENT. 

Bbauuont, 0. J. — This is a reference by the Income-tax Commis- 
sioner raising two questions, which arise in the following circum- 
stances. The assessment year was the year 1989-40, and the accounting 
year was from April 1, 1988, to March 81, 1989. On December 22, 
1989, the Income-tax Officer made his assessment, and it is apparent 
from the figures given in the case that more than half of the income of 
the assessee was derived from dividends and interest on securities. 
Under sub-section (4) of Section 6 of the Finance Act of 1989 the In- 
come-tax Officer calculated the income-tax payable at the rates pres- 
cribed in the Finance Act of 1938, but he calculated the super-tax at 
the rates prescribed in the Finance Act of 1939. The assessee appealed 
to the Appellate Assistant Commissioner against the assessment, and 
the Appellate Assistant Commissioner, who was Mr. Murphy, held that 
super-tax, as well as income-tax, ought to have been calculated at the 
rates prescribed in the Finance Act of 1988. In accordance with his 
order a refund of super-tax was sanctioned, and the assessee received 
the refimd in March, 1940. In August, 1940, Mr. Murphy, who had 
then become the Commissioner, issued a notice to the assessee under 
Section 38 of the Indian Income-tax Act, stating that it appeared to 
him that the Appellate Assistant Commissioner, who was Mr. Morphy 
himself, had incorrectly reduced the super-tax assessment, and calling 
upon the assessee to show cause why the Income-tax Officer’s order 
should not be restored. On the hearing of that notice the Commis- 
sioner took a different view to that which he had taken as Appellate 
Assistant Commissioner, and directed that the super-tax demand be 
enhanced to the figure at which it had originally been (assessed by the 
Income-tax Officer. 

The two questions which, in substance, arise, are, first, whether 
the Income-tax Commissioner had power under Section 33 to make 
the order which he did make ; and, (secondly, if he had such power, 
whether the order he made was right. The first question depends 
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entirely on the construction of the Inconie*tax Act, as it existed on 
the material dates. The assessment was made under Section 28 and 
under Section 29 notice of demand was served. The demand was 
complied with, and the tax was paid. Under Section 30 the assessee 
had a right to appeal to the Appellate Assistant Commissioner, which 
right he exercised, with the result which I have already stated. 
Under Section 32 he had a further right of appeal, if he so desired, to 
the Commissioner. Then comes Section 33, which provides that the 
Commissioner may of his own motion call for the record of any pro- 
ceeding under the Act which has been taken by any authority sub- 
ordinate to him or by himself when exercising the powers of an 
Appellate Assistant Commissioner under sub-section (5) of Section 5, 
and on receipt of the record the Commissioner may make such inquiry 
or cause such inquiry to be made and, subject to the provisions of the 
Act, may pass such order as he thinks fit. Then Section 34 provides for 
the income of an assessee having escaped assessment, and, so far as 
material, provides that if for any reason income chargeable to income- 
tax has escaped assessment in any year, or has been assessed at too 
low a rate, the Income-tax Officer may, at any time within one year 
of the end of that year, serve on the person liable to pay tax on such 
income a notice con.taining all or any of the requirements which may 
be. included in a notice under sub-section (2) of Section 22, and may 
proceed to assess or reassess such income, and the provisions of the 
Act, so far as may be, apply accordingly as if the notice were a notice 
under that sub-section. So that the scheme under Section 34 is that 
if the Income-tax Officer considers that income has escaped assessment, 
he serves a notice corresponding to the notice which he would serve 
for making the original assessment, and then he proceeds to make a 
fresh assessment, and the assessee would have the same right of appeal 
against that fresh assessment as he had against the original assessment. 
In my opinion, it is clear that the Commissioner of Income-tax 
cannot by a revision order under Section 33 enhance the tax on the 
ground that income has escaped assessment, unless he proceeds under 
Section 34. He can, no doubt, under Section 33 direct the Income- 
tax Officer to take action under Section 34 ; but, in my opinion, if a 
re-assessment is to be made on the ground that income has escaped 
assessment, that can only be done by the procedilre laid down under 
Section 84. 

The argument of the Commissioner seems to me to produce most 
extraordinary results. His contention is that under Section 88 he can 
call for the papers before the Income-tax Officer, at any rate within the 
time limited by Section 84, and he can then of his own motion 
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enchance the asseBsment on the ground that income has escaped assess- 
ment, or been assessed at too low a rate. It is argued that there was 
not an enhancement of the tax, because the amount was restored to the 
figure at which the Income-tax Ofiicer had originally assessed it. But, 
in my opinion, if the Commissioner was entitled to enhance the assess- 
ment, as it existed under the appellate order of the Assistant Com- 
missioner, he could have enhanced it tcany amount, not only to the 
amount at which it had been assessed by the Income-tax Officer. At 
the time when the Commissioner took action under Section 83 the 
assessment was that which had been arrived at as a result of the Appel- 
late Assistant Commissioner’s order, and, in my judgment, the Com- 
missioner had no power to increase that amount on the ground that 
income had escaped assessment, or been assessed at' too low a figure, 
except by directing the Income-tax Officer to proceed under Section 34. 
That view is in accordance with the views expressed by two High 
Courts, the Madras High Court in Sheik Abdual Eadir^. Commissioner 
of Income-tax^ t a^Jid by the Rangoon High Court in Commissioner of 
Income-tax^ Burma v. Ved Nath Singh?* 

The Commissioner in this case expressed the opinion that the 
action of his predecessor was justified. The Commissioner is required 
under Section 66 (2) to state his opinion, and not merely to argue the 
case which his office desires to set up. That can be left to counsel at 
the hearing. I must confess I think it unfortunate that the* Commis- 
sioner in stating his opinion did not think fit to refer to the decisions 
of the two High Courts, of which he can hardly have been ignorant, 
and which appear to me to be inconsistent with the opinion which he 
expressed. He does not notice the difficulty that to employ the power 
of revision under Section 33 to enhance the assessment on the ground 
that income has escaped assessment would be to enable that operation 
to be performed without the safeguards which are provided by Section 
84, namely, that there must be a fresh assessment from which the asses- 
see would have a right of appeal under the Act. It was pointed out by 
Mr. Setalvad that the right of appeal was only to the Assistant Com- 
missioner and to the Commissioner, and, no doubt, in practice that 
right of appeal proved a farce. I have been hearing income-tax refer- 
ences in this Presidency for the last thirteen years, and I would say 
that in at least ninety per cent, of the cases which have come before 
this Court the Assistant Commissioner has agreed with the Income-tax 
Officer, and the Commissioner has agreed with the Assistant Commis- 
sioner, however complicated and difficult the questions may have been. 
But although that may have |been the result in practice of giving a 
(1) (1927) 2 1.T.C. 372. b 1 2 1. (2) (1940) S LT.R. 222. 
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right of appeal to superior Inootne-tax Officers, I apprehend that that 
was not what was in the contemplation of the Legislature when they 
gave the right of appeal# 1 have no doubt they contemplated that 
superior officers would exercise their powers in a judicial spirit, and 
consider on merits the oases which came before them. It seems to me 
quite impossible to suppose that the Legislature intended that the rights 
of appeal which were given could be overriden by the Commissioner 
exercising his 'powers of revision under Section 83. Section 83 only 
enables the Commissioner to make an order, subject to the provisions 
of the Act, and I think the decision of the Privy Council, to which we 
have been referred, in Commissioner of Income-tax, Bombay v. Khem- 
chmd^, supports the view that those words prevent the Commissioner 
from making an order under Section 83, which would fall under 
Section 34 or Section 36. 

The actual question raised is in a curiously limited form. The 
question asked is : 

“ Whether the Commissioner can revise the order of the Appel* 
late Assistant Commissioner under Section 83 and ask the aseessee to 
repay the amount of the refund ordered by the Assistant Commissioner 
after the Appellate Assistant Commissioner’s order to make the refund 
has been carried out and the amount of refund has been received by 
the assessee ? ” 

It seems to me that the answer' to that question necessarily involves 
the consideration of the wider question whether the Commissioner can 
under Section 33 revise an assessment by holding that income has 
escaped assessment, and I have no doubt whatever that the answer to 
the question must be in the negative. 

The second question is : 

** Whether on a proper construction of the Indian Income-tax Act 
and of the Indian Finance Act, 1939, the super-tax ought not to be 
charged to the assessee at the rates applicable for the year beginning 
April 1, 1938.” 

If our answer to the first question is correct, the second question 
does not, of course, arise. But ae this case may go further, I think it 
desirable to express an opinion on that second question, which seems to 
me to present no great difficulty. The question turns entirely on the 
construction of Section 6 of the Finance Act of 1939. That section 
provides in sub-section (i) : 

" Subject to the provisions of sub-section (2) 

(a) income-tax for the year beginning on the 1st day of April, 1939, 
shall be charged at the rates specified in Part 1 of Schedule II, and 

(D (1938) 6 1.T.R. 414, 
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(5) rates of super-tax for .the year beginning on the Ist day of April, 
1939, shall, for the purposes of Section 5S of the Indian Income-tax 
Act, 1922, be those specified in Fart II of Schedule II.” 

Then comes sub-section (4) which creates the only difiioulty. That 
sub-section provides : 

“ Notwithstanding anything contained in sub-section (1) or sub- 
section (2), where more than half of the total income of any individual 
or Hindu undivided family consists of income from salaries, interest on 
securities or dividends in respect of which the individual or Hindu un- 
divided family is deemed, under the provisions of Section 49B of the 
Indian Income-tax Act, 1922, to have income-tax imposed in British 
India, or consists of income falling under more than one of those- 
heads — 

(a) income-tax for the year beginning bn the 1st day of April, 1939, 
shall be charged in respect of such total incomes at the rates of income- 
tax which were imposed for the year beginning on the 1st day of April, 
1938, in respect of incomes of individuals or Hindu tindivided 
families,..." 

Pausing there for a moment, it is nof disputed that the 
assessee falls within the class specified in sub-section (4) and so far as 
income-tax is concerned, his tax has been assessed at the rates applica- 
ble for the year 1988. But then comes sub-clause (6), which provides 
that—— 

" in Oases in which super-tax has been deducted under the provi- 
sions of Section 18 of the said Act or would have been so deductible 
had the Indian Income-tax (Amendment) Act, 1989, come into force on 
aie let day of April, 1938, the rates of super-tax for the year beginning 
on the 1st day of April, 1989, shall, for the purposes of Section 66 of 
the Indian Income-tax Aot, 1922, be the rates of super-tax which were 
imposed for the year beginning on the 1st day of April, 1938, in res- 
pect of incomes of individuals or Hindu undivided families, as the case 
may be.” 

Now, it is admitted that the assessee, being a resident in India, 
does not fall within the terms of sub-clause (&), because the tax would 
not have been deductible under Section 18, and that seems to me to 
dispose of the matter. In my view, sub-section (4) grants relief to a 
certain class of persons, which class includes the assessee. In the case 
of income-tax, relief is granted, under sub-clause (o), and in the case of 
super-tax it is granted under sub-clause (6), and unless the assessee falls 
within sub-clause (b), no relief is granted to him, and he has to pay 
super-tax at the rates specified in Schedule II. It seems to me impos- 
sible to extract any other meaning out of the section. 
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The argmnent of the assesBee is that he can either comply with the 
conditions in sab-section (4) limiting the class of persons to whom relief 
is granted, or he can comply with the terms of sab-clause (b). It seems 
to me obvious that if he only falls within the class no relief is granted 
to him in respect of super-tax unless he falls within sub-clause (6). No 
doubt, super-tax is merely an additional duty of income-tax for most of 
the purposes of the Income-tax Act, but in Section 6 of the Finance 
Act the two duties are distinguished. Therefore, if it is necessary to 
answer the question, 1 should answer it by saying that, on a proper 
construction of the Indian Finance Act, 1939, the super-tax ought to be 
charged to the assessee at the rates applicable for the year beginning 
April 1, 1939. It is difficult to answer the question by an affirmative 
or negative, because it is stated in a negative form. 

Commissioner to pay costa. 

Deposit of Bs. 100 to be refunded. 

Kaeia, J. — Two questions have been submitted by the Commis- 
sioner for the Court’s opinion. The first question recites also whether 
the power under Section 33 could be exercised, after an order 
of refund is carried out by the office. That fact in my opinion is not 
material. The principle involved in the question is of far-reaching 
effect and is not necessarily connected with the fact that the Income-tax 
Officer had refunded the payment on the order made by the Appellate 
Assistant Commissioner. The question is whether when the* Commis- 
sioner purports to act under Section 33, he has the power to fix a sum 
for the assessment, which is higher than the sum fixed by the Appellate 
Assistant Commissioner, on the ground that some income had 
escaped assessment or the rate charged was lower than the one which 
should have been charged. I propose to confine my observations to 
that situation, because in the present case the ground for revision is 
stated to be that the rate charged was lower than what ought to have 
been charged. 

On behalf of the Commissioner it was urged that Section 83 of the 
Act (in force at the time of the assessment) gave the Commissioner the 
widest powers to make such orders as he thought fit. The section is 
expressly worded so as to make it subject to the provisions of the Act. 
That expression was construed by the’ Privy Council in Conmisaioner 
of Ineome~tax, Bombay v. Khemehand ^ as covering Sections 34 and 86. 
When it was argued that the Commissioner could revise an order at 
any time he thought fit. Lord Bomer, in the course of his judgment, 
observed : — * 

(1) (IMS) 6.I.T.E.414. 
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“ Their Lordships would , in any case, hesitate long before aoced> 
ing to a oontention that wonld lead to so extravagant resnlts. In their 
opinion, however, the oontention cannot prevail. The Commissioner’s 
powers under Section 38 can only be exercised subject to the provisions 
of the Act of which the provisions in Sections 34 and 85 are in this 
respect of the greatest importance.” 

Therefore the oontention that the Commissioner had the wide 
powers as contended for is set at rest by those observations. 

The next question is whether in making his order in this case the 
Commissioner was acting within hie powers, as interpreted by the 
judgment of the Privy Council. 1 have alrerdy pointed out that the 
Commissioner in this case had put up the figure of super-tax beyond 
what the Appellate Assistant Commissioner had fixed and the only 
ground on which that was done was that the rate fixed by the Appel- 
late Assistant Commissioner was lower than the one permitted by law. 
It should be noted that in Section 84 these are the very words used. 
The construction of Section 83 when read with Sections 84 and 86 was 
considered by the Madras High Court and the Hangoon High Court in 
the two oases referred to by the learned Chief Justice -in his judgment 
and both the Courts came to the conclusion that it was not right for 
the Commissioner while purporting to act under Section 33 to override 
the provisions of Section 84. It seems to me clear that if the Com- 
missioner thought that the view of the Appellate Assistant Commis- 
sioner was erroneous and a difi^erent view should be taken, it was his 
duty to give directions to proceed under Section 34 and it was not within 
his power himself to Act as if under Section 34 and re-assess on the 
ground that the rate charged was lower. The argument that the figure 
fixed by the Commissioner is the same has no substance, because the 
question is of the interpretation of the section and the Commissioner’s 
powers tmder that section. If the power to re-assess and enhance the 
figure which was assessed by theAppellate Assistant Commissioner exists, 
there is no reason to think that the power is limited to putting it up only 
to the extent it was originally fixed by the Income-tax Officer. I there- 
fore'agree that the first question should be answered in the negative. 

Under the circumstances the second question is not necessary to 
be answered. If necessuy, I agree that it should be answered as sug- 
gested by the learned Chief Justice. It is clear that under the Indian 
Finance Act, 1939, by Section 6 (1) it was provided that for the finan- 
cial year 1939 the rates of ihcome-tax and super-tax should be as pres- 
cribed in the schedule to that Act. Sub-seolnon (4) was introduced to 
give relief in certain cases. The first part of that sub-section defines a 
class of persons to whom such relief was to be given. To put it briefly 
J--4Q 
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it covers persons whose inoome from salary, interest and dividends was 
more than half of the total income. Sub-section (4) (a) provides what 
relief was to be granted to them in respect of income-tax. Although in 
the general scheme of the Act income-tax may include super-tax for 
certain purposes, it is clear that in Section 6 of the Indian finance 
Act, 1939, there is a distinction between the imposition of income-tax 
and super-tax. Having regard to that distinction “super-tax” cannot be 
included in the term' “ income-tax ” in sub-section (4) (a). Sub-sec- 
tion (4) (b) provides the reliefs to be given to the same class of persons 
in the matter of super-tax. A plain reading of that sub-section shows 
that out of the class mentioned in sub-section (4) relief in respect of 
super-tax had to be granted only in respect of persons who were cover- 
ed by the express words of that sub-section. It only included persons 
from whose income super-tax was deducted or deductible under Sec- 
tion 18 of the Act. Unless therefore the assessee came within that 
category sub-section (4) (b) did not apply and he could only get the re- 
lief in respect of the income-tax as provided by sub-section (4) (a). Any 
other construction would be completely re-writing the section which it 
is not the function of the Court to do. It is futile to argue that this 
interpretation would give rise to some invidious distinctions, because 
sub-section (4) itself is an exempting section which creates a class of 
persons in whose favour exemption is granted and thereby makes a dis- 
tinction as between them and the rest of the persons liable to taxation 
under the Income-tax Act. 

Beferenee cmawered accordingly. 


[In xHB Madbas High Coubi.] 

COMMISSIONED OP INCOME-TAX, HABEAS 

MOHANMAL OHOBDIA. 

Sib LiohbIi Lbaoh, CJ’., and liAESHUABA Bao, J. 

March 16, 1948. 

Busibbss— Joint PamHiT Business — Gift of Money by Jain 
Widow to Sons of Adopted Bon and to his Wife— Businesses 
Stabtedu With such Money — Whbthbb Sbpabatb Business ob Joint 
Paiody Business. - . 

8, a Hindu widow, made a gift of a hminess founded by her hus- 
band's father to her adopted son's widow U. In May 1918, U adopted 
the assessee, and gave certain sums of money by way of gift to the 
assesses' s two sons and to the assessee's wife and they started with that 
money three different businesses under their respective names. The 
Income-tax Commissioner contended, that the main business to which the 
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astiisee had suceeeded_ on the death of U and the three businesses carried 
on by the assessee’s sons and by his wife were really one carried on by 
the joint family of which the assessee wets the head. The Appellate 
Tribunal found that the gifts made by 8 and U were bona fide trans- 
actions and that they had been accepted as valid by the family. 

Held, thad, under the ^cumstances, the businesses carried on in the 
names of the two grandsons and danghter-vn-loM of U were genuine 
businesses and were not part of the business carried on by the assessee. 

Lraoh, G. 3. — It was open to the members of the family to aoc^t 
the gift made by 8 and TJ as being valid and binding on them and if 
the assessee, the person most concerned, did not challenge the validity of 
the gift, it was not open to a third party to do so. 

Case referred to the Ma>draB High Conit by the Income-tax Appel- 
late Tribunal, Calcutta Bench, under Section 66 (1) of the Indian 
Income-tax Act, 1922. (Beferred Case No. 31 of 1942). 

JUDGMENT OE THE APPELLATE TEIBUNAL. 

Under Section 33 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, Calcutta Bench, consisting of 
B. P. Yarma (Judicial Member) and P. N. S. Ayyar (Accountant 
Member) delivered the following judgment on 10th April, 1942. 

This appeal has been preferred by the Income-tax Officer, IV 
Circle, Madras, against the order of the Appellate Assistant Commis- 
sioner modifying the assessment made in this case. The appellant 
assessed the respondent as a Hindu undivided family and directed him 
to pay a tax of Bs. 64,990-9-0 on an income of Bs. 1,76,868. The 
Appellate Assistant Commissioner found the income to be Bs. 1,06,370 
.on the grounds which shall be considered in the other appeal against 
the quantum of income preferred by the respondent of this appeal. 
The other appeal is B.A.A. No. 29 Madras of 1941-42. 

2. The admitted facts of the case will be clear by the following 
pedigree which will show the relationship of the present respondent 
with certain others whose income is sought to be assessed in his hands. 
The respondent is an Oswal Jain : — 

Sha Agarchand (died 1891). 

Married Champa Kuvar. 

Adopted Manmul (died 1895). 

Married Sada Kuvar who adopted Sohanmal in 1896. 

Sohanmul (died 1915 married Udai Kuvar who died in 1931 and who 
adopted Mohanmul in 1918). 

Mohanmul (married Neini Kuvar). 


I 

Ratanchand 


Lad kuvar 


Kamal Kuvar 


Sarasmal. 
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Manmnl, Sohannaal and Mohanmnl was each, in hie turn adopted. 

' Sha Agai Ghand died on 12th Fehrnaty 1891 leaving a “ will, ” dated 
the 4th February 1891. Manmnl was adopted by his widow Champa 
Euvar, on 26th February, 1891. He died intestate on 6th June 1896. 
His widow Sada Kuvar obtained letters of administration to. her hus- 
band’s estate on 12th August 1896. She adopted Sohanmul. There 
was an ante-adoption agreement dated 26th August 1896. Sohanmul 
was adopted by Sada Euvar on 81st August 1896. Sohanmul also died 
intestate in July 1916. Sada Euvar gifted the properties to Udai Euvar 
by means of a gift deed, dated 14th April 1918. Sada Euvar died in' 
1923. Udai Euvar adopted Mohanmul in May 1918. She died in 
April 1931. She made gifts to her grandsons and grand-daughters in 
October 1930. 

3. The law of adoption in relation to the Jains may be briefly 
set out so as to exhibit a clear conception of the case. The Jains do 
not believe in adoption in the same manner as the Hidus. Adoption 
among the Jains lacks spiritual element and is secular in character as 
the Jains do not perform such ceremonies after death as the Hindus 
do. The law of adoption is also slightly at variance with the Hindu 
Law in several particulars. For instance, a Jain widow can adopt 
without the permission of her husband or his kinsmen, while a Hindu 
widow requires such a permission. It is not necessary that the boy to 
be adopted should be unmarried. No religious ceremonies are neces- 
sary nor is there any restriction regarding the age of the adoptee. 
Belations prohibited for adoption amonst the Hindus are not prohibited 
from adoption among the Jains. The following are the case law 

Lakshmi Ohand v. Oatto Bai^ : “It is true that the powers of a 
Jain widow in the matter of adoption are of an exceptional character, 
namely, that she can make an adoption without the permission of her 
husband or the consent of his heirs and that she may adopt a daughter’s 
son ; and further that no ceremonies or forms are necessary. But, 
except in these respects it is not controlled by the Hindu Law of adop- 
tion, we think that in all others its principles and rules are applicable.” 

Asharfi Kumar v. Bttp Ohand * : “ They And that it has been held 
that the ordinary Hindu Law of inheritance is applicable to Jains in the 
absence of proof of special customs and usages varying that law and 
the same rule has been applied in matters of adoption although the 
reasoning on which the law is based is not wholly applicable to Jains 
as no spirital efficacy is attached in their case of adoption.” 

It is, therefore, evident that Jains are governed by the Hindu Law 
of inheritance and of_adoption except in so far as these laws are varied 
in certain particulars due to special customs and usages. 

W (1886) 8 AIL 319, at 321. 'fe) (1908) 30 AIL 197, at 201. 
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4. We are concerned with the aBsessment of Mohanmnl Ohordia, 
proprietor Sha Agarchand Manmnl. The Income-tax Officer has taken 
the income of hTesBrs* Batanohand, Parasmal, Bai ITeini Envar and 
“ Batanchand Ehivraj ” as income of the respondent constituting a 
joint family. Sha Agarchand, the earliest member of this family, so 
far as we are concerned, died on 18th February 1891 leaving a “will,” 
dated 4th February 1891. His widow, Champa Euvar, adopted 
Manmul on 26th February 1891. He died intestate on 6th June 1861 
and his widow, Sada Euvar, obtained letters of administration to her 
husband’s estate on 12th August 1895. Sada Euvar adopted Sohanmul 
on Slst August 1896. There was an agreement dated the 26th August 
1896, executed between Sohanmnl’s natural father and Sada Euvar. 
This agreement will have a good deal of bearing on the decision of tiiig 
case. It may also be mentioned that the age of this boy was then 17 
years and 8 months and he was, in law, a minor. The agreement sets 
out certain dispositions already made by Sada Euvar before the adop- 
tion. We are not concerned with these dispositions as they are valid 
in law and not challenged by any party. The agreement recites that 
the business of Sha Agarchand Manmul should be continued as usual 
and sets out details regarding establishment, customary aims, etc. The 
important paragraph is paragraph (9) by which a sum of Bs. 60,000 was 
reserved for the adoptive mother, Sada Kuvar. It is not altogether clear 
from the trend of the agreement whether the whole sum was to be the 
absolute property of the. adoptive mother, for there are restrictions res- 
training her from dealing with these funds as she liked. It is provided 
that she could on a requisition in writing by her, draw from this fund a 
sum not exceeding Bs. 10,000 and further she was at liberty to bequeath 
by “ will ” ox give by gift a sum not exceeding Bs. 10,000. As regards 
the balance of Bs. 30,000 she was given no disposing power. The 
balance in fact was to go to Sohanmul if he were alive or to hie male 
issue. A point worth nothing with regards to this part of the agreement 
is that in case Sohanmul predeceased Sada Euvar without leaving a male 
issue then only was she entitled absolutely to the balance of the fund. 

Paragraphs 10 to 13 of the agreement deal with certain disposi- 
tions made before the adoption with which as pointed ont above, we 
are here concerned. 

Paragraph 14 deals with certain charities. 

Paragraph 16 places a limitation on the rights of the adopted eon, 
who -in the ordinary course of law, should acquire all the rights of a 
natural born son of Manmnl. This clause further provides that the 
adoptive mother, ».e., Sada Euvar, should be considered to be the sole 
owner of the entire property and that the adopted son should have no 
right. We will latex on consider whether this condition is valid or 
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whether it is repugnant to Hindu Law and whether the Hindu Law 
governs this case. But to continue with the facts of this case, the In- 
come-tax Officer did not consider that an agreement of this nature was 
binding and held that Sohanmul on adoption divested his adoptive 
mother, Sada Kuvar, of the entire property less reasonable dispositions 
and became the owner thereof. He also held that when on the death 
of Sohanmul his widow, Udai Kuvar, adopted the present respondent, 
be became the owner of this property and together with his sons who 
are set out in the pedigree, formed a joint Hindu family. The assess- 
ment was made on this joint family on the entire income. 

5, The Appellate Assistant Commissioner, however, took a 
different view and he came to the conclusion that Mohanmul Chordia is 
to be assessed as an Individual, ” t.e., in the manner in which he had 
submitted his return and has set aside this part of the order of the In- 
come-tax Officer. His reasons will be made clear ’ by the contentions 
which have been urged before us and they are the following : — 

(i) The Jains afe not governed by the Hindu Law. 

(ii) When Sada Kuvar took the estate of her husband, Manmul, 
she took it as her absolute property. When she adopted Sohanmul, 
the adoption did not divest her and she continued to be the absolute 
owner of the properties. 

(iii) There is the ante-adoption agreement dated 26th August 
1896 which clearly stated that Sada Kuvar was the absolute owner of 
the property and that if her adopted son predeceased her she was en- 
titled to that property. This agreement was not void or voidable and 
Sohanmul ratified it after coming of age as could be judged by his later 
conduct. 

(iv) Being an absolute owner of the property she had every 
right to give it as a gift to her daughter-in-law, Udai Kuvar, in 1918. 

(v) Udai Kuvar was the owner of the property till her death 
in April 1981. In October 1930 out of a total capital of about 
Bs. 10,64,000 she gifted rupees four lakhs to her two grandsons and 
daughter-in-law. 

(vi) Sohanmul, during his lifetime, and Mohanmul from the 
date of his adoption up to the date of his mother’s death accepted the 
position that Sada Kuvar and Udai Kuvar were each in their turn the 
absolute owners of the property. 

(vii) This position has been accepted by the Department as well 
as the parties themselves. The Income-tax Officer cannot now say 
that such and such person was not the owner and that such and 
such person would be deemed to be the owner and that that person 
had no right to act as he or she did. 
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(viii) The fact of gifts having been entered in the books, the In* 
come>tax Officer cannot go against the evidence furnished by the books 
and disturb the position which the parties themselves have accepted 
between themselves. The property belonging to Keini Euvar cannot 
now be ascribed by the Income-tax Officer to Mohanmul or to the 
estate as a whole. 

The questions are intricate and are by no means easy of solution. 
We shall take up each of these points one by one and after dealing 
with them state the result. 

6. Question (i) ': — Are the Jains governed by the Hindu Law ? 

It has been held in Asharfi Ktmwar'v. Bup OhaneP on the autho-' 
rity of previous decisions that the Hindu Law of Inheritance is appli- 
cable to Jains in the absence of proof of special customs and usages 
varying that law. Beliance is placed in this case on 6 Indian Appeals, 
page 15, in the case of Ohotay v. Chunno Lull. We are concerned 
with the consideration of a case of inheritance by a Jain and the above 
decision provides an answer to this question. The other matters will 
be dealt with under the appropriate headings. 

7. Questions (ii) : — Absolute ownership and divesting of estate by 
adoption : It is true that a sonless Jain widow suceeds to the property 
of her husband* and takes the property absolutely. This is the varia- 
tion from the ordinary Hindu Law which has been established by 
many decided cases. The second question which arises is to the effect 
of adoption and whether there was divesting of the estate or whether 
the widow continued to be the absolute owner of the property. The 
question has been dealt with partly in answer to the first argument 
that the ordinary Hindu Law will be held applicable to the case of 
Jains. But there is some distinction with regard to this point between 
the ordinary Hindu Law and the Jain Law, if we may use that ex- 
pressfon. In the ordinary Hindu Law a widow acquires only a limit- 
ed or a life interest, as it is called, in the property of her husband. 
The ease is, however, different in the case of sonless Jain widows. 
They take an absolute interest in the property left by their husbands. 
The adopted son, however, divests the adoptive mother .of the pro- 
perties held hitherto by her even as absolute owner. This matter has 
been the subject matter of judicial decisions and we will merely quote 
some of the cases without discussing further. 

8. The earliest case is that decided by their Lordships of the 
Privy Council in 1 Allahabad 688, in the case of 8heosing v. DaJeho 
Morarilal. At page 704 Sir Montague E. Smith, who delivered the 
judgment, observed as follows : — 

(1) (1908) 30 AU. 197, at p. 208. 
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These findings are thus stated in the judgment, and their Lord* 
ships entirely cononr in them': 

“ Contrasting this evidence with that given by the independent 
witnesses examined under the several commissions and having regard 
to the position which several of the Delhi witnesses hold as expounders 
of the law of the sect, it cannot be doubted that the weight of the evid- 
ence greatly preponderates in favour of the respondents. It appears 
to us that, so far as usage in this country ordinarily admits of proof, it 
has been established that a sonless widow of a Saraogi Agarwala takes 
by the custom of the sefit a very much larger dominion over the estate 
of her husband than is conceded by Hindu Law to the widows of 
orthodox Hindus ; that she takes an absolute interest at least in the 
self'acquired property of her husband (and as we have said, it is not 
necessary for us to go further in this suit, for the property in suit was 
purchased by the widow out of self acquired property of her husband) ; 
that she enjoys the right of adoption without the permission of her 
husbemd or the consent of his heirs ; that a daughter’s son may be 
adopted, and on adoption takes the place of a begotten son. It also 
appears proved by the more reliable evidence that on adoption the 
estate taken by the widow passes to the son as proprietor.” 

In a later case in Madras, 8ukM$vdas MamproBUd v. Choti Bai 
and Others, the officiating Chief Justice held : — 

“I am however, inclined to think that although the widow held 
an absolute estate from her husband, the adoption of defendant would 
have the effect of vesting that estate in him." 

9. Question (iii) : Ante-adoption agreemmi dated 26th August 1896 
— Not void or voidable etc . : 

Whether an agreement of the nature as we are considering is bihd- 
ing on the adopted son admits of grave doubts. The natural father 
and the adoptive mother entered into an agreement, and agreed to 
certain conditions which have been reproduced above in the statement 
of facts. The natural father, however, could not curtail the rights of 
the minor in the way he has done. Paragraph 16 of the agreement is ' 
as follows : — 

"The said Sohanmul Ohordia shall by virtue of his adoption 
acquire no present interest whatever in the estate left by late 8ha 
Manmul or in the business of Sha Agarohand Manmul and the same 
shall be considered the property of the said Sada Kuvar subject to the 
dispositions hereby provided.” 

This is an agreement definitely against the interest of the minor and 
is not of the class of oases that holds that reasonable covenant in the 

(1) 27 Lavr Weekly 145. 
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agreement reserving a life interest by the widow fnay be held to be 
valid. The decision of the Privy Council in 60 Madras 608 (Krishna- 
murihy Ayyar v. KrUhnamwthy Ayyar) has a great bearing on this 
case. At page 627 Viscount Dunedin delivering the judgment of the 
Board observed as follows : — 

“ But the consensus of judgments seems to solve these two questions 
in this way, namely, that the consent of the natural father shows that 
it is for the' advantage of the boy, and that the mere postponement of 
his interest to the widow’s interest, even though it should be one ez< 
tending to a life interest in the whole property, is not incompatible with 
his position as a son. Their Lordships are, therefore, prepared to hold 
that custom sanctions such arrangements.” 

“ As soon, however, as the arrangements go beyond that, give 
the widow property absolutely or give the property to strangers, they 
think no custom as to this has been proved to ezist and that such 
arrangements are against the radical view of the Hindu Law. Their 
Lordships are, therefore, against the idea of a general proposition that 
all arrangements consented to by a natural father, and of benefit to the 
boy in the sense that half a loaf is better than no bread, he is better 
with an adoption with truncated rights than with no adoption at all, 
'are valid.” 

In the case before us, the effect of the agreement is to do away with 
the entire rights of the son and such an agreement is not binding. The 
nezt question for consideration is* whether such an agreement is void 
or voidable. It is stated in 1940 Edition of Mulla’s Hindu Law, at 
page 564, that an agreement going beyond that sanctioned by custom 
does not bind the minor, it is not void and it may be ratified by the 
adopted son. In support of this view the cases reported in Bamasami 
V. VenJeataramaiyan^, Kali Das v. Bajai ShanJter^, and Subramaniam 
Ohettiar v. Velayudam Ohettiar^ are cited. 

10. We have ezamined these cases and do not find that an agree- 
ment of this nature where it absolutely does away with the rights of the 
minor to succeed can be regarded as reasonable or voidable. Such an 
agreement is altogether void<- Where an agreement is fair and reason- 
able it may be ratified but not an agreement of this nature : Krishna- 
murthy Ayyar v. Krishnamurthy Ayyar (50 Madras 508). 

11. Question (iv) : Being absolute owner — whether there is right to 

give the property as gift to daughter-in-law. ^ 

Being an absolute owner of the property, Sada Kuar, it is con- 
tended, had every right to give it as a gift to her daughter-in-law, Udai 
Euvar, in 1918. This point is also -covered by the decision on the 
(1) (1879) Mad. 91. (2) (1891) 13 AIL 391. (3) (1932) 55 Mad. 408. 
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previous point that she is not the absolute owner after the adoption and 
she had no right to give anything to the daughter-in-law in that year. 
Further, the daughter-in-law herself had by her own right as the widow 
of Sohanmul, heoouoe entitled to this property. 

12. Question (v) : — Gift of rupees four lakhs to two grandsons and 
daughter-in-law hy Udai Kuvar. 

According to the discuesions above and from the pedigree, Udai 
Kuvar became entitled to the whole property absolutely being the 
sonless widow of her husband, Sohanmul. Before any adoption, she 
could.make gifts or alienations but not after adoption. When Mohanmnl 
was adopted it will follow from the previous decisions and authorities 
cited that he became the owner of this property and divested Udai Kuvar. 

13. Question (vi) : We find that Sohanmul, during his lifetime, 
and Mohanmnl, from the date of adoption, up to the date of his mother’s 
death in April 1931, accepted the position that Sada Kuvar and Udai 
Kuvar were each in their turn the absolute owners of the property and 
act'ed accordingly. 

14. Question (vii) : The contention is that this position has been 
accepted by the Department as well as the parties themselves. It was 
now not competent for the Income-tax Officer to go back on this accept- 
ed position and dispute the ownership of the properties and say that a 
particular person was not the owner and that another particular person 
should be deemed to be the owner and that a person had no right to act 
as he or she did. These are vital points for the determination of this 
appeal. 


15. From the disoussion of the case law as above we may have 
come to the conclusion that the property is the joint family property 
and that all the members of the family pedigree mentioned above 
became jointly entitled to the properties in their possession. The 
Department, however, on the basis of the returns made by Sada Kuvar 
and Udai Kuvar respectively accepted them individually as owners of 
the property in the years of assessment in which they were in possession. 
The present Income-tax Officer went into the matter and has given a 
finding which appears to be correct according to law, namely that the 
property can be said to be a joint family property and that the assess- 
ment should be made in the statue of a Hindu undivided family and not 
that of an individual as claimed by the respondent to this appeal. 

16. It has been held on several occasions that the assesement of 
each year is an independent assessment and the rules of res judicata 
and estoppel do not Qipply to the income-tax proceedings. The correct 
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departing from the previons position were considered in the following 
cases : — 

Sankaralmga Nadar Bros. v. Commissioner of Income-tax, Madras 
[1929] (4 I.T.O. 226). 

Messrs. Deokinandan d Sons v. Commissioner of Income-tax, 
Delhi [1930] (4 I.T.O. 398). 

Commissioner of Income-tax, Madras v. Harveys, Ltd. [1940] 
(8 1.T.E. 307). 

17. One other argnment was advanced on behalf of the appellant 
that the person or persons who gave and the person or persons who 
received the properties were also owners as members of a Joint Hindu 
family, that the businesses in the names of Mohanmul, and Eatan> 
chand Parasmal, which later were conducted by Parasmal and Batan* 
chand respectively were conducted from their commencement with the 
aid of the family funds, and that the parties had only jointly managed 
the entire business and in fact a specific fund which was earmarked in 
the name of a specific person, has been administered in the manner 
in which it was agreed to be dealt with and the matter of gifts, etc., in 
1930 was merely sought to be deduced from the entries in the books of 
account. We must observe that on the basis of the finding that the 
ante-adoption deed was not valid, this action of the parties would lead 
to the inference that the properties held were of the Joint Hindu 
family. Though we agree with the Income-tax Officer that the pro- 
perty may be said to belong to the Hindu undivided family, for the 
reasons presently stated, we do not agree that the position so far accept- 
ed and acted upon should be departed from after a lapse of so many 
years. The parties have evidently accepted the position of allotment by 
gifts and there have been separate dealings in regard to such assets as 
found recorded in the several books of account. This leads to the 
irresistible inference that they have accepted the ante-adoption agree- 
ment and have not chosen to consider it invalid. 

18. The decision, moreover, on the question of validity of the ante- 
adoption agreement, dated the 25th August 1896, and the rights of the 
parties arising in law are unquestionably beset with difficulties. The 
Appellate Assistant Commissioner has taken a contrary view of the 
matter. We feel that though the view of the Income-tax Officer is 
justified in law in our opinion, yet from the manner in which the par- 
ties have themselves chosen to. accept their respective rights and posi- 
tions, it is not possible to say now that the property is a joint family 
property. The parties have dealt with the property on the basis of the 
ante-adoption agreement for the last 45' years. The Department also 
has accepted the position as correct so far. It is true as held above 



362 


XNOOMB TAX BEPOBTS 


[VOL. XI 


that the Incoitte*tax Officer can change his vieWi but it should be .for 
some reason or on any fresh material and not on account of a mere 
change of opinion after such a long interval on the question of the 
validity of an action that took place years back. The parties have held 
the amount given by Sada Xuvar as their own and have, in their books 
of account, dealt with the amount separately as separate property. To 
disturb this position acted upon from 1896 after such a long lapse of 
time will not, we think, be right. The parties themselves have not 
raised any dispute and have not takeu any steps so far against the accept- 
ed position in any manner. Nobody has^challenged the position so far. 
The Income-tax Department is an independent third party and although 
it can go into the question as to what the position of the parties is 
they cannot allocate the rights ‘of the parties after a lapse of so much 
time as 46 years, which the parties themselves do not claim. This is 
not a case in which the real nature of the transactions is to be found 
after the interval but this is a case in which the assessment is to be 
arrived at on the basis of the dealing of the parties. We think, there- 
fore, that it would not be right to disturb the position adopted by the 
Department hitherto and we uphold the Appellate Assistant Commis- 
sioner in treating the parties as “ Individuals” and not as members of a 
joint Hindu family, a position accepted fox long between the Depart- 
ment and the respondent. 

19. The result is that this appeal preferred by the Department is 
rejected. 

20. Before taking leave of this matter we must say that the 
investigation of the matter by the Income-tax Officer has impressed us 
for its thoroughness. Although we could not agree with him finally 
for the reasons stated above, yet we must say that his opinion on the 
legal points appears to be right. We must also observe that the 
Appellate Assistant Commissioner too has dealt with the case with 
marked ability.” 

STATEMENT OF CASE. 

On the application of the Commissioner under Section 66 (1) of 
the Income-tax Act, 1922, the Appellate Tribunal referred the case to 
the Madras High Court. 

“ The Commissioner of Income-tax, Madras, seeks reference to the 
High Court of Judicature at Madras, on the following question of law 
as arising out of our order dated the 10th April 1942 in appeal E.A.A. 
No. 80->-Madras of 1941-42 : 

“ Whether in the circumstances of the case the Bench are right in 
holding that the Income-tax Officer was not entitled to assess the in- 
come of the businesses carried on in the names of Batanchand, Paras- 
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mal and Naini Enar (sons and wife of the respondent) as the income of 
the Hindu undivided family in the hands of the respondent ? ” 

2. The respondent his filed has objection and has contested the 
position that the question formulated by the applicant arises out of the 
findings of fact arrived at by this Bench of the Tribunal. It is oon> 
tended that the question sought to be referred raises in general terms 
the correctness of the order of the Income-tax Officer making a com- 
bined assessment of the income of the business carried on in the names, 
of Batanohand, Farasmal and Naini Xuar as the assessable income of 
the respondent. 

3. We have considered the application and the objections thereto 
and have heard the learned counsel appearing for both the parties and 
have come to the conclusion that the question Which will be stated 
hereafter does arise and we, therefore, proceed to state the case for 
reference to the High Court. 

4. For the assessment year 1939-40 Mohsnmal Ohordia ;iras 
assessed as a Hindu undivided family on an income which included the 
income of the businesses conducted in the names of his sons, Batanchand 
and Parasmal, and in the name of his wife, Naini Euar. These businesses 
were started with the gifts of money made to Batanohand, Parasmal 
and Naini Euar by Udaikuar, the adoptive mother of Mobanmal. 
The inclusion of these incomes in the assessment made on him is in 
question. 

6. The facts as found or admitted are as follows >— 

The respondent belongs to a family of Oswal Jains. 

The pedigree of'the family is as stated below : — 

Sha Agarehaad (died 189S) inarriad Champa Knar, (adopted Manmal in 1891). 

Adopted Manmal (died 1895} married Sada Knar who adopted Sohanmal in 1890. 

Sohanmal (died 1915} married Udai Knar who died in 1931 and- who adopted Mohanmal 


in 1918. 

Mohanmal (married Nainihnar}. 



Batanchand. Lod Knar, Kamu Knar. Paraemal. 

Sha Agarohand died on 12th February 1891 leaving a * will ’ 
dated the 4th February 1891 bequeathing his properties to Manmal. 
Manmal was adopted by his widow Champa Euar on 26th February 
1891. He died intestate on 6th June 1896. His widow, Sada Euar, 
obtained listters of Administration to her husband’s estate on 12th 
July 1896. She adopted Sohanmal. Thera was an ante-adoption agree- 
ment dated the 26th August 1896. Sohanmal was adopted by Sada Euar 
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on Slstr Angast 1896. Sohanmal also died intestate in July 1916 leaving 
a widow, Udai Xnar. Sada Etiar gifted the properties to Udai Enar by 
means of a gift deed dated the 14th April 1918. Sada Enar died in 1928. 
Udai Enar adopted Mohanmal in May 1918. She died in April 1981. She 
made gifts to her grandsons and danghter-in-law in October 1980. It is 
these gifts that form the snbjeot matter of the contest between the 
parties. 

6. The Income-tax Officer held that the income of the bnsinesses 
standing in the names of Parasmal, Batanchand and Nainl Enar conld 
be assessejd as the income of the Hindn undivided family of the appli- 
cant. The Appellate Assistant Commissioner on appeal held that Jains 
were not governed by the Hindn Law, that on adoption of a son by a 
widow the estate vested in the widow was not divested and that the gifts 
by Sada Enar and Udai Enar were consequently valid and operative. 

7. On.a consideration of the facts as also of the law this Bench 
of the Ineome-taz Appellate Tribunal came to the following conclu- 
sions : — 

(a) that the respondent though ‘a Jain was governed by the^indn 
Law, 

(b) that Sada Enar when she got her husband's property on his 
death took it as her absolute property and that when she adopted 
Sohanmal her estate was divested and vested in the adopted son, 

(c) that the ante-adoption agreement of 25th August 1896 taking 
away the rights of the adopted eon in the estate was void, 

(d) that after the adoption of Sohanmal, Sada Enar not being the 
absolute owner of the property had no right to make a gift of it to Udai 
Euar and that after the death of Sohanmal, Udai Enar herself in her 
own right as the widow of Sohanmal became entitled to the property, 

(e) that on the adoption of Mohanmal he became the owner of the 
property and divested Udai Euar of the estate that was vested in her 
before his adoption, 

(f) that Sohanmal during his lifetime and Mohanmal from the date 
of the adoption to the date of Udai Euar’s death in April 1981 accepted 
the position that Sada Euar and Udai Enar were each in their turn the 
absolute owners of the property and acted accordingly, 

(g) that though it may be said that the properties belonged to a 
Hindu undivided family yet inasmuch as the parties have themselves 
accepted their rights <m the basis of the gifts, it is not possible to say 
now that the property is the joint family property, and 

(h) that the Income-tax Department caimot claim or allocate the 
rights of parties after a lapse of 45 years in a manner which the parties 
themselves do not claim. 
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On these findings we held that the income of the bnsinesses in the 
names of Batanohand, Parasmal and Naini Knar oouldnotbe assessed 
as the income of a Hindn nndiyided family. The Department has now 
applied for a reference under Section 66 (1) of the Inoome-tas Act and 
we, accordingly, refer the following question for the decision of the 
High Court : 

Question of Law Bef erred : 

Whether in the circumstances of the case the income of the busi- 
nesses in the names of Batanohand, Parasmal and Naini Kuar, sons 
and wife of the respondent is assessable as the income of a Hindu un- 
divided family in the hands o{ the respondent ?" 

8. The papers mentioned in the index annexed will form the 
paper book in this case. ” 

K. V. Sesha Ayyangar, for the Commissioner. 

P. B. Srinivasan, for the Assessee. 

JUDGMENT. 

(Judgment of the Court was delivered by the Hon’ble the Chief 
Justice). 

The Income-tax Appellate Tribunal, Calcutta Bench, has at the 
instance of the Commissioner of Income-tax, Madras, made this Refer- 
ence. It concerns the assessment of four money-lending businesses. 
The Commissioner of Income-tax says that these bnsinesses are really 
the businesses of a joint Hindu family and the profits should be assess- 
ed on that basis. The Tribunal has held that they are separate busi- 
nesses and the profits should be assessed separately. The first and most 
important business is carried on in the name of Sha Agarchand 
Manmul and the three other businesses under the styles of M. Batan- 
chand, M. Parasmal and Bai Naini Kuar respectively. The question 
which has been referred reads as follows : — 

" Whether in the circumstances of the case the income of the 
businesses in the names of Batanohand, Parasmal and Naini Kuar, sons 
and wife of the respondent is assessable as the income of a Hindu 
undivided family in the hands of the respondent ? " 

In order to understand the position it is necessary to go back to 
the year 1891. On the 12th February of that year Sha Agarchand, an 
Oswal Jain, the founder of the business now carried on under the 
style of Sha Agarchand Manmull died, leaving a widow Champ Kuar, 
but no issue. On the 26th February 1891 Champ Kuar adopted a son, 
Manmull, who married Sada Kuat. On the Sth June 1895 Manmull 
died without issue, but he was survived by his widow. In the month 
. of August 1896 Sada Kuar contemplated adopting one Sohanmull and on 
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the 26th of that month she entered into an agreement with the father 
of Sohanmnll nnder which she was to make the adoption, bnt it was 
not to operate to divest her of the estate which had devolved upon her 
on her husband’s death. On the Slst August 1896 Sada Kuar adopted 
Sohanmull. He died in the month of July, 1916. On the 14th April 
1918 Sada Knar, gave the business and its assets to her daughter*in-law 
Udai Knar. In the month of May 1918 Udai Kuar adopted Mohanmull, 
the assessee in this case. Mohanmull married Naini Kuar and by her 
has two sons (Batanchand and Parasmal) and two daughters (Lod 
Kuar and Kamal Kuar). SadaiKuar died in 1928. In October 1930 
Udai Kuar gave to each of her grandsons Bs. 1,60,000/ and to their 
mother, Naini Kuar, Bs. 1,00,000/- Udai Kuar died in 1981. Mohan- 
mull, his wife and children are still alive. With the moneys given to 
them by their grandmother the businesses now carried on under the 
style of M. Batanchand, and M. Parasmal, respectively were started and 
with the Bs. 1,00,000 which Naini Knar received the business now 
standing in her name was launched. Mohanmull succeeded to the main 
business of Sha AgarchandManmull on the death of Udai Kuar in 1981. 

From 1931 until the assessment year 1939-40 the four businesses 
were assessed separately to income-tax. In that year the Income-tax 
Officer keld that the four businesses were really one and carried on by 
the joint family of which Mohanmull was the head. The Income-tax 
Officer formed the conclusion that with a view to the evasion of taxa- 
tion at the appropriate rate Mohanmull had started three subsidiary 
businesses and had kept separate sets of books in respect of each of them 
though they were in reality parte of the main business. This finding 
was reversed on appeal by the Appellate Assistant Commissioner. 

The appellate Assistant Commissioner was of the opinion that it 
was not a matter of attempting to evade payment of tax at the appro- 
priate rate. The businesses were separate and they had been rightly 
assessed separately from 1931 onwards. The Commissioner of Income- 
tax appealed to the Income-tax Appellate Tribunal which agreed with 
the Appellate Assistant Commissioner. The findings of the Tribunal 
are summarised in paragraph 7 of the statement of the case as follows: — 

(a) The respondent though a Jain was governed by the Hindu Law. 

(b) Sada Kuar when she got her husband’s property on his death 
took it as her absolute property and when she adopted Sohanmal 
her estate was divested and vested in the adopted son. 

(o) The ante-adoption agreement of 26th August 1896 taking away 
the rights of the adopted son in the estate was void. 

(d) After the adoption of Sohanmal Sada Kuar not being the 
absolute owner of the property had no right to make a gift of it to 
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Udai Soar and after the death of Sohanmal, Udai Enac herself in her 
own tight as the widow of Sohanmal became entitled to the property. 

(«) On the adoption of Mohanmal he became the owner of the 
property and divested Udai Enar of the estate that was vested in her 
before hie adoption. 

{f) Sohanmal during his life time and Mohanmal from the date of 
the adoption to the date of CTdai Enar’s death in April 1931 accepted 
the position that Sada Enar and Udai Enar were each in their turn the 
absolute owners of the property and acted accordingly. 

(y) Thongh it may be said that the properties belonged to a Hindu 
undivided family yet inasmnoh as the parties have themselves accepted 
their rights on the basis of the gifts, it is not possible to say now that 
the property is the joint family property. 

(A) The Income*tax Department cannot claim or allocate the rights 
of parties after a lapse of 46 years in a manner which the parties them- 
selves do not claim. 

It is unnecessary to inquire whether the law which applies to this 
community of Jains is as stated by the Tribnnal. What the Court is 
concerned with is whether the gifts made by Sada Enar and Udai Enar 
were bofM fide transactions and were accepted by t he members of the 
family. The finding of the Tribunal is that they were hona fide 
transactions and , that they have been accepted as being valid by the 
family. It follows from what the Tribunal has said in its order on the 
appea} from the Appellate Assistant Commissioner that the busi- 
nesses carried on in the names of the two grandsons and the danghter- 
in-law of Udai Enar are genuine businesses and are not parts of the 
business carried on by Mohanmal. 

It was open to the members of the family to accept the gifts made 
by Sada Euar and Udai Euat as being valid and binding on them. 
Mohanmal, the person most concerned does not challenge the validity 
of the gifts and it is not open to a third party to do so. If the three 
minor businesses were in fact parts of the main business and had been 
merely started with a view to evade taxation, the position would have 
been different, but that is not the position as found by the Tribunal, 
which is the final arbiter on questions of fact. The Tribnnal fonnd 
that the action of the Department np to the year 1988-89 was on the 
facts correct and therefore decided the appeal against the Commissioner. 
In these ciroumstances the question referred must be answered in the 
negative. 

The respondent is entitled to his costs which we fix at Bs. 260. 

Beferenee anawered in the negative. 
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GOVEBNOB-GENBRAL IN COUNCIL . 

V. 

SARGODHA TRADING COMPANY LTD. 

Habbibs, G.J., Abdul Rashid and Bbokbii, JJ. 

Maioh 28, 1948. 

Inoomb-taz — Company — Winding up — ^Pboop op Inoomb-tax 
Dbbi — Assbssmbni Obdbb — Evidbniiaby Valub — Wheihbb Liqui- 
dation CouBX Enhilbd to Go Bbeind Assbssmbni — Best Judombni 
Assessment Aptbb Winding up — Pbiobity op Debt — Indian Com- 
panies Act (VII op 1918), Sbos. 171, 228, 229, 238— -Indian INOOMB- 
lAZ Act (XI OP 1922), 8bos. 28 (4), 27. 

In the winding up of an insolvent company the Liquidation Court 
can go behind an ineome-tax assessment if there are suspicious dreum- 
stances. An assessment order is prima facie proof of the taxable income 
and the onus of proving that the assessment does not represerU the real 
taxable income rests on the liquidator. 

A company which was in financial difficulties did not file a return 
of its income on the due date but it was granted an adjournment. Sub- 
sequently an order was made for winding up the company and a provi- 
sional Liquidator was appointed. After the winding up a return of 
income not supported by the necessary documents and accounts was made 
by the mamager. The Income-tax authorities ga/oe the company an 
opporhtnity to produce the aceownts and documents and on itsfcnlure to 
do so, assessed it under Section 28 (4) of the Income-tax Act. The pro- 
visional Liquidator who was unaware of these proceedings subsequently 
applied for an adjournment to file the necessary documents but the In- 
come-tax authorities refused it. They also refused his explication under 
Section 27 of the Income-tax Act for cancellalion of the assessment. 

Reid, that, under the circumstances, the Liquidation Court should 
treat the assessment as prima laoie evidence of the amount of tax due from 
the company but should permit the liquidator to rebut it, if he could, by 
producing documents or such other evidenee as might be in his possession. 

Where a tax did not become due and payable urOil after the wind- 
ing up order had been made, the Crown could not claim any priority for 
the amount of the tax,' ‘ 

It would not be in accordance with justice, equity and good con- 
seience to apply the rule enunciated in In bb Calvbbt [ J89P] (2 Q.B.1). 
148) to India. 

Diamond General Insurance Co„ In re (C. O. No. 222 of 1987) 
OTexxnled; Dinshaw dCo. v. Income tax Officer, Lucknow [1941] (9) 
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LT.B. 216; 16 Lack. 699) not followed; Ex Parte Lennox [1886] (16 
Q.B.D. 316) followed. 

Oases refetred to 

Bank of Bihar Ltd. v. deoretary of State <19S3) A J.B. 1932 Pat. 1. 

OaWert In re (1899) 2 Q,B.0. 146.' 

Diamond General Insurance Oo., In re (G. 0. No. 222 of 1987). 

Dinshaw & Oo. e. Inoome-taz Officer. Lucknow (1941) 9 I,T,E. 216 ; ‘I.L.B. 16 
Luck. 699. 

Income-tax Officer, Lucknow n. Lucknow Sugar Works Ltd. (1936) 8 I.T.B. 822, 

Kibble Ex parto (1876) 10 Gh. A. 878. 

Lennox Ex parte (1886) 16 Q.B.D. 815. 

Tollemache In re (1884) 18 Q.B,D. 720. 

In the matter of Sargodha Trading Company Limited (In lignida* 
iion) and of the claim of Income Tas Officer, Sargodha, and petition 
under Sections 171, 232 and 228 of the Indian Companies Act for 
restraining the Income Tax Officer and the Collector, Sargodha, from 
taking any proceedings against the company in liquidation through the 
Official Liquidator. 

Letters Patent Appeal under Clause 10 of the Letters Patent 
against the judgment of Mr. Justice Monroe, dated the 8th November, 
1940, passed in Civil Original No. 196 of 1939, rejecting the claim. 

This case came np for hearing before a Division Bench consisting 
of Mr. Justice Dalip Singh and Mr. Justice Beckett, and the learned 
Judges by their order dated the 9th December, 1942, referred it to a 
Full Bench. 

Eaj Kiehan, for the Income Tax Authorities (Appellant). 

Bashir Ahmad, for the Official Liquidator (Bespondent). 

OBDEB OF BEFEBBNCE. 

Dalip SmaH and Bboebti, JJ.— This case raises an important 
question of law. Even if we differed from the Division Bench it is not 
- the practice of this Court to differ from a Division Bench unless it is 
clearly wrong and the case would have to go to a Full Bench. As there 
is a conflict of authority we consider the point should be finally decided 
by a larger Bench. In the meantime we have suggested to counsel on 
both sides that this hardly seems the case where a decision should be 
Bonght on technical grounds as the facts should now be capable of 
ascertainment beyond doubt as the books of the Company can be seen 
by the Official Liquidator and by the Inoome>tax Authorities. Counsel 
are willing to see if the matter can be adjusted and for this would ask 
fox time. ' Hence we refer this case to a larger Bench for decision sub* 
jeoi to the orders of the Hon’ble Chief Justice. 
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Baj Kishan, tot the Income Tax Anthorities (Appellant.) 

Bashir Ahmad and Amor Na4h Kirpal, for the Official Liquidator 
(Respondent.) 

JUDGMENT. 

Habbibs, 0. J. — This is an appeal from an order of the learned 
Liqnidation Judge, dated the 8th of November 1940, rejecting a proof of 
the Commissioner of Income Tax in liqnidation proceedings. The 
appeal was first heard by a Division Bench bnt as important and 
difficult questions of law were involved, the case was referred to a larger 
Bench. The case has therefore been heard by this Special Bench. 

The facts giving rise to this litigation can be shortly stated as 
follows : — 

The Sargodha Trading Company, Limited, now in liqnidation, were 
by law bonnd to make a return of the income earned by them for the 
assessment year 1938-39 on or before the 1 5th of June 1938. The com- 
pany filed no return and on the 8rd of July 1938 the Commissioner of 
Income-tax, Punjab, served a notice on the company under Section 22 
(4), Indian Income-tax Act, calling upon the company to produce their 
accounts on the 7th of July 1938. On this date the Manager of the Com- 
pany appeared before the Income-tax Officer and applied for an adjourn- 
ment and the 14th of July 1938 was fixed for production of the accounts. 
On the 12th of July 1938 an order was made to wind up the company 
and a provisional Liquidator was appointed. 

On the 14th of July 1938 the Manager filed a return showing that 
the company had incurred a loss of Bs. 22,062/- for 1937-38 which 
was the accounting year for the assessment year 1938-39. This return 
was not accompanied by a balance-sheet or a copy of the profit and 
loss account and it is conceded that this was not a return of income 
contemplated by law. The Manager of the Company was called upon 
to file copies of the profit and loss account and the balance-sheet by 
the 28th of July 1938 and he was warned that if such were not filed, 
an assessment by the tax authorities would be made under Section 28 
(4), Indian Income-tax Act. 

On the 28th of July 1988 no one appeared on behalf of the com- 
pany and on the 29th of July 1988 the Income-tax anthorities made an 
assessment under Section 23 (4) of the Act. The income-tax payable 
as a result of this assessment was Bs. 8,814/8/-. 

As I have stated earlier, this company went into liquidation on the 
12th of July 1938 and it would appear that the provisional Liquidator 
was unaware for some time of these proceedings between the Income- 
tax anthorities and the Manager of the Company. On the 6th of 
August 1988, however, the provisional Liquidator, who had by. that time 
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become aware of the piooeedings, applied to the Income-tax anthorities 
fox a farther adjoarnment to file the- neoesBaty docaments but this 
application was lefased and the pcoviaional Liqaidatoi was informed 
that an assessment had already been made. 

On the 13th of Aagnst 1988 a- notice was served on the provisional 
Liquidator demanding Bs. 8,814/3/, as tax due from the company. On 
the 8rd of September 1988 the provisional Liquidator applied for an 
inspection of the assessment records and this was allowed. On the same 
date the provisional Liquidator filed an application under Section 27, 
Indian Income-tax Act, praying that the assessment which had been 
made under Section 28 (4) should be set aside or cancelled. In this 
application it was stated that while these proceedings were going on, 
the company had gone into liquidation ; but the application was rejected 
by the Income-tax Officer. It is to be-observed that the liquidator did 
not pursue the matter further and did not appeal from the decision of 
the Income-tax Officer, neither did he apply for any review of the 
order. Later some attempt was made to challenge this assessment but 
with no result. 

On the 23rd of March 1939 the Income-tax Officer called upon the 
Collector to recover the amount of the tax and on th^e 20th of June 
1939 the Liquidator applied to the liquidation Judge under Sections 171, 
228 and 283, Indian Companies Act, to restrain the Collector and the 
Income-tax Officer from 'effecting recovery of the tax and to direct 
them to put in a formal claim for the amount of tax. 

An ad interim order to stay the recovery of this tax was made and 
on the let of November 1939 this interim order was made permanent. 
At this hearing counsel for the Income-tax Officials handed in a formal 
proof of their claim to the Official Liquidator without prejudice to their 
rights to contest the power of the Official Liquidator to call upon them , 
' for any further proof. 

The matter again came before the' learned Liquidation Judge on 
the 8th of November 1940 when counsel for the Commissioner of 
Income-tax said that he was not prepared to prove his claim except by 
production of the assessment. The learned Judge, following a Division 
Bench decision of this Court, held that mere production of the assess- 
ment was not sufficient and as the Commissioner pt Income-tax was 
not prepared to prove his claim, the claim was rejected. 

From this decision the present appeal has been preferred. 

The only question which has to be decided in this appeal is whe- 
ther the liquidator can call upon the Income-tax authorities to prove 
their debt. According to the Income-tax authorities, production of 
the assessment is sufficient whereas the liquidator contends that the 
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Court is entitled to go behind the assessment and to call for proof that 
the amount of tax to which the Company was assessed was actually due. 

It is clear in this ease that the Crown has no priority for the 
amount of the tax in question. The tax did not become due and pay- 
able until after the winding up order had been made and therefore it is 
not a debt for which priority can be claimed, see Section 280, sub-sec- 
tions (1) and (6), Indian Companies Act, and The Bank of Bihar, Ltd. 
V. Seereiary of Stat^. In fact this point as to there being no 
priority is conceded by Counsel for the Commissioner of Income-Tax. 

By Section 229, Indian Companies Act, it is provided that in the 
winding up of an insolvent company the same roles shall prevail and 
be observed with regard to the respective rights of secured and unsecur- 
ed creditors and the debts provable as are in force for the time being 
under the law of insolvency with respect to the estates of persons ad- 
judged insolvent; and all persons who in any such case would be enti- 
tled to prove for and receive dividends out of the assets of the company 
may come in under the winding op, and make such claims against the 
company as they respectively are entitled' to by virtue of this section. 

The rules governing proof of debts in insolvency are set out in 
Section 34, Provincial Insolvency Act. That section provides: — 

“ (1) Debts which have been excluded from the schedule on the 
ground that their value is incapable of being fairly estimated and de- 
mands in the nature of unliquidated damages arising otherwise than by 
reason of a contract or a breach of trust shall not be provable under 
this Act. 

(2) Save as provided by sub-section (1) all debts and liabilities, 
present or future, certain or contingent to w.hich the debtor is subject 
when he is adjudged as insolvent, or to which he may become subject 
before his discharge by reason of any obligation incurred before the 
date of such adjudication, shall be deemed to be debts .provable under 
this Act.’* 

It is observed that there are similar sections in the English 
Bankruptcy Act. 

It is common ground between the parties that an Insolvency 
Court can go behind a decree-— or a judgment, as it is called 'in Eng« 
land— and call upon the decree-holder to prove his debt. Mere produc- 
tion of the decree will not suffice and evidence that the decree is based 
upon a legal debt will be demanded in all cases where there are cir- 
sumstances giving rise to suspicion. It is, however, contended by the 
present appellant that an assessment does not stand on the same 
footing as a decree or judgment. Whilst conceding that an Insolvency 

(1) (IMS) A.I,B. 1983 P««. 1. 



1948] QOVBBHOR-OBN. IN OOUNOIIi O. SABQODHA TRADING 00., LTD. 878 


Goart, and therefore a Liquidation Court, -can go behind a decree, it is 
urged that it cannot go behind an assessment. To support this argu- 
ment reliance is placed upon an English case In re Calvert \ which 
was followed in India in Hestre. Dinshaw db Go. y. The Ineome-tcue 
Officer, LueJcnoio 

In the case of In re Calvert referred to above, Wright, J., held that 
“ the rule that on proof for a judgment debt the Court will go behind 
the judgment and ascertain whether there is a provable debt, does not 
apply to a proof for assessed taxes ”. Where therefore a debtor, who 
had carried in a scheme of arrangement, applied to expunge a proof for 
an assessment to Income-tax under Schedule D (which had not been 
appealed against), on the ground that he had made n'o profits assessable 
to duty, the application was dismissed but without prejudice to any 
application he might be advised to make to the Inland Bevenne under 
the Board of Trade Begulations of May 1888. Wright, J., in bis judg- 
ment states that in the case pf judgments or decrees there is always a 
danger that the insolvent has colluded with the decree-holders. A person 
about to become insolvent might submit to a number of fictitious claims 
and permit his friends and relations to obtain collusive decrees against 
him and later the insolvent by means of these decrees might obtain a 
share of the assets which he would' not otherwise be entitled to. 
According to Wright, J., it is because of this fear of collusion that an 
Insolvency Court or a Liquidation Court will investigate the decrees 
and examine the debts on which they are founded. Wright, J., then 
points out that there is no fear of such collusion between 
a person in financial difficulties and the Income-tax anthorities. In his 
view it would be inconceivable that a person about to become 
insolvent would ever collude with tax authorities presumably 
because the latter would never allow the insolvent a share in any 
dividend paid to them. As there was no fear of collusion, Wright, J., 
held that there was no reason in the case of assessments why the Gonrt 
should go behind the actual assessments and ascertain whether any in- 
come had been earned, upon which the assessments were founded. 
The learned Judge also pointed out that in the case of assessments there 
was no question of consideration as in the case of a judgment and 
therefore the Insolvency or Liquidation Court could not in the case of 
assessment go into the question of consideration as it oonld do in a. 
judgment. 

It is to be observed that the insolvent in the case of In re Calvert 
had another remedy under the Board of Trade Begulations issued under 
the Bankruptcy Act, 1883, dated May 1888. By those Begulations it 

(1) (1899) 3 ^.B.D. 146. (3) 11941) 9 l.TJt. 316 ; I.LJB. 16 Imek 699. • 
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WftB provided thafi where inoome-fcaz is oatstaading under Schedule D 
the Inland Bevenne authorities will, on receipt of an affidavit by the 
debtor, with a certificate by the Official Beoeiver or trustees setting out 
that the debtor has made no income taxable under such schedule forego 
all claim to payment of the tax, whether the same is payable in full 
under Section- 40 of the Bankruptcy Act, 1883, or otherwise.” It is to 
be observed, however, that there is no such alternative remedy 
in India. If the Insolvency Court or the Liquidation Court is not entitled 
to go behind the assessment, the assessment cannot be challenged in 
any other way. 

In Messrs. Dinshaw and Co. v. Ineome~tax Officer, Lucknow ^ a 
Bench of the Ondh Chief Court followed the case of In re Calvert^ and 
overruled an earlier single Bench decision of the same Court, Income- 
tax Officer, Lucknow v. Lucknow Sugar Works Ltd.* in which it had 
been held that an Insolvency or Liquidation Court could go behind an 
assessment. 

Even if the case of In re Calvert * correctly states the law in 
England, I would hesitate to apply the same rule in India. 
In this province in particular a vary large number of companies have 
been formed in recent years and experience has shown that directors 
and responsible officers of these companies have not folly realised their 
duties and obligations. At present there is a real danger, when a com- 
pany is in financial difficulties, that demands for returns of income 
may be completely ignored with the result that assessments under Sec- 
tion 23 (4), Indian Income-tax Act, might well be made when 
no income had been earned. Balance sheets are^ often n^li- 
gently arid sometimes fraudulently prepared and oases have 
occurred in this Court when for fraudulent purposes purely imaginary 
profits have been shown as having been earned and income-tax paid 
upon such profits. Such oases are referred to in the judgment in the 
case of In re Diamond General Insurance Cotiifiany*, to which reference 
will be made later in this judgment. To apply the rule as laid down in 
the case of J» re Calvert * to this province would in many oases seri- 
ously prejudice the rights of other creditors and confer an unfair 
advantage upon the Income-tax authorities. Eurther, as I have stated, 
the insolvent or the liquidator of a company in liquidation has no 
alternative remedy in India as in England because iu this country there 
is no provision corresponding to the Board of Trade Begulations of 
May 1888 to which reference has already been made. In my judgment 
it would not be in accordance with justice, equity and good conscience 

(1) (IMl) 9 LT.B. US : I.L.B. 16 Lack. 699. (S) (1986) 8 1.T.B. 888 ; 1986 O.W.N. 791, 

(8) (1899) a 93 .D. 146. (4) 0 O. No. 888 ol 1987. 



1943] CK)VBBKOB-aBNIi. :» OOUNOIL V. BABOODHA IBABINa 00., LIB. 875 

to apply the role euanciated in In re Calvert^ to India even if that 
case be regarded as correctly decided in accordance with English Law. 

In my view, however, the rule enunciated by Wright, J., in In re 
Calverf^ is not in accordance with other English authorities which are 
to be preferred to the case of In re Calvert 

The leading case is that of Ex parte Kibble \ In that case an in- 
fant, before the passing of the Act gave a bill of exchange, payable 
after his majority, to a jeweller in payment for jewellery. After his 
majority, and after the Act came into operation, the creditor obtained 
judgment by default against the infant in an action on the bill of ex- 
change, and then took out a debtor’s summons and, on his failing to 
comply with it, filed a petition for adjudication of the debtor. The 
second section of the Infant’s Belief Act provided that no action could 
be brought on any ratification made after full age of a contract made 
during infancy. The Court of Appeal in England held that the Court 
of Bankruptcy would look into the consideration for the judgment and 
that if the conduct of the debtor, in allowing the judgment to go by 
default against him, operated as a ratification of the bill of exchange, 
such ratification was rendered void by the second section of the Act 
and the petition for adjudication was consequently dismissed. 

It should be observed that Ex parte Kibble > is not a case of collu- 
sion between the debtor and the decree-holder but is a case where the 
debtor merely allowed the decree to be passed in default. Yet the 
Court had no hesitation in examining the debt upon which the decree 
was founded and in holding that there was no legal debt to support 
bankruptcy proceedings. At page 878 Mellish, L.J., observed : — 

“ It is quite clear that in the Court of Bankruptcy the considera- 
tion for a judgment may be investigated, particularly when the judg- 
ment has gone by default. I do not mean to say that this rule applies 
to such an extent that in every case in which a defendant has a good 
defence to an action and does not plead it, as, for instance, where he 
had no notice of dishonour of a bill of exchange, the Court of Bank- 
ruptcy would allow the creditors to go behind the judgment. The 
real question must always be whether there was a good consideration 
for the debt, and we have therefore to consider whether there was a 
good consideration in this case”. 

The case of Ex parte Kibble * was followed by the Court of Appeal 
in England in the case of In re Tollemaehe That was a case where 
collusion was suspected and the Insolvency Court felt bound to investi- 
gate whether the decree was passed upon a good and valid debt. At 
page 726, Cotton, L-J., observed : — 

(1) (1819) 2 Q.B.I}. 143. (2) (1873) 10 Ch. A. 373. 


(3) (1884) 13 Q.&D. 720. 
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The proof is founded simply on the judgment, for there is no 
evidence of any indebtedness by the bankrupt independently of the 
judgment. What is the law on the point ? In bankruptcy a judgment 
certainly stands in a different position from that in which it previously 
stood as against the debtor himself, because the rights of the other 
creditors of the bankrupt have supervened. When a person is sui jtiris 
a judgment against him is very strong prima faoie evidence against 
him of the existence of a debt ; if he disputes it, he must satisfy the 
Court that there is some reason which requires that the judgment 
should be set aside. It has been contended that in bankruptcy a judg- 
ment ought to be entirely disregarded, but it is unnecessary to decide 
that point now. I will deal with the case on the footing that the 
judgment cannot be disregarded, but that there may be other facts 
which entitle the Court to go behind it.” 

In a subsequent case, Exparie Letmox^, the Court of Appeal in 
England following the earlier oases to which I have made reference, 
held that the Court of Bankruptcy had power to go behind a judgment 
and inquire into the consideration for the judgment debt, not only at 
the instance of the trustee in the bankruptcy of the debtor upon the 
question of the proof of the debt, but also at the instance of the 
judgment debtor himself upon the hearing of a petition by the 
judgment creditor for a receiving order, even though the debtor has 
consented to the judgment ; and, if on the hearing of the petition 
facts are alleged by the debtor, of which evidence is tendered, and 
which, if proved, would shew that, notwithstanding the judgment, 
there is, by reason of fraud or otherwise, no real debt, the Court 
ought not to make a receiving order without first inquiring into 
the truth of the debtor’s allegations. At page 825 Cotton, L.J., 
observed ; — 

” It has been long established, as regards the proof of a debt in 
bankruptcy that the trustee, acting on behalf of the creditors, can go 
behind a judgment, and that, although the judgment is prima facie 
evidence of a debt due to the creditor who claims to prove for the 
judgment debt, yet the trustee, on behalf of the creditors, may shew 
that in fact the judgment does not establish a debt. That rule is founded 
upon this principle that, under whatever circumstances a judgment 
may have been obtained against the bankrupt, yet no act of his — col- 
lusion, compromise improperly entered into, or anything else — ought 
to prejudice the rights of the other creditors, because the assets ought 
to be distributed in the bankruptcy only amongst the honest bona fide 
creditors of the bankrupt.” 

(1) (1883) 16 Q.BJ3. 313. 
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At page 329 liindley, L. J., referring to an observation of Mellish, 
L. J., in Ex parte Kibble remsurked : — 

“ What does that mean ? It means, I think, that although the judg- 
ment debtor could not go behind the judgment, the Court of Bankruptcy 
will not allow itself to be put in motion at the instance of a person 
who is not a real creditor. The Court will not allow bankruptcy pro- 
ceedings to be had recourse to for the purpose of enforcing debts which 
are fictitious, and not real, even although they are in the form of 
judgment debts.” 

The effect of these cases appears to be that the Insolvency Court 
will always go behind a judgment or decree if there exist reasons to 
believe that the debt is fictitious and not a real legal debt. The Court 
of Bankruptcy has to safeguard the interests of the debtor and of all 
the creditors and no act of the debtor ought to prejudice the rights of 
the other creditors. If the insolvent has colluded with a creditor, such 
{sie) will not prejudice the other creditors. And similarly if the insolvent 
by his inability or carelessness has failed to contest an unfounded claim, 
such also will not prejudice the creditors and the Court will in proper 
oases examine the alleged debt to see whether it in fact exists. 

An assessment made by the Income-tax authorities is a determina- 
tion by a special procedure of the income of an individual or company, 
usually based upon an examination of the accounts. Where no accounts 
are submitted and no return of income filed, the assessment is made 
under Section 23 (4), Income Tax Act, and is made on the basis of such 
materials as are available. However it is made, it is a determination 
made according to law of the taxable income of the assessee. If an 
examination shows there is no income, then there can be no assessment 
and in many ways an assessment is similar to a decree or judgment. 
It is a determination of the assessee’s income upon which tax is paya- 
ble just as a judgment is a determination of the debt due and owing 
from one party to another. If there is reason to believe that an assess- 
ment has been based on non-existent or fictitious profits or gains, I 
cannot see why an Insolvency Court or Liquidation Court should not 
go behind such an assessment as it can in the case of a judgment or 
decree. The tax payable after such assessment is a debt due to the 
Crown and if there is in fact no income and therefore no debt, there 
appears to be no reason why the Crown should be in a better position 
than any other creditor. If a court in a proper case can examine the 
alleged debt on which a decree is founded, why cannot it examine the 
alleged income, profits or gains on which an assessment and the tax 
due are based ? Wright, J., in re Oalver^ points out that there is no 
(X) (1870) 18 Ch. A. 373. (2) (1899) 3 Q3.D. 145. 
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consideration fox an assessment as there is for a judgment or a decree 
but with respect this is really a matter of langnage. The position is very 
similar where there is no debt to support a decree and where there is 
no income, profits or gains in fact to snppoxt an assessment and the 
amount of tax demanded. 

In my view it is clear that the fear of collusion was not the main 
reason for the rule that insolvency or Liquidation Courts could go behind 
decrees. The real reason is that insolvency and Liquidation Courts 
must safeguard all the parties and must not allow any creditor to receive 
any portion of the assets unless they are satisfied that that creditor has 
a real debt. I can see no reason why the Income Tax authorities should 
be entitled in the liquidation of this company to obtain payment of 
their demand if it can be shown that there was no debt really due to 
them, in other words, if it can be shown that no income was earned, 
upon which tax is payable. 

In my judgment the true rule is that laid down in Ex parte Len- 
non^, in which it was laid down that a judgment is primafaoie evidence 
of the debt but not conoulsive. In cases where the facts give rise to a 
suspicion that there is no real debt, the Court can go behind the judg- 
ment or decree but the onus of showing that the judgment or decree does 
not represent a real and valid debt, rests on those who seek to challenge 
it. That rule to my mind applies with equal force to assessments and 
a Liquidation Court can in proper cases go behind assessments though 
the latter are prima facie evidence that certain income was earned 
and that the amount of tax is due. 

The precise point which arises in this case was considered by a 
Sench of this Court in the case of In re Diamond General Insurance Co.® 
decided on the 26th of May, 1939, in which it was held that the Income- 
tax authorities must prove their debt and that mere production of the 
assessment was not sufficient proof. In the absence of any further 
proof the claim of the tax authorities was dismissed. The learned 
Single Judge who decided the case now before us followed this earlier 
Division Bench decision and rejected the claim of the tax authorities 
holding that production of the assessment was insufficient. The Division 
Bench which first heard this appeal doubted the correctness of this 
judgment. 

In my judgment this Division Bench decision goes somewhat too 
far. The assessment is in my view prima facie proof of the taxable 
income, but the Court can go behind it if there axe suspicious circum- 
stances. The onus of proving that the assessment does not represent 
the real taxable income rests, however, on the liquidator. 

(1) 118S5) U Q.B.D. 31«. (3) C. O. No. 223 of 1927, (tmreported). 
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The question arises therefore whether circumstances exist in this 
case which would entitle the Oourt to go behind the assessment. In 
my view the eiroumstanoes give rise to grave suspicion that the assess- 
ment made by the tax authorities was wholly unwarranted. The com- 
pany was obviously in financial difficulties and before the assessment 
was actually made an order for the winding-up of the company had 
been made on the ground that it could not pay its debts. This would 
strongly suggest that in the accounting year in question no actual 
profits could have been made or income earned. After the winding-up 
order was made, a return of the income not supported by the necessary 
accounts was made by the Manager of the company and no opportunity 
was given to the liquidator to furnish further accounts before assess- 
ment. Further, the application by the liquidator under Section 27, 
Indian Income-tax Act, for cancellation of the assessment and for 
making of a new one, was dismissed. I am not suggesting that the 
Income-tax authorities did not act properly and hotwt fide but it does 
appear to me that there is a real danger in this case that an assessment 
was made when in fact no income was earned or profits made. The 
assessment was a “ best judgment ” assessment and it is doubtful whe- 
ther the Income-tax authorities had materials before them, upon which 
a fair assessment could be made. They were, of course, entitled to 
make an assessment in the circumstances, but the question still arises 
whether the assessmoat is such that the tax demanded as a result re- 
presents a real debt due to the Grown in respect of income-tax. In 
my judgment, circumstances do exist in this case which would entitle 
the Court to go behind the assessment and to disregard it if the 
materials placed before the Court by the liquidator establish that no in- 
come was earned or profits made during the year in question. The 
onus will rest upon the liquidator and if the latter fails to discharge 
the onus, the assessment must, of course, stand. In my view the 
learned Liquidation Judge was not right in rejecting the claim of the 
Commissioner of Income-tax without investigation. He should have 
treated the assessment as prima facie evidence smd permitted the 
liquidator to rebut it, if he could, by producing documents or such other 
evidence as might be in his possession. 

In the result therefore I would allow this appeal, set aside the 
order of the learned Liquidation Judge and send the case back to the 
Liquidation Court to be heard and decided in accordance with the ob- 
servaitions which I have made. The costs of this appeal will abide the 
decision of the Liquidation Judge. 

Asddl Bashid, J. — ^I agree. 

Bboebtt, J. — agree. 


A^eal allowed. 
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[Im the Madbas Hian Goubt.j 
COMMISSIONEE OF INCOME-TAX, MADBAS 

THE MADBAS AND SOUTHEEN MAHAEATTA 
EAILWAY 00., LTD., MADEAS. 

SiB LioneIi Leaoe, C. J., and Ebishbaswami Attangab, J. 

March 8, 1943. 

Income-tax — ‘ Income ’ — State Eailwat — Guaranteed Inter- 
est Paid by Secbetaby of State on Capital Contributed by Com- 
pany — Whethbb Income of Company — Altbbation of Contract — 
Effect — Constbuotion of Amended Contract. 

The assets of the Madras and Southern Maharatta Baih/oay Com- 
pany belonged to the Secretary of State and the Company managed the 
undertaking under the supervision and control of the Secretary of State. 
The Secretary of State and the Company contributed to the capital and 
the former guaranteed interest on the Company’s capital at the rate of 
per cent, per annum. Under the original agreement betnoem the 
parties, out of the gross revenue receipts the working expenses and inter- 
est on debentures were first to be deducted. The Secretary of State then 
deducted and retained the guaranteecNnterest which he had paid to the 
Company in advance and the balance wUS thereafter divided between 
the two parties. It was held that the guaranteed interest received by the 
Company represented profits made in India. The contract was sub- 
sequently amended and under the amended contract the surplus to be 
divided was arrived at after providing for the payment of certain 
charges and the guaranteed interest paid to the Company was mentioned 
as one of these charges : 

Held, that the alteration in the contract d%d not make any differ- 
ence with regourd to the nature of the payment of the guarotnieed interest 
and the amount paid towards such interest was assessable as the income 
of the Compare. 

Cases referred to : — 

Commissioaer of Income-tax, Madras v. Madras and Sonthern Maharatta Railway Co. 
Ltd. (1940) I.L.R. 1940 Mad. 889 ; 8 I.T.R. 280. 

Madras and Southern Maharatta Railway Co. v Conunismoners of Inland Revenue (1926) 
12TaxCas. 1111. 

Case stated under Section 66 (1) of the Indian Income-tax Act, 
1922, by the Income-tax Appellate Tribxmal, Calcutta Bench, in Eef- 
feience 66 E.A. No. 6 (Madras) of 1942-43 : (Eeferred Case No. 21 of 
1942). 
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STATEMENT OF CASE. 

“This is an application asking this Bench of the Tribunal to refer 
the following questions of law to the High Court of Judicature, Madras. 
The questions formulated by the applicant are as follows : — 

1. Are the profits of the assessee for the purpose of the Indian 
Income-tax Act exclusive of the amount of the guaranteed interest 
namely, the sum of Bs. 23,33,333 or in other words is such income 
only so much of its share apportioned and paid to it by the Secretary 
of State after ascertaining the surplus divisible between the assessee 
and the Secretary of State under the terms of the agreement between 
the parties as modified by the agreement dated 24th March 1987 ? 

2. Is income represented by the guaranteed interest the income 
of the assesssee company and does such income accrue and arise or is 
it received in British India ? 

The respondent has submitted a reply submitting that the question 
is covered by the decision in I.L.B. 1940 Mad. 889 (8 I.T.B. 280} and 
that he would oppose a reference if the Bench should consider such 
reference necessary under Section 66 (1) of the Income-tax Act. The 
respondent however wishes that the question arising in this case is to 
be stated in the following form : — 

“ Whether the sum of Bs. 23,33,333 being the equivalent in rupees 
of the guaranteed interest paid by the Secretary of State for India 
under the terms of the contracts dated 1st June 1882, 26th June 1908 
and 24th March 1937 between the Secretary of State and the Company 
which was deducted for the purpose of the Company’s return for the 
accounting years 1937-38 and 1938-39 is liable to assessment in the 
hands of the company 9 ” 

The question whether the point in issue is covered by the decision 
of the Madras High Court is itself a question of law and in our 
opinion the case is pre-eminently a fit one to be stated to the High 
Court as it raises a question of law arising from the order passed by 
this Bench of the Tribunal under Section 38 of the Indian Income- 
tax Act. . 

8. Statement of the ease . — Two appeals B.A.A. Nos. 11 and 12 
were disposed of by this Bench of the Tribunal on the 26th February 
1942. The facts of the case may be briefly stated : — 

The applicant is a company incorporated in England under the 
English Companies Act. The company received in London a sum 
of Bs. 23,33,333 as interest on the deposit of the capital of 
6 million pounds of the Company invested with the Secretary of 
State for India in Council at 3^- per cent, per annum. The gov- 
erning rights of the applicant are mentioned in the agreement of 
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1882 and the supplemental contract of 1908 to which there have 
been various amendments from time to time- and the one which 
is alleged to distinguish this case from the previous case of the company 
was disposed of on similar point by the High Court of Madras and that 
is on the 24th March 1937. It is contended before us that this modi- 
fication is another aspect of the matter and makes previous ruling 
distinguishable in the order passed on the 26th February 1942. This 
Bench has set out the nature of receipts and has considered the various 
clauses as urged before us and has come to the conclusion that the 
amount is not a revenue expense but an income of the company liable 
to assessment. In this view of the matter the appeal of the applicant 
was dismissed. The parties are agreed on the facts of the case and 
the applicant has in paragraph 3 of the application mentioned the find- 
ing of fact arrived at by the Tribunal as under : — 

“ that the nature of the receipt of the sum of Es. 23,33»383 has to 
be determined with reference to the terms of the agreement between 
the assessee and the Secretary of State as modified by the agreement 
dated 24th March 1937.” 

This is actually no finding of fact but is only a statement of agreed 
facts that the rights are governed by the agreement. The applicant 
later on in paragraph 4 of his petition which is annexed to this refer- 
ence urges various arguments. The question will be for the determi- 
nation of the High Court. On the above statement of the case a ques- 
tion of law that arises will be stated a little later. 

4. The second contention urged before us is that the Company is 
registered in England and receives the sums of money equivalent to 
Es. 23,33,333 in England and this sum does not arise or accrue in 
British India. This point was not taken before the Officers of the In- 
come-tax Department but being a pure question of law we permitted 
the question to be argued before us and have recorded our finding and 
have come to the conclusion that the sum accrues to the applicant 
company in British India and therefore the applicant company is 
” resident” within the meaning of Section 4-A (c) (6) of the Income- 
tax Act. This finding, however, is dependent upon the decision of the 
first question. If the answer be that the assessment was valid 
proper the company would be a resident. It is not necessary to refer 
this as the result would follow from the answer to the first question. 

6. W e, therefore, refer to the High Court of Judicature at Madras, 
the following question of law which in our opinion arises from our 
order above mentioned : — 

Where the sum of Es. 23,33,333 guaranteed interest on the capi- 
tal of the applicant company deposited with the Secretary of State for 
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India received in England was rightly asBessed as the income of the 
applicant ? ” 

6. The papers mentioned in the index will form the paper book. 

The judgment of the Appellate Tribunal was as follows : — 

“ These two appeals Nos. 11 and 12 of 1940-41 are against the 
assessments for the years 1938-39 and 1939-40 respectively. The 
questions of law and fact are common and both the appeals will be 
dealt with by one order. 

2. The appellant is a company incorporated in England under 
the English Companies Act. The main object was the construction 
and carrying on of a Bailway in India. It is controlled by a Board of 
Directors in London and derives its income from the working of the 
Bailway in India and from investments in England. The rights of 
the Secretary of State for India and the appellant are governed by a 
contract entered into in 1882 and by a supplemental contract of 1908. 
There have been agreed amendments from time to time and the latest 
is the one of the 24th March 1937 on the basis of which the 
payment referred to below for the previous years in question had 
been made. 

8. The amount in dispute in either of the appeals is a sum of 
Bs. 23,33,383 paid by the Secretary of State for India to the appellant 
during each of the two respective previous years. The sum represents 
interest at the rate of 3it% on the nominal amount of capital stock of 
£ 6 millions of the company under clause 15 of the contract of 1908. 
This amount of the capital, the appellant handed over to the Secretary 
of State for India for the purpose of its carrying on the business of the 
Bailway. 

4. This receipt of Bs. 23,33,833 the appellant claims : 

(1) is not its income, and 

(2) even if it should be its income, it did not arise or accrue in 
British India but arose or accrued in London where it was paid to it by 
the Secretary of State for India. It is further contended 

(8) that according to the Article 73 of the Articles of Association of 
the appellant company this amount as and when received was distri- 
butable and had been so distributed amongst the shareholders, and it 
should therefore, be deemed to be interest paid by the appellant com- 
pany on the capital borrowed from the shareholders and as such 
should be allowed as a deduction in computing the income for the 
purpose of assessment under Section 10 (2) (Hi). 

4 (a). To appreciate these contentious consideration of some more 
facts is necessary. The company constructed, equipped and maintained 


1—44 
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railways and supplied necessary staff to work the concern. The 
Secretary of State provided the requisite land in India. The railways 
including all rails, plants, machinery, rolling stocks etc., are also the 
properties of the Secretary of State for India. All moneys received by 
or on behalf of the concern had to be paid to the credit of the Secretary 
of State in a Government Treasury in India. The appellant had to 
work under the supervision and control of the Secretary of State who 
was empowered to appoint one person to be a Director of the Company. 
The other relevant conditions of the original contract of the appellant 
with the Secretary of State will be referred to later. 

6. The Secretary jof State undertook by the contract of 1908 as 
amended later on the 24th March 1937 to pay to the Company half 
yearly on the 1st June and 1st December interest at the rate of per 
annum in respect of the aforesaid sum of J6 5 millions and a further 
payment of a share of the surplus available from the revenue receipts 
after adjustments and payment of certain amounts specified in the said 
amended contract, as detailed later. The method by which the share of 
the appellant was to be computed according to the amendments to the 
sub-clauses 3 and 4 of clause 42 of the contract of 1908 in the moneys 
received was as follows: — 

“ The contract of 1882 as amended by any of the existing contracts 
subsequent thereto shall be construed and have effect as though sub- 
clauses (3) and (4) of clause 42 were deleted and there were substituted 
therefor the following : — 

[These danses are quoted in the Judgment of the High Court, infra pp. 390-391, and are 
not therefore printed here — ^Ed J 

5. Clause 16 of the Contract of 1908 reads as follows : — 

" The Secretary of State will during the continuance of the 
original contract and the contracts supplemental thereto as hereby 
varied until the same shall be determined hereunder pay out of the 
Bevenue of India to the Company in London in sterling interest at 
the rate of 3^% per annum for each half year ending on the 30th day 
of June and the 31st day of December (commencing with the half year 
ending on the 30th day of June 1908) on the nominal amount of the 
capital stock for the time being of the Company such interest to be 
paid on the let day of July, or the 1st day of January immediately 
following the close of such half year.” 

6. Prior to the years in question the remuneration to the Company 
was on the basis of the contract whose terms were below : — 

“ Moneys received in each half year which pursuant to this contract 
are to be treated as received on account of revenue shall be applied as 
follows (that is to say) : — 
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(1) Primarily in or towards the discharge of expenditure attri- 
butable to the half-year to which the receipts relate. 

(2) Secondarily in or towards the discharge of expenditnre attri- 
butable to any previous half-year or half years and not already dis- 
charged out of receipts on account of revenue. The further application 
of receipts provided for by this clause shall be subject to the payment 
to the South Indian Bailway Limited mentioned in Clause Provisional 
No. 55c (1) hereof, and also to the payment to that Company and to the 
Kistna District Board respectively, of the rebates referred to in Clause 
Provisional No. 55c (2) hereof, respectively. 

(3) In the next place, in payment of the equivalent in rupees of 
the interest for the half-year to which the receipts relate, which shall 
have been paid by the Secretary of State to the Company in respect of 
the Company's debentures and debenture stock (except the 1,200,000 
debenture stock created under the secondly mentioned contract of 31et 
August 1837) issued with the sanction of the Secretary of State for the 
purposes of the capital expenditure on the Company’s and State lines 
which shall, for the time being, be outstanding. 

The Secretary of State shall be entitled to deduct and retain out of 
the share of surplus receipts payable to the Company in respect of each 
year, the equivalent in rupees of the guaranteed interest at Sir per cent 
on the Company’s capital stock paid by the Secretary of State to the 
Company. 

(4) The surplus (if any) shall, subject to the clause 12 hereof, be 
divided between the Secretary of State and the Company in proportion 
to the respective shares in which the capital for the time being of the 
Company’s and State lines (exclusive of debenture capital) shall have 
been contributed by them. 

7. In respect of the assessment for the year 1937-38 this amount 
of interest at 3^% on the amount of capital stock of the appellant paid 
to the appellant was subject matter of a reference to the High Court 
of Madras, whether it was income assessable to income-tax. In 
Commissioner of Income-tax, Madras v. Madras a/nd Southern Mah- 
ratta Baihoay Company Ltd}, the High Court of Madras held that all 
the profits of the Company accrued or arose in British India and the 
amount of guaranteed interest received on the first day of each half 
year which was claimed by the Company as an allowable deduction, 
was liable to assessment in the hands of the Company negativing its 
claim. 

8. The appellant contends that the subject matter of reference to 
the High Court in the above case was in nature different from what 

(1) (1940) I.L.R. 1940 Mad. 889 ; 8 I.T.R. 280. 
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the snbiect matter of the present appeal is. It is a fresh contract en» 
tered into by the Company with the Secretary of State on the 24th 
March 1937 having effect from the first of January 1938 during the 
period of the accounting years with which we are concerned. The 
changes introduced in the agreement have, according to the appellant} 
rendered nugatory the effect of the decision of the Madras High Court 
and that of the case reported in 12 Tax Cases, page 1111. It is argued 
that this payment by the Secretary of State should be deemed to be 
revenue expenses of the appellant and that the changes in the new 
agreement bring it into line with the agreement referred to in the case 
of the B. N. Railway v. Seoretwry of State of Indian 

9. In Commissioner of Ineome‘tax, Madras v. Madras and Southern 
Mahratta Railway Company Ltd.^ the learned Chief Justice of the 
Madras High Court considered the decision in Bengal Nagpur Bailway 
Company and observed as follows : — 

This decision, however, conflicts with a later decision in England 
affecting the Company, the Madras and Southern Mahratta Railway 
Compamy Ltd. v. Commissioners of Inland Renenue ^ and it is this con- 
flict which has given rise to this reference.*’ 

The judgment in the Madras case proceeded further and it was 
taken for granted in that case that for the purpose of decision of the 
reference the contract of the Company with the Secretary of State may 
be taken to be on all fours with the contract of the Bengal Nagpur Bail- 
way Co., Ltd., with the Secretary of State. On the authority of the 
Madras and Southern Mahratta Railway Company Ltd. v. Commis- 
sioners of Inland Revenue it was held that the guaranteed interest paid 
by the Secretary of State formed part of the company’s profits and that 
recoupment to the Secretary of State out of surplus profits represented 
distribution of profits. It was further agreed in the Madras Case that 
the Bengal Nagpur Bailway case ought not to be followed. 

10. In Madras and Southern Mahratta Railway Company Ltd. 
V. Commissioners of Inland Revenue ^ Bowlatt, J., put the question in 
this way : — 

“ Are the profits of the Company for the purpose of Corporation 
Profits Tax the amount of their share before the Secretary of State is 
recouped, or are they only the balance which is left to them after tibe 
Secretary of State is recouped ? That is what the question is or, to put 
it in another way, are they to be taxed on that balance plus the amount 
of the guaranteed interest which is only putting the same in another 
way.” 

(1) (1922) 49 Cal. 815 : 1 1.t.C. 178. (3) (1926) 12 Tax Cas. 1111. 

(2) (1940) I.I..R. 1940 Mad. 889 ; 8 1.TJ1. 280 at p. 293. 
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11. The contention of the appellant Ib that the stage at which the 
appropriation from the earnings of the Bailway towards the re-pay* 
ment to the Secretary of State of the provisional advance payment of 
the guaranteed interest makes a difference and the fact that it is not 
from the * surplus ’ under the new sub-clause (7) shows that the 
adjustment by the Secretary of State is not from the profits of the 
Company. We are unable to accept this contention. At whatever 
stage the ^coupment or adjustment is made of the payment of the 

interest on the capital stock of the Company it is ultimately from 
the earnings of the Bailway. As observed by Bowlatt, J., the income 
of the appellant is the amount of the guaranteed interest paid as well 
as the share of the surplus of the concern further paid. 

12. As regards the argument that the distribution amongst the 
share-holders of the interest received from the Secretary of State should 
be treated as interest paid on the borrowed capital, we have only to 
state that this same argument addressed in the case cited in [1940] [8 
I.T.B. 280 did not find favour with the High Court. Paid up capital 
of a Company lis not capital borrowed and what was distributed 
among the shareholders was dividend. 

18. We may in this connection refer to Article 73 of the Com- 
pany’s Articles of Association which reads : — 

“ Any moneys which may from time to time be paid by the 
Secretary of State to the Company by way of interest under the pro- 
visions of the principal contract or of any modifications thereof, shall be 
distributed by the Board as dividends among the Members in propor- 
tion to the amounts paid up or credited as paid up on their shares 
by yearly or half yearly payments as the Board may from time to time 
determine and whether or not such balance of interest or any part of 
it represents profits of the company or not. ” 

As observed by their Lordships in I.L.B. 1940 Madras:— 

“ The position is simply that the share-holders have been paid 
out of the proceeds of the workings of the Bailway.” 

14. The further argument that the amount of the guaranteed pay- 
ment should not be regarded as profit accruing or arising in British 
India witbin the meaning of Section 4 of the Indian Income-tax Act 
also did not find favour with the learned Judges of the Madras High 
Court. Matter is concluded by authority binding on us. 

15. In respect of every contention raised in this appeal the matter 
is governed by the ruling reported in 1940 I.T.B. 280 and as such none 
of them are tenable. 

16. Status of the Company . — Another objection raised is in regard 
to the finding that the appellant company is resident and ordinarily 
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resident in British India. As the “ gnaranted 'interest” paid to the 
appellant is part of the profits of the company liable to tax, the in- 
come arising in British India is greater than the income arising outside 
British India and the company becomes a “ resident ” under Section 4-A 
(c). For the very same reason it also becomes " ordinarily resident ” 
in British India under Section 4-B (c). Its income from investments 
outside British India is assessable and it is not entitled to the applica- 
tion of the 2nd proviso to Section 4 (1). This point was riised before 
us although we find that it was not raised before the Appel- 
late Assistant Commissioner or the Income-tax Officer. We 
find that the status of the Company is “ Eesident and Ordinarily Besi- 
dent ” in British India. 

17. It may also be stated, though it becomes unnecessary to do so, 
in view of what has been stated above, that under Section 42 of the 
Income-tax Act as amended in 1939 the income from guaranteed in- 
terest and from investments accrued to it from its business connection 
in British India and becomes assessable to income-tax. 

18. The result is that these appeals are dismissed and the orders of 
assessment are confirmed. 

19. A copy of this order will form part of the record in the other 
appeal No. 12 of 1941 also.” 

T. JR. Venkatarama Sastri instructed by King md Pctrtridge, 
attorneys for the Applicant. 

£. V. Sesha Ayyangar, Advocate, for the respondent. 

JUDGMENT. 

(Judgment of the Court was delivered by the <Hon’ble the Chief 
Justice). 

This reference raises in a different setting the same question which 
was decided by this Court in The Commissioner of Income-tax, Madras v. 
Madras and Southern Mahratta Baihoay Company Limited, Madras^, 
Since that case was decided, certain alterations have been made in the 
contract between the Secretary of State and the company and it is said 
that the alterations have the effect of relieving the company from the 
liability to pay income-tax in India on the sum of Bs. 23,38,333/. 
Admittely the contract was amended with this object in view. If by 
the amending contract the company can escape this liability it is entitled 
to make the amendment and the Court has only to decide whether this 
object has been achieved. The Income-tax Appellate iTribunal,~Oair 
eutta Bench, has hdd that the object has not been achieved, but at the 

(l) IJ-R. 1940 Mad. 889 ; 8 1.T.R. 28a 



1943] OOMIIB. 07 INO. XAZ, MASBAS V. M. & S. M. BY. OO., LTB. 389 

request of the company it has referred for the decision of this Court 
the following question : — 

“ Whether the sum of Bs. 23,38,333 guaranteed interest on the 
capital of the applicant company deposited with the Secretary of State 
for India received in England was rightly assessed as the income of the 
applicant ? ” 

In order to understand the nature of the amendments which have 
been made in the contract it is necessary to set out certain facts. All 
the assets of the Madras and Southern Mahratta Bailway Company are 
the property of the Secretary of State. The company manages the 
undertaking under the supervision and control of the Secretary of State. 
Both the Secretary of State and the company have contributed to the 
capital of the undertaking. The Secretary of State's share of the capital 
is £ 12,750,000/- and the company’s share is £ 5,000,000/-. The Secre- 
tary of State guaranteed interest on the company’s capital at the rate 
of 3} per cent, per annum and the figure of Bs. 28,83,333/- represents 
the sum required to pay this interest. As pointed out in the judgment 
in the previous case all moneys received by the company in the course 
of the working of the undertaking are paid over to the Secretary of 
State. The company is not entitled to use any of the receipts for the 
purposes of meeting working expenses. These expenses are met from 
a grant made each year by the Secretary of State. 

The contract between the Secretary of State and the company 
before its recent amendment provided that the moneys received in each 
half year should be applied in the following order : — (1) In or towards 
the discharge of expenditure attributable to the half year to which the 
receipts related ; (2) in or towards the discharge of expenditure attri- 
butable to any previous half year or half years and not already dis- 
charged out of receipts on account of revenue ; (3) in payment of 
interest on debentures ; and (4) in payment to the Secretary of State of 
the amount paid by him to the company in respect of the guaranteed 
interest on the Company’s capital. The surplus was to be divided 
between the Secretary of State and the Company in proportion to 
their respective contributions to the capital, exclusive of debenture 
capital. 

In the previous case the question was whether the sum received 
by the company from the Secretary of State on account of interest on 
its capital represented profits made in India. The Court held that it 
did. The payment to the company really meant payment in anticipa- 
tion of profits and the Secretary of State was to recoup himself out of 
the profits when they were made. 

The contract, as now amended, provides that the receipts shall be 
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applied : — 

“ (1) Primarily in or towards the discharge of expenditure attri- 
butable to the half year to which the receipts relate. 

(2) Secondarily in or towards the discharge of expenditure attri- 
butable to any previous half year or half years and not already dis- 
charged out of receipts on account of revenue. The further application 
of receipts provided for by this clause shall be subject to the payment 
to the South Indian Bailway Limited mentioned in Clause Provisional 
No. 65c (1) hereof, and also to the payment to that Company and to 
the Kistna District Board, respectively, of the rebates referred to in 
Clause Provisional No. 66o (2) hereof, respectively. 

(3) In the next place in repayment in rupees to the Secretary of 
State of the equivalent of such interest for the half year to which the 
receipts relate as shall have been paid or shall be payable by the Secre- 
tary of State to the company in respect of the Company’s debentures 
and debenture stock which shall have been issued with the sanction of 
the Secretary of State for the purpose of capital expenditure on the 
Company’s and State lines and which shall for the time being be out- 
standing. 

(4) In the next place in repayment in rupees to the Secretary of 
State of the equivalent of such interest for the half year to which the 
receipts relate as shall have been paid by the Secretary of State in res- 
pect of interest at the rate of 3i% per annum on the nominal amount 
of the capital stock of the company, under Clause 16 of the Contract 
of 1908. Provided that if the moneys out of which the repayment 
mentioned in this sub-clause is to be made are insufficient to make the 
said repayment the deficiency shall be made good out of the moneys 
received on account of revenue in the other half of the financial year 
of which the said half year forms pari. Provided also that if the moneys 
out of which the repayment mentioned in this sub-clause is to be made 
are in any financial year insufficient to make the repayment of the said 
amount advanced by the Secretary of State in respect of such financial 
year the deficiency shall not be made good out of the moneys received 
on account of revenue in any subsequent year. 

(5) In the next place in payment in rupees to the Secretary of 
State of interest at the rate of 3^% per annum or at such other rate as 
from time to time shall have been agreed upon in the case of further 
advances made subsequent to the Slst day of December 1937 under the 
contract of 1908 on the capital advanced by him expressed in rupees 
for the purpose of capital expenditure on the Company’s and State 
lines which shall consist : — 

(a) of the sum of Bs. 16,87,60,000 being the equivalent of 
£12,760,000 (the amount of the capital of the Secretary of State, 
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mentioned in danse 8 of the contract of 1908 as amended by the con- 
tract of 1911 only) less £1,600,000 (the amount repaid to the Secretary 
of State) converted into rupees at the rate of fifteen rupees to the pound 
sterling ; 

(b) of all advances made by the Secretary of State after theSlst 
day of December 1907 and before the first day of January 1938; 

(c) of any further advances which shall be made subsequent to 
the 3l8t day of December 1908 ; 

Provided always that for the purpose of this sub-danse other than 
Section (1) thereof any sterling capital which shall have been advanced 
by the Secretary of State shall be converted into rupees at such rate as 
was at the date of the advance applicable under the existing contracts 
for the conversion of sterling payments into rupees. 

Provided also that the above mentioned interest shall be calculated 
for each calendar month on the capital advanced as aforesaid and out- 
standing at the commencement of each such month and if the amount 
of such capital outstanding at the end of each month exceeds the amount 
of such capital outstanding at the commencement of each such month 
there shall be added to or if the latter amount exceeds the former 
amount there shall be subtracted from the interest calculated as afore- 
said one half of a sum equal to interest on the difference between the 
said amounts at the rate for the same month. 

(6) In the next place in providing for such other debits as it may 
be agreed should be charged against such receipts. 

(7) The surpluses or surplus and deficit for the half years in any 
financial year shall be combined. The resulting surplus if any shall 
be divided between the company and the Secretary of State in the 
following manner that is to say : — 

In payment to the Company of one-tenth of the first Ps. 76 lakhs 
of the said suifi. 

One twentieth of the next Bs. 16 lakhs. 

One-thirtieth of the excess, if any, over the first 90 lakhs. 

The balance shall be retained by the Secretary of State.” 

In our judgment the amendments in the contract do not make any 
real difference in the position. As before, the company is paid its 
guaranteed interest by the Secretary of State, who reimburses himself 
out of moneys received in the course of the working of the railway. 
The changes introduced by the amendments have no further significance 
than to alter the stage at which the recoupment is to be shown in the 
accounts. Originally out of the gross revenue receipts, the working 
expenses and the interest on debentures were first to be deducted. 

I*— ^5 
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Held by the Fnll Bench (Dbbbtshibb, C.J., Mixtbb and Lodge, JJ.) 
— («') that, as the dividends of the sterling companies were declared out- 
side British India emdjpaid to the assessee company outside British 
India, they were income arising to a non-resident outside British India ; 
(ii) that Explanation (S) to Section 4 (!) (e) of the Indian Income-tax 
Act was ultra vires and invalid inasmuch as it was not within the extra- 
territorial powers conferred on the Indian Legislature by the Oovemment 
of India Act, 1986 ; (»»•) that, as the tax was paid under an illegal 
demand, it could he recovered bade as money had and received; (tv) that 
Section 67 of the Indian Income-tax Act was not a bar to the maintain- 
ability of the suit. 

Held further (Per Debbyseibb, G.J., and Miiibb, J. — Lodgb, J., 
dissenting) — that a suit to recover a sum of money coUected as income-taa 
under an invalid or illegal provision of law was not one con- 
cerning ‘ revenue ’ tn the sense in which that expression is used in Sec- 
Hon 836 of the Oovemment of India Act, 1986, and the jurisdiction of 
the Calcutta High Court to entertain the suit in its Original Side was 
not barred by that section. 

Per Lodge, J. — A decision that something is not valid revenue 
* concerns the revenue' as mach as a decision that it is vaiid revenue 
and Section 326 of the Oovemment of India Act was- a bar to the suit. 
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JUDGMENT. 

Dbbbtshibe, G.J. — This mattex originally came before McNair, J., 
who referred it to the Chief Justice, under rule 3 of Chapter V of the 
Original Side Buies which is as follows : — 

“ Where it shall appear to any Judge at any stage of a suit, appli- 
cation or other matter, that it involves a substantial question of law as 
to the interpretation of the Government of India Act, 1936, or any 
Order in Council made thereunder, he shall report to that effect to the 
Chief Justice, who shall constitute a Bench'of two or more Judges to 
hear the suit, application ox other matter.” 

Put shortly the plaintiffs claim that certain provisions of the 
Indian Income-tas Act of 1922 as amended by the Income-tax Act of 
1939 are beyond the law-making powers of the Indian Central Legis- 
lature and that in consequence certain money they have paid under 
protest to the Government of India as income-tax under the said pro- 
visions was not legally payable by them ; they claim a declaration that 
the said provisions are ultra vires and ask for a return of the money so 
paid and other reliefs. 

The defendants in their written statement have pleaded Sec- 
tion 226 of the Government bf India Act, 1936, which in its material 
part provides : 

” No High Court shall have any original jurisdiction in any matter 
concerning the revenue, or concerning any act ordered ox done in the 
collection thereof according to the usage and practice of the country or 
the law for the time being in force.” 

In order to decide whether and to what extent this plea will avail 
the defendants it is necessary to go into the facts of the case and the 
relevant provisions of the law. There is no difference between the 
parties as to the facts. 

The Governor-General in Council as representing the Government 
of India is a party to the suit and has appeared through Sir Asoka Boy, 
the Advocate-General of Bengal, not acting as the Advocate-General of 
Bengal, but as Counsel representing the Government of India ; we 
were informed by Sir Asoka that it was not necessary to give special 
notice to the Goveri^ment of India or the Advocate-General of India 
under Order XXVII-A of the Code of Civil Procedure as they were 
aware of the case and were represented by him. 

The suit is brought by the Baleigh Investment Co., Ltd., a joint 
stock company incorporated under the English Companies Act, having 
its registered office at 13, Athol Street, Douglas, in the Isle of Mq.Ti and 
its main office at Egham, Surrey, England. We are informed from the 
Bar that the reason for the company’s registration in the Isle of Man 
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was to save registration fees. For all practical parposes it is an Eng- 
lish company. It has no bnsiness premises in India, bnt holds the bulk 
of the shares in a number of companies which carry on the bnsiness of 
manufacturing and selling tobacco and cigarettes in India. These com- 
panies are as follows : (1) The Imperial Tobacco Company of India 
Litd. ; and (2) Carreras (India) litd. The two above companies which 
are referred to as “ the rupee companies ” are incorporated in India 
under the Indian Companies Act and have their registered ofGtces and 
business headquarters at 37, Chowringhee, Calcutta, within the original 
jurisdiction of this Court. (3) The Arcadian Tobacco Co. Ltd. ; (4) The 
Cigarette Manufacturers (India) Ltd. ; (6) Dominion Tobacco Co. Ltd.; 
(6) Ceneral Advertising Agency (India) Ltd. ; (7) Indian Leaf Tobacco 
Development Co. Ltd. ; (8) Peninsular Tobacco Co. Ltd. ; (9) Printers 
(India) Ltd. ; (10) Thomas Bear & Sons (India) Ltd. ; and (11) Tobacco 
Manufacturers (India) Ltd. 

The Companies Nos. 3 to 11 inclusive are companies under the 
English Companies Acts and are referred to as “ the sterling com- 
panies.” 

A statement was put in by the plaintiffs which is agreed by' the 
defendants to be correct and it is as follows : 

” The nine sterling companies are controlled in London where the 
Boards of Directors sit, the share registers are situate, and dividends 
are declared. The boards in London have constituted local boards 
which are situate in India. The business in India, where all profits are 
made, is managed by the local boards. The ultimate control lies with 
the London boards. No share registers are kept in India. The finan- 
cial policy of the companies is controlled by the London boards, and in 
all important matters of business the London boards are consulted. 
All the general meetings of the companies are held in England. The 
registered offices of sis of the sterling companies are in the Isle of 
Man and of three others in London, but all the sterling companies 
have offices in London.” 

Copies of Articles 97, 98 and 100 of the Memorandum of Associa- 
tion of the Tobacco Manufacturers (India) Ltd., are exhibited separately* 
It is agreed that each of the other sterling companies contains similar 
Articles. These are marked Exhibit B. 

All the companies above concerned, with the exception of the 
plaintiffs, have carried on business in India and made profits here which 
have been assessed to i:g.com e-tax and super-tax under the Indian 
Income-tax laws and those taxes have been paid. Dividends have been 
declared after payment of Indian income-tax and Buper*tax by the 
11 companies, and the plaintiffs have received such dividends as they 
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are entitled to on their share-holdinge in those eleven companies. Divi> 
dends on the two rnpee-companies were paid to a representative of the 
plaintiff company at 37, Chowringhee, Calcutta. The dividends of the 
nine sterling companies were declared by them in England and paid 
by them in England to the plaintiff company in England. 

On June 6, 1939, the Income-tax Officer, Companies District III, 
3, Government Place West, Calcutta (which is within the jurisdiction 
of the Original Side of this Court) sent to the plaintiffs a notice under 
Sections 22 (2) and 38 of the Indian Income-tax Act of 1922, as 
follows : 

“ 1. In pursuance of the provisions of Section 22 (2) of the Indian 
Income-tax Act, 1922, you are hereby required to prepare a true and 
correct statement of the company’s total income and total world in- 
come during the previous years in the attached form along with such 
other particulars as are required to complete the form) and to deliver it 
to me at my office duly signed by you on behalf of the company on or 
before 12-7-1989 or within 80 days of the receipt of the notice (should 
the former date be leas than 30 days after the receipt of the notice). 

2. The form contains the instructions required for the prepara- 
tion of the return. If you desire any further information, yon should 
apply to this office. 

A separate form for making this return is annexed.” 

That notice was addressed to the Baleigh Investment Co. Ltd., at 
87, Chowringhee, Calcutta. The plaintiffs have no business premises in 
India, but the notice was forwarded by someone at 87, Chowringhee to 
the plaintiffs in England who made a return signed by their Secretary 
on August 18, 1939, giving their address as “ Westminister House, 7 
Millbank, London S.W. 1.” That return apparently was sent by the 
plaintiffs from London to 87, Chowringhee, Calcutta, from which ad- 
dress it was forwarded on August 26, 1989, to the same Income-tax 
Officer by one A. S. McAra with the following covering letter : 

“ Dear Sir, 

At the request of the Baleigh Investment Co. Ltd. I pass on to 
you herewith their return under Section 22 in respect of the income- 
tax year 1939-40.” 

On September 11, 1989, the same Income-tax Officer wrote to the 
plaintiffs at 87, Chowringhee, a letter with regard to the assessment for 
1989-40 asking to be furnished with certificates under Section 20 in 
respect of dividends received during the year*ending March 81, 1939. 
There was further correspondence in which on each occasion the In- 
come-tax Officer addressed the plaintiffs at 37, Chowringhee, Calcutta, 
and eventually obtained replies through 87, Chowringhee, Calcutta. 
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On April 8, 1940, the Inoome-tax Ofi&cei wrote a letter 
to the plaintiffs — c/o Messrs. Imperial Tobacco Go. of India 
litd., 87, Ghowringhee, Galontta. Paragraph 6 of this letter is as 
follows : 

" Yon are farther requested to let me know that in view of Ex- 
planation (8) to Section 4 (1) of the Act, the dividends shown in Sec- 
tion D of the return being income scorning or arising in British India 
and thus liable to be included in total income, it appears that the total 
income accruing or arising in British India exceed the income arising 
without British India in the previous year and as such in terms of 
Section 4-A (o) the company is to be treated as resident in British India 
and as such the entire profits are liable to be taxed.” 

(the letter is reproduced as put in evidence, the wording is faulty.) 
Paragraph 7 is as follows : 

” You are requested to let me know if you have anything to urge 
against this.” 

On June 8, 1940, the plaintiffs replied from Bnsham House, 
Egham, Surrey, to which address they had apparently removed from 
Millbank, London, as follows : 

“ Dear Sir, 

Your letter of the 8rd April, addressed to this company, care of 
the Imperial Tobacco Gompany of India, Limited, Galontta, has been 
forwarded to us.” 

The Gompany contends that dividends declEbred outside British 
India are not income accruing or arising in British India on the follow- 
ing grounds : — 

(a) Explanation (8) to Section 4 (1) of the Indian Income-tax 
Act, 1922, as amended by the Indian Income-tax Amendment Act, 1989, 
on its true construction refers to dividends declared within British India 
but paid outside British India, and not to dividends declared outside 
British India. 

(b) Alternatively, if on its true construction the said Explanation 
refers to dividends declared outside British India the Explanation is 
ultra virea the Gentral Indian Legislature which is not empowered 
under the Government of India Act, 1986, to impose a tax on persons 
not resident in British India in respect of income which does not arise 
in British India. Dividends declared outside British India are debts 
arising outside British India. 

It follows that the company cannot be treated as resident in British 
India as the dividends shown in Section G of the Betum are not in- 
come accruing or arising in British India and cannot be deemed so to 
accrue or arise, and in consequence, the income of the company arising 
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in British India (shown in Section A of the return) does not exceed its 
income arising outside British India. 

The above deals with paragraphs 1, 2, 6 and 7 of your letter. As 
regards paragraph 3, 1 would confirm that Vazir Sultan Tobacco Com- 
pany and London and Burma Tobacco Company Ltd., are not assessed 
to tax in British India. 

In reply to paragraph 4 of your letter, the direct profits represent 
income other than dividends which arose from business carried on out- 
side British India. 

Copies of certificates where income-tax has been deducted from 
dividends shown in Section C of the Beturn asked for under para- 
graph 5 of your letter, are enclosed herewith, together with profit and 
loss account requested to be furnished under paragraph 8. 

Nothing arises under paragraph 9 as this company has no repre* 
sentative in India.” 

The contention in paragraph 6 of the letter of the Income-tax 
Officer dated April 3, 1940, that “ the total income accruing or arising 
in British India exceeds the income arising without British India in the 
previous year and as such in terms of Section 4-A (o) the Company is 
to be treated as resident in British India and as such the entire profits 
are liable to be taxed ” has since been dropped. 

It is convenient here to set out Section 4 (1) (c) of the Act and 
Explanation (3) which were added to the Indian Income-tax Act of 1922 
by the Indian Income-tax (Amendment) Act of 1939 : 

“ 4. (1) Subject to the provisions of this Act, the total income of 
any previous year of any person includes all income, profits and gains 
from whatever source derived which — 

(c) if such person is not resident in British India dnring such year, 
accrue or arise or are deemed to accrue or arise to him in British India 
during such year.” 

Explanation is as follows : 

“ A dividend paid without British India shall be deemed to be in- 
come accruing and arising in British India to the extent to which it has 
been paid out of profits subjected to income-tax in British India.” 

At this time communications between India and England had 
become more difficult. 

On August 2, 1940, -the Income-tax Officer sent another notice 
under Section 22 of the Income-tax Act to the plaintiffs, and on 
August 3, Mr. Hamilton, an Accountant of the Imperial Tobacco Com- 
pany of India, Ltd., at 37, Ohowringhee, informed the Income-tax 
Officer of the difficulty in getting a reply from the Baleigh Investment 
Company, Ltd., and asked for an extension of time up till October 31, 
1940. 
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On August 6, the Inoome>tax Officer replied to the Accountant 
extending the time for the Bubmission of the return to November 4, 
1940. 

On September 13, the plaintiffs from England wrote to theIucome> 
tax Officer direct adding another plea of ultra vires. 

On October 16, the plaintiffs wrote from England direct to the 
Income-tax Officer, who received the letter on December 17, furnishing 
further returns in respect of Printers (India) Ltd. 

On December 23, 1940, the Income-tax Officer made an assess- 
ment upon the plaintiffs of Bs. 72,047/ in respect of income-tax and 
Bs. 3,73,166-13-0 in respect of super-tax. These assessments were as 
follows : *' The Baleigh Investment Company, Ltd., received the 
following' dividends — 

Prom Imperial Tobacco on 30-9-38 Net. Gross. 

Oo. of India, Ltd. & 29-3-39 Bs. 11,68,000 Bs. 13,67,086 

Carreras (India) Ltd. In Sep. 39 „ 1,26,000 „ 1,46,490 

and ’ 

March §9 Bs. 16,03,676.” 

(The net amounts referred to are net amounts of dividend paid by 
the rupee-companies to the plaintiffs after deducting the income-tax 
and super-tax which the two rupee companies had paid on their profits : 
the gross amount is the amount of the net together with income-tax 
and super-tax paid by each rupee-company added back. The divi- 
dends paid by the sterling-companies to the plaintiffs amounted to 
£3,86,648-19-7 ' equivalent to Bs. 61,66,307/-. The income-tax and 
super-tax already paid by these companies on their profits in India was 
Bs. 8,86,314/-. This was added to the Bs. 61,66,807/- giving a total for 
Indian income-tax purposes of dividend received from the sterling- 
companies of Bs. 60,41,621/-. There was therefore a grand total for 
purposes of assessment of Bs. 76,46,197/-.) Upon that the plaintiffs 
were assessed as follows : 

” Total income Bs. 76,46,197 

Income-tax & 80 pies „ 11,78,937 

Tax paid Bs. 8,86,814 

2,20,676 ,. 11,06,890 Bs. 72,047 

Super-tax & 12 pies „ 4,71,674 18 
Deduct under Sec. 18 (8) 

On 6-6-39 Bs. 45,943 
19-4-89 „ 6,961 2 

„ 3,967 7 

„ 42,667 9 Bs. 98,419 2 Bs. 8,73,166 18 


1^4$ a 


Total demand Bs. 4,48,202 18 
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On the same day a copy of this assessment was sent by the In- 
come-tax Officer together with a notice of demand under Section 29 of 
the Indian Income-tax Act to the plaintiffs at 87, Chowringhee, Cal- 
cntta. On J annary 2, 1941, Mr. McAra writing as a director of the 
Imperial Tabacco Company of India wrote back to the Income-tax 
Officer stating as follows : — 

“Dear Sir, 

On Friday or Saturday last week delivery of a cover addressed to 
the Ealeigh Investment Go., Ltd., 87, Chowringhee, Calcutta, from your 
office was incorrectly accepted here. 

You have already been advised that the Baleigh Investment Co. 
Ltd., have no place of business nor any representative in this country, 
and you were informed of the address to which correspondence shonld 
be sent. 

We have, on this occasion and without accepting any responsibi- 
lity as to the ultimate delivery, re-addressed and air-mailed the cover to 
England ; but if : the contents called for an urgent reply or laid down 
a time limit within which some action should be performed, we would 
remind you that there is very considerable delay in the transmission of 
mails between this country and the United Kingdom.” 

On February 19, the plaintiff company from England telegraphed 
to the Income-tax Officer, Calcutta, intimating to him that they would 
appeal against the assessment and on February 21, the Income-tax 
Officer replied by telegram : ” Appeal accepted if posted 19th March. 
Arrange payment by 16th March.” On February 24, 1941, the In- 
come-tax Officer wrote to the Ealeigh Investment Co. Ltd., in England 
as follows : — 

** With reference to your cable dated 19th February 1941, 1 have 
the honour to enclose herewith a copy of computation of assessment 
for 1989-40 with the request to pay up the demand as early as 
possible.” 

That was received by the plaintiffs on May 18, 1941. On Febru- 
ary 28, the plaintiffs from London cabled the Income-tax Officer as 
follows ; ” Your cable 22nd requiring payment by 16th March. Are 
you prepared to exercise discretion under Section 46. Treat assessee 
as not in default whilst appeal undisposed of.” 

On March 6, the Income-tax Officer cabled to the plaintiffs in 
England in reply : “ Your cable 28th. Sorry cannot exercise discretion 
under Section 46. Arrange payment by 16th March.” 

On or about March 12, 1941, the plaintiffs under protest remitted 
to the Income-tax authorities in Calcutta by telegraphic transfer 
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from England the amoiint of the asBefiBrnent and demand, vie., 
Bb. 4,45,202-18-0. The plaintiffs Baid that they paid the Bum under 
protest in order to avoid penalties and other proceedings that might be 
taken against them as an assessee in default under the provisions of the 
Indian Income-tax Act. 

There are various provisions in Section 46 of the Indian Income- 
tax Act under which the Income-tax authorities in India might have 
caused to be attached either the plaintiffs’ share in the rupee-com- 
panies or the dividends payable to the plaintiffs on these shares. Doubt- 
less the plaintiffs were afraid there might be such attachment nnlap p 
they paid and of course they were minded to appeal against assessment. 
Such an appeal, dated March 11, 1941, when received in India was 
actually lodged by a Mr. Byan, a solicitor of 87, Gbowringhee, on or 
about June 4, 1941. In the grounds of apj>eal the plaintiffs raise sub- 
stantially the same contentions as had been raised in the plaintiffs’ 
letters of June 3 and September 13, 1940, which had been before the 
Income-tax Officer when he made the assessment. The Income-tax 
Officer, as the assessment shows, rejected paragraph (a) of the plaintiffs’ 
objections in the letter of June 3. He did not deal with the question 
of ultra vires. 

On August 21, 1941, Mr. Byan wrote to the Appellate Assistant 
Commissioner of Income-tax as follows : 

“ In view of certain constitutional -questions which are raised by 
some of the Q-rounds of Appeal in this case, the Baleigh Investment 
Go. Ltd., has been advised to take other proceedings to have those 
questions determined. What form those proceedings should takd is 
now under consideration. 

In the meantime, the Baleigh Investment Co. Ltd., does not wish 
to abandon its rights under the Act respecting the assessment on the 
constitutional questions or on the other grounds raised. In the cir- 
cumstances, I request that you would be good enough to allow the 
appeal to remain in abeyance by adjourning it sine die until such time 
as the Baleigh Investment Go., Ltd., been (sic) able to decide upon its 
other course of action.” 

On November 11, 1941, the Appellate Assistant Oommissioner 
wrote to Mr. Byan as follows : 

“ The request in your letter of 21-8-41 is unusual and your pro- 
posed proceedings relating to the constitutional issues cannot arise 
under the Indian Income-tax Act under certain provisions of which I 
am to hear and decide the appeal. The procedure under this Act has 
to be followed. If I decide against you, you may go to the Appellate 



404 


INCOMB TAX BEPOBTS 


[VoL. XI 


Tribunal against whose order, if advised, you may ask for a Eeferenoe 
to the High Court. I do not propose therefore to keep the appeal in 
abeyance as you suggest and request you to let me know when Mr. 
Isaacs will be available in case you want him to appear at all. 

On hearing from yon I shall try to fix an early date but 1 am 
BO heavily booked ahead for a long time that I cannot at this stage 
foresee the date. As Saturdays are High Court holidays, may not a 
Saturday, if possible this month, suit you and Mr. Isaacs ? 

On November 17, 1941, Mr. Byan wrote back that Mr. Isaacs was 
busy and that he was awaiting instructions from England on the ques- 
tion of the appropriate procedure to be adopted by the assessees. He 
appealed to the Appellate Assistant Commissioner not to fix a date for 
the hearing of the appeal before the middle of January. 

The Appellate Assistant Commissioner replied by giving a notice 
on November 27 fixing January 17, 1942, for the hearing and final 
disposal of the appeal. 

On December 16, 1941, the plaintiffs gave a written notice to the 
Secretary to the Central Board of Bevenue of the Government of India, 
New Delhi, setting out the facts and stating that they intended upon 
the expiration of two months from that date to file a suit in the High 
Court at Calcutta, against the Governor-General in Council ftlft itning 
the reliefs which have now been claimed. This notice was given pur- 
suant to Section 80 of the Code of Civil Procedure. On January 16, 
1942, Mr. Eyan on behalf of the plaintiffs gave notice to the Appellate 
Assistant Commissioner in Calcutta that he did not propose to proceed 
with the appeal against the assessment under the Income-tax Act. 

Under the provisions of the Indian Income-tax Act there is an 
appeal from the assessment by an Income-tax Officer to the Appellate 
Assistant Income-tax Commissioner under Section 80 of the Act, and 
from him to an Appellate Tribunal set up under Section 38 of the Act. 
The Appellate Tribunal consists of two members, one of whom has 
judicial experience and is generally an ex-District Judge whilst the 
other is an Accoxmtant. The Appellate Tribunal may state a case for 
the opinion of the High Court under Section 66 of the Indian Income- 
tax Act. The High Court’s functions with regard to such case stated 
are to advice on the law and from its judgment or opinion there is 
an appeal to the Privy Council. 

On April 17 , the plaintiffs began the present proceedings in this 
Court claiming : 

(1) a declaration that in so far as Explanation 3 and the other pro- 
visions of Section 4 of the Indian Income-tax Act purport to authorise 
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the asBeBsment and charging to tax of a non-resident company in res- 
pect of dividends which have been declai-ed and/or paid outside British 
India upon shares situate outside British India but which have never 
been brought into British India, the said provisions are ultra vires the 
legislative powers of the Central Indian Legislature and that therefore 
the plaintiff company is not liable to be assessed or charged to income- 
tax or super-tax in respect of the said dividends of the sterling com- 
panies and that the said assessment for the year 1939-40 was illegal 
and wrongful ; 

(2) an injunction restraining the defendant, his officers, servants 
or agents from making any further assessment upon the plaintiff com- 
pany in any subsequent years in respect of dividends of sterling com- 
panies declared and paid outside British India and not brought into 
British India ; 

(3) repayment of the said total sum of Bs. 4,85,290-6-0 as income- 
tax and super-tax illegally levied and/or as money paid under coercion 
or duress and/or as money had and received by the defendant to the use 
of the plaintiff company ; 

(4) interest upon the said sum of Bs. 67,689/-and Bs. 3,73,156-13-0 
(portions of the said total sum of Bs. 4,85,290-5-0) under the Interest 
Act at the rate of 12 per centum per annum as from the 22nd Decem- 
ber 1941 until judgment, and further interest from the date of judg- 
ment until payment upon the whole of the said sum of Bs. 4,35,290-5-0 
at the rate of 6 per centum per annum or such other rate as may be 
allowed by this Court ; and 

(5) such further or other relief as the Court shall deem just. 

Beferring back to the assessment it will be noticed that the plain- 
tiffs claim the return of Bs. 57,689/- instead of Bs. 72,047/- and 
Bs. 4,35,290-5-0 instead of Bs. 4,46,202-13-0 paid. The reason for this 
is that the plaintiffs do not question the right of the Q-overnment to 
tax them in respect of the rupee-companies ’ dividends which the plain- 
tiffs received in India. We are, therefore, not concerned, in this case 
with the question of taxation of the dividends received from the rupee- 
companies. The sum of Bs. 57,689/- arises in this way : the dividends 
received by the plaintiffs from the two rupee-companies and the ster- 
ling-companies were taxed to income-tax under the Finance Act of 1938 
at the rate of twenty-six pies per rupee and the total of the income- 
tax paid by the rupee-companies amounted to Bs. 11,06,890/. The 
Government have taxed the plaintiffs in respect of the same amount of 
income when received by them at the rate of thirty pies per rupee 
under the Finance Act of 1939. This income-tax amounted to 
Bs. 11,78,937/-. Section 49B of the Income-tax Act provides : 



406 


IKOOITB TAX BEFOBTS 


tVOL. Xl 


“ Where a shareholder has received a dividend from a company 
which has paid income-tax imposed in British India or elsewhere, he 
shall be deemed, in respect of snch dividend, himself to have paid the 
income-tax (exclusive of snper-tax) paid by the company on so mnch of 
the dividend as bears to the whole the same proportion as the amount 
of income on which the company has paid such income-tax bears to the 
whole income of the company.” 

There is no similar provision in respect of super-tax which is a 
flat rate tax payable by companies as well as individuals. The conse- 
quence is that the Income-tax authorities gave the plaintiffs credit for 
the income-tax paid by the two rupee and nine sterling companies, 
vig., Bs. 11,06,890/- against the income-tax demanded of the Baleigh 
Investment Company Ltd., vig,, Bs. 11,78,989/-. The difference is 
Bs. 72,047/- which is a part of the money the plaintiffs paid. Of that 
amount of tax a certain proportion is attributable to the dividend 
received from the rupee-companies about which there is now no dis- 
pute. The proportionate amount attributable to the sterling companies 
is Bs. 67,689/-. 

As regards the item of Bs. 3,73,166-13-0 this is super-tax paid by 
the plaintiffs in respect of the income received by them from the rupee 
companies (Bs. 16,03,676/-) and the sterling companies (Bs. 60,41,621/-) 
in all Bs. 76,46,197/-). Each of the rupee companies and the sterling- 
companies had already paid super-tax on their respective profits at the 
flat rate before they paid their dividends to the plaintiffs. 

Section 18 (3-D) of the Income-tax Act provides that an Income- 
tax Officer, if he has reason to believe that a non-resident shareholder 
would be liable to super-tax, may direct the principal officer of the 
company to deduct super-tax at the time of the payment of the divi- 
dend. Further under Section 18 (3-E) it is the duty of such principal 
officer, even if he receives no direction to' deduct super-tax from the 
dividend payable to a non-resident shareholder, if the amount of such 
dividend is found to have reached the limit at which super-tax begins 
to be chargeable. 

The rupee companies made this deduction before paying their divi- 
dends to the plaintiffs. The rate of super-tax in 1938 when the deduc- 
tion was made was thirteen pies in the rupee. The rate of super-tax in 
1939 when the plaintiffs submitted to payment of snper-tax on their 
dividends from the rupee-companies was only twelve pies in the rupee. 
The result is that the plaintiffs were over-charged and made over- 
payment to the extent of Bs. 4,466-10-0. Credit is given for 
this in the assessment. As regards the sterling companies, although 
they were paying super-tax on their own profits in India, they 
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did not before declaring their dividends make any deduction 
under Section 18 (8-D) and Section 18 (8-E). The result is that the 
plaintiffs have been assessed on their income from the sterling com- 
panies (Es. 60,41,621/-) to super-tax for the year 1939 to the amount 
of Be. 8,77,601-6-0. Hence the net assessment of the plaintiff com- 
pany for super-tax for the year 1939 was Es. 3,77,601-5-0 lees the credit 
from the rupee-companies’ over-deduction of super-tax Es. 4,466-10-0, 
that is, Es. 3,73,166-13-0. All the profits and gains of the sterling 
companies in India had already been fully assessed and taxed to super-tax 
in India before the plaintiffs received their dividends from those profits. 
The defendants have taxed the plaintiffs and the plaintiffs have paid 
in all Es. 67,689/- as income-tax together with Es. 8,78,166-18-0 as 
super-tax under the defendants’ assessment and demand, and 
their claim is to recover it. On the profits of the sterling companies 
on which taxes are levied, the proper taxes in India have been paid by 
the sterling companies before the dividends were declared by the ster- 
ling companies. 

As this case may well go to other Courts which may wish to have 
details of these taxes explained to them I asked the Income-tax Autho- 
rities who were present in Court to be good enough to prepare a table 
with necessary explanations to show, how the taxes have been arrived 
at. The table and the explanations are exhibited and marked 
Exhibit 1. 

The written statement put in by the defendant admits in paragraph 
2 that the dividends of the sterling companies were declared, paid and 
received in England and that the plaintiffs were assessed on such a 
basis. In paragraph 3 the defendant pleads that — 

“ The plaintiff company is the principal shareholder in all the 
rupee companies as well as the sterling companies referred to in para- 
graph 2 of the plaint. As such the plaintiff company controls the busi- 
ness and trade of all the said companies in British India. In any event 
the plaintiff company has sufficient inii^'rest in the capital and assets of 
the said companies employed in British India and in the trading opera- 
tions of the said companies in British India to make it liable to Indian 
Income-tax in respect of income arising out of such trading 
operations.” 

This plea has not been developed, but is I believe disposed of here- 
after in this judgment. The defendant denies that the sums paid by the 
plaintiffs were paid under any coercion or duress. He also denies that 
provisions of Explanation 3 to Section 4 (1) of the Indian Income-tax 
Act are ultra vwes of the legislative powers of the Central Indian 
Legislature as defined by the Government of India Act, 1936. 
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Lastly, in paragraph 11 of the written statement there is this 
plea: 

“ The plaintiff company has no cause of action. In any event the 
defendant will object and contend that this Court has no jurisdiction 
to entertain this suit by virtue of Section 226 of the G-overnment of 
India Act." 

Section 226 of the Government of India Act provides : 

“ (1) Until otherwise provided by Act of the appropriate legislature, 
no High Court shall have any original jurisdiction in any matter com 
cerning the revenue, or concerning any act ordered or done in the col' 
lection thereof according to the usage and practice of the country or the 
law for the time being in force. 

(2) A Bill or amendment for making such provision as aforesaid 
shall not be introduced into or moved in a Chamber of the Federal or 
a Provincial Legislature without the previous sanction of the Governor- 
General in his discretion or, as the case may be, of the Governor in his 
discretion." 

Defendant’s Counsel in this case has argued very strenuously, 
under instruction of his client through the Central Board of Bevenue, 
that Section 226 of the Government of India Act precluded 
us from entertaining this suit in any form. This attitude is strange in 
view of the fact that in two cases which intimately concerned the 
revenue the plea was apparently not raised. I refer to the case of the 
VoiCuufn Oil Oom V. Ths SoGTstdTy of Stats Jof India in Council repor- 
ted in I.L.B. 66 Bom. 813 and the case of the Fofd 2£otoT Company 
of India Ltd, v. The Secretary of State for India in Council reported 
in L.B. 66 I.A. 32. 

In each of these cases the plaintiffs under protest paid duty levied 
by the Customs Authorities at Bombay under the Sea Customs Act, 
1878, and then brought proceedings in the High Court at Bombay to 
recover amounts of money which they claimed were illegally 
levied as duty upon their goods. In each case the suit was brought 
against the Secretary of State, who stood in the same position as the 
Governor-General does in this case, on the Original Side of the High 
Court in Bombay. The Vacuum Oil Company was successful in the 
Court of first instance, unsuccessful in the Appellate Court at Bombay 
and successful in the Privy Council. In the other case the Ford Motor 
Company were substantially unsuccessful in the Court of first instance 
and also on appeal to the Bombay High Court and in the Privy 
Council. 

There is no evidence of any plea of Section 226 of the Government 
of India Act, 1986, or its predecessor Section 106 (2) of the Government 
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of India Aot, 1916, being raised althongh Sea Cnatoms Dnty is just as 
much revenue as income-tax. However, the matter must be decided 
according to law. 

This particular section, except where it provides for its repeal, 
substantially re-enacts Section 8 of the Aot of Settlement, 1781. This 
section was enacted to prevent the Supreme Court in Calcutta from 
interfering with the East India Company’s collection of land revenue. 
It has been retained in successive enactments and, in particular. 
Section 106 (2) of the Government of India Act, 1916. 

It will be noticed that it is only the exercise of the original juris- 
diction of the High Court that is forbidden. The exercise of the 
appellate jurisdiction of the High Court is not forbidden. Had the 
offices of the Income-tax Officer been two miles south of where they 
are now and so outside the ordinary original jurisdiction of this Court 
(which extends only to the limited part of Calcutta which is bounded 
by the Circular Boad and the river Hooghly but contains the business 
part) the present proceedings would have been started before a Sub- 
ordinate Judge in .the Alipore Court which is in greater Calcutta and 
come to this Court to be dealt with on appeal without Section 226 
being pleadable. 

Both the plaintiffs’ solicitors’ office and the Income-tax Office 
where the money was paid are within the ordinary original jurisdiction 
of this Court. 

Some very severe strictures have been passed by the High Courts 
in Bombay and Madras on the bar which Section 226 and its predeces- 
sors have raised to the original jurisdiction of the High Courts. I can 
only add my comment that its retention is an impediment to justice 
being had by those who reside or do business in the city of Calcutta. 
It is not in the interests of the subject and it is not in the real interests 
of the State. It has been used in the present case to hinder a British 
national who is not resident in India from obtaining a judicial deter- 
mination of his rights. s 

It has been argued that the proper and only course fdr the plaint- 
iffs to have taken to raise this matter was to appeal from the Income- 
tax Officer to the Appellate Assistant Commissioner, then to the 
Appellate Tribunal and then by way of a case stated to the High Court 
under Sections 66 and 66A of the Indian Income-tax Aot. 

It will be recollected that the plaintiffs raised the question of Sec- 
tion 4 (1) (o). Explanation (3), being ultra vires before the Income-tax 
Officer who did not deal with it but made the assessment. It will be 
remembered that Mr. Byan on August 21, 1941, mentioned this consti- 
tutional question to the Appellate Assistant Commissioner and stated 
1-47 
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that the form of the proceedings to raise it was under consideration 
and asked for an adjournment. The Appellate Assistant Commissioner 
replied : “ Your proposed proceedings relating to the constitutional 
issues cannot arise under the Income-tax Act under certain provisions 
of which I am to hear and decide the appeal.” 

I think the Appellate Assistant Commissioner, although he, like 
the Income-tax OfScer, is not a lawyer, realised that in giving a decision 
on the validity of Section 4 (1) (o), Explanation (8), he would be going 
beyond both his authority and legal capacity. He was employed to 
administer the Act and he had to take the Act as he found it. 
Section 30 (1) says : 

“ Any assessee denying his liability to be assessed under this 

Act may appeal to the Appellate Assistant Commissioner.” 

In that appeal both parties had to take the Act as they found it, 
not the Act with Explanation (3) of Section 4 (1) (c) treated as in doubt. 
It appears to me that the Appellate Tribunal, although one of the two 
members of it is a gentleman with judicial experience, must take the 
Act as they find it and not call it in question. 

Section 66 provides that within sixty days of the date on which he 
is served with a notice of an order under Section 33 (4) the assessee or 
the Commissioner may require the Appellate Tribunal to refer to the 
High Court any question of law arising out of such order. 

I doubt whether the validity of Explanation (3) to Section 4 (1) (c) 
would arise out of the order. Moreover raising that question in a refer- 
ence would present the Court with serious difficulties since it would 
not have evidence before it but only a statement of facts. If a consti- 
tutional question of this sort is to be raised it ought to be raised before 
a court which can bring every available fact before it to consider the 
matter in question in the proper way. Prom the decision of the High 
Court, as Section 66A (2) provides : 

“ An appeal shall lie to His MajOsty in Council from any judgment 
of the High Court delivered on a reference made under Section 66 in’ 
any case which the High Court certifies to be a fit one for appeal to 
His Majesty in Council.” 

Section 66A was amended in 1938 after the Government of Tnilift 
Act had been passed No provision has been made in it for an appeal 
to the Federal Court. Under Section 205 of the Government of India 
Act it is provided that an appeal shall lie to the Federal Court from a 
judgment of a High Court if the High Court certifies that the 
involves a substantial question of law as to the interpretation of the 
Government of India Act, 1985, and it shall be the duty of every High 
Court to consider in every ease whether any such question is involyed. 
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and on its own motion give or withhold a certificate accordingly. Sec- 
tion 205 (2) provides : 

“ Where such a certificate is given, any party in the case may ap- 
peal to theS'ederal Court on the ground that any such question as afore- 
said has been wrongly decided and no direct appeal shall lie to 

His Majesty in Connoil, either with or without special leave.” 

In the present case a very important question as to the law-mak- 
ing powers of the Government of India under Sections 99 and 100 and 
List I, Item 54, of Schedule VII of the Act is involved. It is therefore 
imperative that the appeal from the High Court should be to the 
Federal Court. 

It would seem therefore that appeals from High Courts in oases in- 
volving questions of law as to the interpretation of the Government of 
India Act, 1936, cannot go direct to the Privy Council but must go first 
to the Federal Court, and as appeals from judgments' in references under 
Section 66 of the Income-tax Act must go to the Privy Council and not 
to the Federal Court, and as this matter involves basically a decision 
upon a substantial question of law as to the interpretation of the Govern- 
ment of India Act, 1935, a suit at law and not a reference under Sec- 
tion 66 of the Income-tax Act is the proper procedure. 

The plaintiffs’ claim in this suit is first to have Explanation (3) to 
Section 4 (1) (c) together with the relevant words of Section 4 (1) (o) 
declared invalid, and then the retnrn of the money they have paid to- 
gether with other connected reliefs. A decision in this suit will clearly 
affect the amount of money the' Government will be able to collect as 
income-tax both in the year in question and in subsequent years. The 
suit would therefore appear to be one “ concerning the, revenue.” It 
is necessary however to consider what the word ” revenue ” means. 
In 1781, when prohibition against the Supreme Court exercising ori- 
ginals jurisdiction in matters concerning the revenue was first intro- 
duoed into the Act of Settlement, revenue clearly meant income from 
land, but in 1936, when the same provision was substantially re-en- 
aoted, revenue, in view of the provisions of Sections 136 and 138 of the 
Act of 1935, would clearly include money derived from income-tax. 

In the present case the plaintiffs say lhat the money they have 
paid as a result of the assessment and demand for income-tax is de- 
manded under an invalid provision of law and therefore the money is 
not money paid under the law but is an illegal exaction. 

If the money is not income-tax money but an illegal exaction it is 
money to which the Government of India has no legal claim or legal 
right and in that event it is money which the Gx>vemment of India 
ought to repay to the plaintiffs. Is such money revenue ? The Concise 
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Oxford Dictionary defines “ leyenne ” to be : “ The state’s annual in- 
come from which public expenses are met.” Such definition accords 
very clearly with the ordinary conception of revenue. 

In the present case the money the plaintiffs paid went into the 
Government’s revenue account about March 16, 1941. In that sense it 
was, when paid, revenue, as would be all similar subsequent payments 
when made. As the relevant financial year ended on March 81, 1941, 
that money in all human probability would have been spent by 
April 17, 1942, when its return was claimed in this suit. On April 17, 
1942, the money was strictly speaking no longer revenue. Whatever 
the position of this money on April 17, 1942, if it was demanded and 
obtained without any legal authority, it is the Government’s duty to 
refund it or its equivalent which is the same thing. However, be that 
as it may, in the present case the Court is concerned with the legal rights 
and liabilities of the parties and therefore in my opinion the word 
“ revenue ” in Section 226 of the Government of India Act, 1936, must 
be taken to mean what is revenue according to law or shortly " legal 
revenue ” and not illegal exactions. 

Thus, before it can be decided that Section 226 of the Government 
of India Act, 1936, is a bar to the Court’s jurisdiction, the Court must 
decide whether the money the plaintiffs paid was tax imposed under 
legal authortity or illegal exaction. If the money was paid as a result 
of a demand for income-tax legally imposed, the Court can exercise no 
original jurisdiction concerning it in a suit. If the money was paid as 
the result of a demand made without legal authority the money is money 
illegally obtained and held to the use of the plaintiffs and there is no 
bar under Section 226 to our exercising original jurisdiction concerning 
it in this suit, nor under Section 67 of the Indian Income-tax Act. 

In order to decide whether the money has been demanded and paid 
legally the Court must first determine whether the impugned legislation 
is valid or not. The Court is bound to enquire into and decide this 
matter to ascertain whether it has jurisdiction or not. Section 99 (1) 
of the Government of India Act provides ; “ Subject to the provisions of 
this Act, the Federal Legislature may make laws for the whole or any 
part of British India or for any Federated State.” Federation is not 
yet in being but the Indian Central Legislature has meanwhile the same 
law-making powers as those given by the Act to the Federal Legis- 
lature : S^tion 316 of the Act. Section 99 (2) of the same Act provides : 

" Whithout prejudice to the generality of the powers conferred by 
the preceding sub-section, no Federal law shall, on the ground that it 
would have extra-territorial operation, be deemed to be invalid in so 
far as it applies — 
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(a) to British subjects and servants of the Grown in any part of 
India; or 

(5) to British subjects who are domiciled in any part of India 
wherever they may be ; or 

(c) to, or to persons on, ships or aircraft registered in British 
India or any Federated State wherever they may be ; or 

{d) in the case of a law with respect to a matter accepted in the 
Instrument of Accession of a Federated State as a matter with respect 
to which the Federal Legislature may make laws for that State, to sub- 
jects of that State wherever they may be ; or 

(e) in the case of a law for the regulation or discipline of any 
naval, military or air force raised in British India, to members of, and 
persons attached to, employed with or following, that force wherever 
they may be.” 

Section 100 provides that the Federal Legislature has power to 
make laws with respect to any of the matters enumerated in List I of 
the Ylltb Schedule. 

Item 54 of List I reads : Taxes on income other than agricultur- 
al income.” 

Summing up the Indian Central Legislature’s relevant powers in 
1939 under Sections 99 (1), 100 and Item 54 of List I, they were ; “ to 
make laws for the whole or any part of British India with respect to 
taxes on income other than agricultural income.” 

Prima facie such laws could have no operation outside British 
Tndift but Section 99 (2) provides that in certain specified cases in res- 
pect of certain specified classes of persons in certain areas outside 
British India either specified or indicated those laws may operate : 

(1) as far as British subjects and servants of the Crown are con- 
cerned in any part of India ; 

(2) as far as British subjects domiciled in India are concerned, 
wherever they may be ; 

(3) as far as persons on ships or aircraft registered in British India 
wherever they may be ; 

(4) as far as members of and persons attached to or employed with 
or following naval, military or air force raised in British India, they 
may be subject to laws passed by the Indian Legislature to regulate or 
discipline them, wherever they may be. 

Again in List I of Schedule YII there are the following matters 
on which the Government of India may legislate : 

Item 3. Extradition and expulsion of criminals and other persons 
to parts of His Majesty’s dominions outside India ; 

Item 22. Declaration and delimitation of ports ; 
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Item 23. Fishing and fisheries beyond territorial waters ; 

Item 24. Regulation and organisation of air traffic ; 

Item 25. Lightships, beacons and other provisons for the safety 
of shipping and aircraft. 

All these matters contemplate the making of laws which may in 
some events and to some extent be operative beyond British India. 

It is difficult to state the precise effect of the words in Sec- 
tion 99 (2) “ without prejudice to the generality of the powers con- 
ferred by the preceding sub-section ” They are however clearly 

precautionary and probably mean that laws made for British India, 
even when they do not come within the oases set out in Section 99 (2), 
may in certain eventualities which are either too numerous or uncer- 
tain to specify, have some extra-territoriality ; such as in the cases 
prescribed for in Items 3, 21, 23, 24 and 25 of List 1, or where anti- 
smuggling laws are made as related in Graft v. DutiphyK There may be 
other such cases. 

Such extra-territoriality would be of the kind and degree neces- 
sary to give efficacy to the legislation as it affected British India — 
small extensions for such purpose, perhaps into no-man’s air or water, 
or perhaps by agreement with a neighbouring State into that State ; 
all other valid extra-territorial legislation must come within Section 99 
(2) (a), (b), (c), (d) and (e). 

In Croft V. Dunphy^ Lord Macmillan said : “ Where a power is 
conferred to legislate on a particular topic it is important in deter- 
mining the scope of the power to have regard to what is ordinarily 
treated as embraced within that topic in legislative practice and parti- 
cularly in the legislative practice of the State which has conferred the 
power.” 

In Vol. 47 of the 2nd edition of HaUhury's Lcma of England 
which deals with English Income-tax law as at April 1, 1935, just be- 
fore the G-ovemment of India Act, 1935, was passed, there is this 
statement of the English Income-tax Law, at page 11 : 

“ The income arising abroad to non-resident is not within the 
charge to tax, and non-residents also enjoy specific exemption in 
certain cases (set out in footnote : — ^interest and dividends of a foreign 
State or British possession payable in the U. K. through a paying 
agent).” 

It therefore appears that when the Government of Tnfiift Act, 
1936, was passed it was not the legislative practice of Great Britain to 
tax non-residents upon income received from outside the IT. K. or in 
certain oases from inside the XT. K. 

(1) (1933) A.C. 136 at pp. 163-167. 
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As regards the position in British India in 1986 Sir Asoka Boy for 
the Government of India referred the Court to Section 42 of the Indian 
Income-tax Act prevailing at the time. It provided as follows : 

“ In the case of any person residing out of British India, all profits 
or gains accruing or arising to such person, whether directly or in- 
directly, through or from any business connection or property in 
British India, shall be deemed to be income accruing or arising within 
British India, and shall be chargeable to income-tax in the name of the 
agent of any such person, and such agent shall be deemed to be, for all 
the purposes of this Act, the assessee in respect of such income-tax : 

Provided that any arrears of tax may be recovered also in accord- 
ance with the provisions of this Act from any assets of the non-resident 
person which are, or may at any time come, within British India. ” 

This section provided for the assessment and taxation of the 
foreigner’s India agent, and I doubt if it is extra-territorial in its effect. 

The position as regards extra-territorial taxation of a foreigner 
was considered by the Bombay High Court in 1981 in the case of the 
Commissioner of Income-tax, Bombay v. Ooldie^, where the Indian 
Income-tax Authorities attempted to assess a non-resident person in 
respect of dividends declared in England by companies registered in 
England but doing business in India. The Court held that the non- 
resident was not so taxable. 

It appears therefore that in 1936, legislation in India did not tax 
non-residents on income received abroad from companies registered in 
England although those companies traded in India. Indeed, had such 
been the position, the present legislation now objected to would pro- 
bably not have been passed by the Indian Income-tax Amendment 
Act, 1989. 

Beference to the legal position with regard to this matter in Eng- 
land and in India in 1936 does not mean that the Income-tax law in 
India after 1985 is to remain unchanged and unchangeable, but it does 
lend some support to the view that where the British Government had 
refrained from extra-territorial legislation involving taxation of non- 
residents upon income received by them abroad, it did not in the 
absence of express enactment intend to confer such power upon the 
Indian Government by the Act of 1986. Extra-territorial legislation is 
apt to produce friction between States and this is certainly so where 
one State taxes another State’s nationals as Lord Esher pointed out in 
Colquhoun v. Brooks The reactions to the assessment and demand 
for tax might have been much different in the present case had the 
plaintiffs been an American Company instead of a British Company. 

(!) (1931) I.L.R. 35 Bo®. 734, (2) (1889) 21 Q3.D. 57- 
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The dividends in respect of which tax has been claimed and paid 
in the present case were all dividends declared abroad by foreign Com- 
panies with registered offices, head offices and share registers either in 
England or in the Isle of Man (and were payable and paid either in 
England or in the Isle of Man) to the plaintiffs, a company registered 
in the Isle of Man with its head office in England. The dividends con- 
cerned were therefore debts arising abroad and paid abroad by Com- 
panies resident ont of British India to the plaintiffs, another Company 
resident ont of British India : see London and South American Invest- 
ment Trust Ltd. V. British Tobacco Company (Australia) Ltd} 

The effect of the words in Section 4 (1) (c) “ or are deemed to 
accrue or arise to him ” combined with Explanation (3) ‘‘ a dividend 
paid without British India shall be deemed to be income accruing and 
arising in British India to the extent to which it has been paid out of 
profits snbjected to income-tax in British India ” is, as the facts of the 
present case show, to make liable to tax in British India foreign money 
measured in a foreign currency paid in a foreign country by one foreign 
Company to another foreign Company in discharge of a debt which 
arose and was payable in that foreign country. The condition attached 
to the extent to which it has been paid out of profits subjected to 
income-tax in British India ” does not make the money any less foreign 
money nor does it alter the nature or incidents of the debt. Further 
the money in question sought to be taxed was derived from the whole 
of the sterling dividend paying Companies’ operations and not from 
any particular part of them. 

Again, if in law the money sought to be taxed could by Explana- 
tion (8) to Section 4 (1) (c) be attributed to a source in British India, 
that money is the foreign exchange equivalent of money which has (as 
the Explanation postulates) been already subjected to tax in British 
India and therefore was received by foreign dividend paying Company 
free from liability to tax in British India. 

The provision in Section 4 (1) (c) and the Explanation which is 
impugned is not legislation within the extra-territorial powers given in 
Section 99 (2) of the G’Overnment of India Act since its operation is 
noWimited to the persons and places named in Section 99 (2) ; it is 
not legislation dealing with any of the matters mentioned in the Lists 
of Schedule VII in which some degree of extra-territorial legislation 
may be assumed were necessary to give efficacy to legislation for 
British India ; it is something beyond all these. 

This is a case of the Legislature of British India without specific 
or apparent authority stretching out its legislative arm and fiscal hands 
(1) (1927) 1 Ch. 107. 
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beyond Sritish India into other oonntries in an attempt to tax persons 
and property there not subject to its laws. In my opinion, for the 
reasons given above, the legislation impugned is not authorised by 
any provision, either express or implied, of the Government of India 
Act, 1985, from which statute the legislature of British India in 1939 
derived its powers. I am therefore of opinion that the impugned legis- 
lation was and is beyond the law-making powers of the Government 
of India and therefore invalid. Consequently the words “ or are deem- 
ed to accrue or arise ” in Section 4 (1) of the Indian Income-tax Act 
and Explanation (3) thereof are of no legal effect. 

The Government of India were only able to obtain the money now 
claimed in this suit from the plaintiffs because they were in a position 
to treat, and intended to treat, plaintiffs as defaulters under the In- 
come-tax Act and so collect the money with possible penalties under 
the provisions of Section 46 of the Act if the plaintiffs did not pay. 
The plaintiffs had good reason to believe that their property, i.e., the 
dividends from the rupee-companies in India, would be taken from 
them or from the companies that were due to pay money to them in 
India, if they did not yield to the Income-tax Officer’s illegal demand. 
In my view the plaintiffs were in the same position as the plaintiff in 
the case of Masltell v. Hornet^ where the plaintiff Maskell sold his 
goods in Spitalfields Market and had a demand made upon him by the 
defendant for tolls under the threat of seizure of bis goods if herefosed 
to pay. Maskell objected to pay and seizure took place. Maskell then 
consulted a solicitor and upon learning that other dealers paid tolls he, 
acting upon his solicitor’s advice, paid the tolls under protest and did 
so always thereafter. It was held that the circumstances of the payment 
and the conduct of the plaintiff throughout showed that he only paid to 
avoid seizure of his goods and never made payments voluntarily, or 
intended to give up his right to the sums paid, and that he was entitled 
to recover those tolls for a period of six years, the earlier payments 
being barred by the Statute of Limitation. In delivering judgment 
Lord Beading said : 

“ If a person pays money, which he is not bound to pay, under the 
compulsion of urgent and pressing necessity of seizure actual or threat- 
ened, of his goods, he can recover it as money had and received. The 
money is paid not under duress in the strict sense of the term, as that 
implies duress of a person, but under the pressure of seizure or deten- 
tion of goods which is analogous to that of duress. Payment under 
such pressure establishes that the payment is not made voluntarily to 
close the transaction (per Parke, B., in AtUe v. Backhouse*). The 

(1) (WIS) K.B. lOS. (a) 3 M. & W. 633. 

1—48 
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payment is made for the purpose of averting a threatened evil and is 
made not with the intention of giving np a right but under the immedi- 
ate necessity and with the intention of preserving the right to dispute 
the legality of the demand (jper Tindal, O.J.. in Valphyy. 

There are numerous instances in the books of successful claims in this 
form of action to recover money paid to relieve goods from seizure«” 

At page 126 of the report Pickford, LJ., said : 

'* I do not think that the mere fact that a payment is made under 
protest is enough to entitle the payer to recover it back, but if it be 
shown that it was made under circumstances which show that the 
payer intends to resist the claim and yields to it merely for the purpose 
of relieving himself of the inconvenience of having his goods sold, the 
money can be recovered back, and the fact of a protest is some indica- 
tion that it is so made.” 

It is inconceivable that the plaintiffs in the present case would 
under protest have paid money from England in the way they did over 
four lakhs of rupees — or in English currency over £ 80,000 — to the In- 
come-tax Officer in Calcutta but for the fact that the Income-tax Officer 
held threats of the Income-tax Act over their heads and the fear that 
he would use powers under Section 46 to take the plaintiffs’ money 
coming from the rupee company whether they liked it or not. 

Having found that the money now claimed was money paid by the 
plaintiffs to the G-overnment of India as aforesaid as a result of a 
demand made under a law which the Government of India had no 
power to make and so an invalid law, I am of the opinion that the suit 
does not concern revenue in the sense used in Section 226, vig., legal 
revenue, and that therefore the provisions of Section 226 of the Govern- 
ment of India Act do not bar our juriediction. 

1 am therefore of opinion that the plaintiffs are entitled to a decla- 
ration that the legislation impugned is invalid and to return of the 
money so paid, vie,, Es. 4,85,290-5-0 — money had and received — ^to- 
gether with interest thereon at four per cent, per annum from the date 
of the notice of claim, vie., December 21, 1942, until payment thereof. 

MiiiBB, J.— The Ealeigh Investment Company Limited, hereafter 
called the company, is a non-resident company. It ie the principal 
shareholder in two companies, for brevity’s sake called the rupee com- 
panies and in seven other companies, for brevity’s sake called the sterling 
companies. We are not concerned in this suit with the assessment of 
the company to income-tax in respect of the dividends it had received 
from the rupee companies. The suit concerns only with the income-tax 
assessed on the dividend it received from the sterling companies. 

S94at602. 
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The sfcerling companies are incorporated in England. Their 
principal place of business is in England where the share registers are 
kept. They carry on business operations in British India and other 
places. Dividends are declared in England. The dividends on which 
the plaintiff company has been assessed to income-tax here had been 
declared in England, paid to it in England, and no part of it had been 
brought into British India. It was assessed to income-tax by the 
Income-tax Officer, District G-III, Calcutta, on the basis of Expla- 
nation 3 to Section 4 of the Indian Income-tax Act, XI of 1922 (here- 
after called the Act), on the 23rd December, 1940, for the financial year 
1939-40. It preferred an appeal oh the 6th June 1941, to the Appellate 
Assistant Commissioner under Section 30 of the Act, but did not pro- 
ceed with the appeal which was dismissed for default on the 17th 
January, 1942. 

The Income-tax Officer served a demand notice on the company 
requiring payment of the tEbX by the 15th March, 1941. The company 
on getting the same cabled to the Income-tax Officer from England on 
the 28th February, 1941, before filing the appeal, for postponement of 
the payment of the tax till the disposal of the proposed appeal and 
requested the latter not to treat it in default while the appeal would be 
pending. The cable was received by the Income-tax Officer on the 4th 
March, 1941, who sent a reply by cable on the same date expressing 
regret, and at the same time asked thecompany to arrange for payment 
by the 16th March, 1941. The money was paid by that date. This 
suit was filed by the company on the Original Side of this Court in 
April, 1942. 

On the pleadings the following five issues have been raised : 

1. Has the company any cause of action ? 

2. Is the suit barred by reason of the provisions of the Indian 
Income-tax Act ? 

3. Has this Court, in the exercise of its original jurisdiction, 
power to entertain the suit in view, of Section 226 of the Government 
of India Act, 1935 ? 

4. Is Explanation (3) to Section 4 of the Income-tax Act ultra 
viret the legislature ? and 

5. ' What relief, if any, is to be given to the company ? 

I would take up the fourth issue first. 

The charging provisions (Sections 3 and 4) of the Income-tax Act 
befdre its amendment by Act YII of 1939 were as follows : — 

. A person whether residing in or outside British India in the relevant 
year, was chargeable only in respect of the income (a) which had arisen 
or accrued to him in the accounting year in British India or (b) which 
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had been received by him in British India. In the case of a resident 
only income which had arisen or accrued outside British India was to 
be deemed, subject to some limitations, to have arisen or accrued to him 
if it was either received or brought into British India. A non-resident 
could not have been assessed to tax on income which had arisen or 
accrued outside British India or income received outside British India 
even though it may have subsequently been brought into British India. 
The sentence “ arises or accrued or received ” etc., occurring in sub- 
section (1) of Section 4 was construed disjunctively. By the amending 
Act of 1939 Section 4 was in the first place re-arranged. Effect was 
given to the decisions under the old Act to the effect that two separate 
ideas had been expressed in sub-section (1) of Section 4, the phrase 
“ arise or accrue ” connoting one idea and the word “ received ” another 
distinct idea. The liability to be taxed on income received or deemed 
to have been received in British India was put under a separate clause 
(clause (a)) which means that the liability on the ground of receipt in 
British India ufould be on a person, be he a resident or non-resident. 
We are not concerned with that case. The section then places the 
assesses under two categories : (1) when he is a resident in British 
India and (2) when he is not : (clauses (b) & (c)). With regard to resi- 
dents the general provision is that he is to be assessed on income which 
had not only arisen or accrued in British India or was deemed to have 
arisen or accrued in British India but also on income which had arisen 
or accrued outside British India. With regard to non-residents, how- 
ever, they can be assessed on income which had arisen or accrued in 
British India or which is deemed to have arisen or accrued in British 
India. Explanation (3) to Section 4 which concerns dividends only 
includes the case where the dividend which did not in fact accrue to a 
person in British India is deemed to have accrued to him in British 
India, if it was paid out of profits (and to the extent thereof) of the 
company in which the dividend producing shares were held if those pro- 
fits had been subject to income-tax in British India. Whether Expla* 
nation (3) is a good piece of legislation in reference to a person who is 
a resident in British India we are not called upon to decide, for in the 
case before us the plaintiff is a non-resideht company. Income which 
in fact had arisen or accrued to a non-resident outside British India is 
brought within the ' British Indian assessment by this Expla- 
nation, for dividend which accrues to a share-holder of a 
company is income which is 'quite distinct from the income of the 
company in which the shares are held, even when the whole of the share 
capital of the company is held by that share-holder. This follows from 
the observations of Eletcher-Moulton, L. J., in Gramophow and 
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Typewriter Ltd, v. Stanley^ and nf Lord Wrenbnry in Bradbury v. 
English Sewing Cotton Oo.^ The property of a person who naay be the 
Bobjeot of another independent foreign State and may be a resident of 
snoh a State, and over whom the Indian Legislature has no jurisdiction 
is thus brought under the provision of a taxing statute enacted by the 
British Indian Legislature. Limiting Explanation (8) to the case of a 
non-resident, that explanation is a piece of extra-territorial legislation, 
not by a supreme or paramount legislature but by a subordinate 
legislature, which derives its authority from Parliament under the 
Government of India Act, 1935. The question is whether the explan- 
ation so far as it affects non-residents is ultra vires the Indian Legis- 
lature. The powers of the Indian Legislature during the transitional 
period are defined in Sections 99 and 100 of the Government of India 
Act, 1935. Item No. 54 of List I of the Seventh Schedule to that Act 
is “ tax on income other than agricultural inoome.” The subject accord- 
ingly falls within the field of legislation by the Indian Legislature. 

Under the Government of India Act, 1915, the jurisdiction of the 
Indian Legislature to legislate was defined specifically. Subject to 
some exceptions not material for this case, it had power to legislate for 
all persons and things within British India (Section 65 clause (a) ). The 
Government of India Act, 1985, contains no provision exactly similar 
to Section 65 (a). Section 99 (1) read with Section 100 of the Act of 
1985 authorizes the Federal Legislature (Indian Legislature, during 
the transitional period : Section 31 6) to legislate for the whole or any 
part of British India in respect of the subjects specified in Lists I and 
III of the Seventh Schedule. Sub-section (2) of Section 99 expressly 
gives it power to legislate extra-territorially over some classes of per- 
sons. In respect of item No. 23, and it may be. No. 21 of List I, also 
the same power exists. That being the position we are to see whether 
in respect of income-tax the Indian Legislature has power to legislate 
extra-territorially. In my judgment that question must be answered 
on general principles keeping at the same time in view the provisions 
of Section 99. 

The Imperial Parliament, being a sovereign legislature, is not sub- 
ject to any restraint so far as concerns municipal laws. Its power and 
jurisdiction is so transcendent and absolute that it cannot be confined 
either for causes or persons within any bounds. According to Inter- 
national Law, however, it is not competent to the British Parliament 
to enact laws for foreigners out of the British Dominions and beyond 
jurisdiction or for vessels on the high seas or foreigners beyond the 
Empire. But if such a statute is passed, the domestic courts — the Courts 

(1) (X908) aXS. 89. (2) (1923) A.C. 744 ; 8 Tax Cm. 481. 
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of the British Isles, of the Dominions and of the Empire are bound 
to obey and administer them, it being left to the Government to justify 
its action with other countries diplomatically. It is a foreign question 
altogether how far the domestic courts would be able to enforce their 

decrees or how far those decrees may be recognised by courts of foreign 
countries. A subordinate legislature is, no doubt, not an agent or dele- 
gate of the supreme legislature in respect of legislation on the permitted 
subject but has plenary powers : Bex v. Surah\ Hodge v. The Qweew®. 
That does not necessarily imply that it can legislate on the permitted 
subject in an extra-territorial manner in the same way as the supreme 
legislature. If the judgment of Lord Macmillan in Croft v, Dunphy^ 
be considered in its entirety it cannot be said that his Lordship was 
laying down by the observations at page 163 of the report, that every 
subordinate legislature can legislate with extra-territorial effect on 
the permitted subject just as the Imperial Parliament, for on the next 
page he observes that a statute violating International Law passed 
by the Imperial Parliament cannot be challenged as ultra viree in a 
domestic court but such a statute passed by a subordinate legislature 
can be challenged as ultra vires in a domestic court on the ground 
that the Imperial Parliament must not be taken to have granted the 
power to enact such a statute to a subordinate legislature. In the early 
part of my judgment I have pointed out that Explanation (3) to Section 4 
of the Indian Income-tax Act has the effect of drawing in income that 
may have accrued within the territories of another independent foreign 
State to a person who may be the subject of, and resident in, the terri- 
tories of another independent foreign State. In my judgment the 
general principle is that a subordinate legislature can legislate only 
within its territorial limits (Maoleod v. Attorney-General for New South 
Wales*) unless otherwise authorized by the Imperial Parliament, either 
expressly or by necessary implication. Such an authority has been 
expressly conferred on the Indian Legislature in matters mentioned in 
sub-section (2) of Section 99 and in some of the items of List I, as for 
instance item No. 23. Whether a power to legislate extra-territorially 
has been conferred by the Imperial Parliament on a subordinate 
legislature by implication has to be determined on certain consider- 
ations. Before, however, examining what those considerations should 
be, I may point out that the principle of interpretation expressed by 
the maxim ea^ressio unius exelusio alterius cannot be invoked to 
construe a constitutional enactment, the provisions of which by the 
very nature of the subject must to a certain degree be worded in elasti c 

(1) (1878) S I.A. 178. (3) (1933) A.C 136. 

(2) (1883) L.R. 9 A.C. 117. (4) (1891) L.R. 1891 A.C. 455, at 458. 
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forms. I cannot therefore accept the argument advanced on behalf 
of the plaintiff company that the Imperial Parliament by specifying 
the subjects over which the Indian Legislature can legislate estra* 
territorially intended that over all other subjects it was not to have 
that power. 

In deciding the question whether the power to legislate extra- 
territorially has been conferred on a subordinate legislature by impli- 
cation the following are the material considerations : — 

(1) the legislative practice on that subject in the mother country, 
Croft V. Dunphff, 

(2) the legislative practice in the territory subject to the jurisdic- 
tion of the subordinate legislature at or before the Constitution Act 
under consideration, Byramjee Jeejeebhoy v. Province of Bombay^ also 
In re Central Provinces and Berar Sales of Motor Spirit and Lubric- 
ants Taxation Act, 1988^, and 

(3) nature of the subject-matter of legislation. 

In considering the nature of the subject-matter of legislation' in 
reference to the question now before us the guiding principle is that 
“ you can complement a given power but cannot supplement it.” If 
legislation on the permitted subject would not be effective without a 
provision being enacted having extra-territorial operation a power to 
legislate extra-territorially will be implied; for instance where the 
permitted subject of legislation is defence of the territory subject to 
the jurisdiction of the subordinate legislature, a provision in a statute 
which deals with that subject would not be considered ultra vires, be- 
cause the provision has extra-territorial effect, the principle being that 
the Sovereign Legislature gave the subordinate legislature such a power 
by necessary implication. The absurdity of limiting the power to 
legislate within the territorial bounds in such a matter is well express- 
ed by the phrase “ Imagine the navy confined to the three mile limit.” 
The cases where the validity of laws of exclusion and expulsion passed 
by the Colonial or Dominion Legislatures were considered also fell 
within this category : (see Attorney-General for Canada v. Cain and 
Gsilhiula^)* 

The legislative practice in England in income-tax matters is sum- 
marised at pages 27 and 35 of Lord Macmillui’s Beport (Income-tax 
Codification Beport of 1936). ^According to the legislative practice in 
England a person who is a resident in the United Kingdom is charged 
upon the whole amount of his profits and gains whether they arose 

(1) (1933) L.B. 1933 A.C. 136. 

(2) (1940) IJ*R. 1940 Bom. 58, at 77 ; 7 1.T.R. 670 ; 3 F.L.J.H.C. 23, 

(3) (1939) F.CR. 18, at S3 : 2 F.L.J. 6, 

(4) (1908) L.R. 1906 AC. $42. 
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from property in the United Kingdom or elsewhere. The word 
“elsewhere” which ordinarily would include the rest of the earth outside 
the United Kingdom was by judicial decisions given a limited meaning. 
A person who is now aresident in the United Kingdom is charged only 
in respect of the profits derived from property situate within the United 
Kingdom. Lord Herschell summarised the law on the subject as in 
force in England in Golquhoun v. Brooks^, thus : 

“The Income-tax Acts themselves impose a territorial limit; 
either that from which the taxable income is derived must be situate in 
the United Kingdom or the person whose income is to be taxed must 
be a resident there.” 

In British India the first Income-tax Act was passed in 1860 (Act 
XXXII of 1860). Only persons resident in India were charged on annual 
profits arising from property whether situate in India or elsewhere and 
from trade, profession or employment whether the same was carried on 
in India or elsewhere. Non-residents, however, were charged only on 
profits of property situate in India and on profits of trade, profession, 
and employment carried on in India. Dividends and interest on money 
or securities were charged only if they were payable in India. The 
duration of the Act was for five years. The next Act, IX of 1868, was 
an Act which imposed tax on professions and trades carried on in India. 
It did not impose a tax on income but a tax in the nature of licence 
fees. The next two Acts (IX of 1869 and XYI of 1870) proceed on 
same lines. Every office or employment of profit in British India and 
salaries, annuities and pensions paid in British India, the profits of 
shipping companies trading between British India and outside and pro- 
fits of companies made in British India were taxed. By the Act of 
1871 (XII of 1871) other incomes were brought in the field of taxation, 
but only the income which had accrued in British India was to be taxed. 
The next Act, II of 1886, made income which h^d arisen or accrued in 
British India or which had been received in British India or salaries 
paid to a British subject in the Native States by the Government of 
India or by a local authority could only be taxed. The Act of 1918 
(Act Vn of 1918) charged all income which arose, accrued or was 
received in British India of which under the provisions of that Act was 
to be deemed to have arisen, accrued or to have been received in British 
India. The only provision in that Act yrhich defined what was to be 
deemed to have arisen etc. in British India was Section 83 which cor- 
responds to Section 42 of the Act of 1922 (XI of 1922). The last 
mentioned Act, as it stood in 1986, and before the amendment of 1989, 
made the income of a resident taxable when the income had accrued, 
arisen or had been received in British India, or though arising out of 

U) (18S9) UR. 14 A.C. 4i>3, at 904, 
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British India, has been received or brought into British India within a 
certain time, but with regard to a non-resident he could be taxed only 
in respect of income which had accrued or arisen in British India or 
which had been received there. The extending section was Section 42. 
The legislative practice in India up to 1935 was not to assess a non- 
resident who had no business coxmection in British India, to income-tax 
in respect of an income which had not arisen or accrued to him in British 
India or which had not been received by him in British India. Moreover 
the nature of the subject of legislation does not necessarily require any 
legislative provision of extra-territorial operation. I cannot therefore 
hold that the Indian legislature has been given by implication the power 
to legislate extra-territorially with regard to income-tax matters. Ex- 
planation (3) to Section 4 is accordingly ultra vires to the extent it re- 
lates to a non-resident who does not fulfil the conditions of Section 42 in 
respect of his income which did not in fact arise or accrue to him in 
British India. I refrain from making any observations with regard to 
any other case. 

The two oases on which the learned Advocate-Q-eneral has relied 
strongly are decisions of the Federal Court of Australia. They are The 
Colonial Oas Association Ltd. v. Federal Commissioner o/ Taxation^and 
Trustees, Executors and Agency v. Federal Commissioner of Taxation*. 
The first case concerned income-tax and the second succession duty. 
1 have not been able to secure the Australian Income-tax Act but from 
the summary of its provisions as made by Tomlin, J., as he then was, 
in London and South British Investment Trust Co. Ltd. v. British 
Tobacco Co. Ltd.*, and from Section 20 (2) (b) as quoted in the Colonial 
Oas Association’s oase^ it appears that a company which carries on busi- 
ness in Australia is taxed by the Australian Statute on so much of its 
income which it does not distribute amongst its share-holders. The 
Company is also taxed on what it distributes as dividend to its members 
who are not residents in Australia, the company being given the right 
to deduct the tax from the dividend payable to non-resident share-hold- 
ers. There is therefore no attempt to tax directly an absentee share- 
holder in respect of income which did not aocrne to him in Australia. 
In the Colonial Oas Association’s case^, where the question was whether 
the amount paid to a non-resident debenture-holder could be taxed by 
the Australian Statute, Dixon, J., pointed out that the purpose of that 
statute was not dependent on the liability of the debenture-holders 
to pay income-tax to the Australian Government, but its purpose 
was to impose only upon such companies which derived assessable 

(1) 31 Commoawealtli Reports 172. (3) (1927) L.R. 1927, 1 Ch. 107. 

(2) 49 Commonwealth Reports 220. 

1—49 
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income from Australia and en no others, an original or independent 
liability. The liability to the Crown was imposed on the company. 
No doubt the Australian legislature intended that the incidence of the 
tax should be ultimately on the absentee debenture-holder. This was 
sought to be effected by giving the company the right to deduct and 
retain the amount of tax payable by it on the interest payable to the 
absentee debenture-holder from the amount payable to them. Dixon , J ., 
however stated in clear words that the company could not escape assess- 
ment simply because foreign courts may, by reason of the laws of that 
foreign country, refuse to recognise the right of deduction so given to 
the company by the Australian legislature. The majority of the 
Judges agreed with Dixon, J. In this view as to the scope of the 
Australian Statute no question of its having extra-territorial effect 
arises. The Statute was certainly intra vires, as the Australian legisla- 
ture legislated on a subject which was within the territorial limits of 
Australia. Evatt, J., however, adopted the reasons which he had 
given in the earlier case, namely in Trustees, Executors and 
Agency v. Federal Commissions of TaxationK In support of his view 
that the State legislature had power to legislate extra .territorially he 
gave four reasons : 

(i) that the Australian Commonwealth has full self-government 
and the Commonwealth Parliament has power to legislate extra-terri- 
torially, as such a power is an essential part of the conception of self- 
government ; 

(ii) that Croft v. Dunphy^ had laid down that the Canadian 
Parliament had the powers of a full Sovereign legislature, and the 
observations made therein would apply to the Commonwealth Parlia- 
ment of Australia ; 

(iii) that the legislative powers of the States of the Australian 
Commonwealth regarding extent are the same as that of the Common- 
wealth Parliament ; and 

(iv) that the questioned legislation, even if it had extra-territorial 
effect, would be perfectly valid, if in some aspects and relations it bears 
upon the " peace, order and good government ” of the Dominion or the 
constituting States, as the case may be, either generally or in respect 
to specific subjects. 

In my judgment the rules laid down by Evatt, J., in Trustees, Exe- 
cutors and Agency v. Federal Commissioner of Taxation?' cannot be the 
true guide for deciding the question before ns. India is not yet a self- 
governing unit of the Empire. Por all practical purposes it is still a 
(l) 49 Commonwealth Keports. 220. (2) (1933) A.C. 136. 
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dependency. The Indian Constitution is materially different from 
anadian and Australian Constitutions, and Bvatt, J., was confining 
is observations to the constitutions of those two countries, where 
matters of peace, order and good government were entirely the concern 
of the Dominion Commonwealth or the States. Besides, his observations 
do to a certain extent g o against the general principle laid down by Lord 
Halsbnry in MacLeod’s case^ and is against the decision of Tomlin, J., 
in London and South American Investment Trust Limited^. 

Issue No, 1 — The contention of the learned Advocate-Gieneral is that 
the income which has been assessed, e.g., the dividends from the sterling 
companies did in fact arise or accrue to the plaintiff company in British 
India. If that be so, the plaintiff company would not be affected by 
Explanation (8) to Section 4 and so would not have the right to question 
its validity. Moreover, the suit will have to be dismissed on the merits, 
if his contention be accepted. 

Bor determining this point the material facts are as follows : 

(i) The sterling companies are incorporated in England ; 

(ii) The place of central control of those companies is in 
England ; 

Their principal place of business is in England. It is from there 
that their chief operations are controlled, managed and directed ; 

(iii) The shares of those companies have been issued in England, 
the share registers are kept in England, dividends are declared in 
England and paid in England ; 

(iv) Those companies carry on business in British India and 
earn profits here. They have been assessed to income>tax in British 
India on their profits earned in British India ; 

(v) The Ealeigh Investment Company is a non-resident Com- 
pany; 

(vi) The dividends in question had been declared and paid to it 
in England. 

Leaving out the case where income is not received in British India, 
income of a non-resident is assessable in British India only if the in- 
come had accrued or had arisen in British India or is deemed to have 
arisen or accrued in British India. Explanation (8) to Section 4, which 
deals with dividend only, defines the circumstances under which a class 
of income actually arising or accruing outside British India is deemed 
to have arisen or to have accrued in British India. Section 42 which 
is not relevant to the case before us, for the assessment is not as an 
agent of the plaintiff company, also mentions the case where income 
(1) (1891) L.R. 1891 A.C. 455. . (2) (1927) I..R. 1927, 1 Ch. 107. 
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would be deemed to have aiisen etc., in British Indiai For the purpose 
of this issue we have to leave out those two cases, namely Explanation 
(3) to Section 4 and Section 42. We are to see, fiction apart, whether 
the income of the company derived from dividends paid by the sterling 
companies had in fact arisen or accrued in British India. The cases 
established the following proposition, namely : 

“ the situs of the income is the situs of the fund from which the 
income is directly derived, that is to say, in the case before us, the situs 
of the shares held by the plaintiff company would determine the place 
where the income had arisen or accrued to it.” 

Begarding the situs of the shares two views have been maintained 
namely : 

(a) the place of “ residence ” of the company in which the shares 
are held determining the situs of the shares : and 

(&) the situs of the shares is where the share register of the com- 
pany is kept. 

The main proposition is established by the cases of Commissioner 
of Income-tax, Bombay Presidency v. Bafa Bahadur Bansilal MotilaP-, 
and Commissioner of Income-tax, Bombay v. Swamp Chand Hukum- 
chandK This is also the effect of the decision of the Judicial Committee 
in Income-tax Commissioner, Bombay v. Chunilal Mehta^ where the 
place of profit earning was taken to be the situs of the contracts which 
produced the proof to the assessee. 

Begarding situs of the shares the Ifirst view is what has been adopt- 
ed in Bradbury v. English Sewing Cotton Cof At page 768, Lord Gave, 
L.G., observed thus : " A share or a parcel of stock is an incorporeal 
thing, carrying the right to a share in the profits of a company ; and 
where the company is, there the share is also, and there is the source 
of any dividend paid upon it.” He held that the American Company 
was resident in England in the three years in question (1914-1916 to 
1916-1917), and the dividends received by the English Company by 
reason of its share holdings in the American Company were income 
which had accrued to it in England and not from foreign possessions. 
According to this view the place of residence of the sterling companies 
in the relevant year would be the determining factor. 

The cases on the subject of residence of companies lay down that 
the place of incorporation of the company is not a very important factor. 
The accepted view is that for purposes of income-tax a company must 
be taken to reside at the place from which its real business is carried 
on, that is to say, “ where the central management and control abides”: 

(1) (1930) I.L.R. 54 Bom. 460. (3) (1938) L.R. 63 I.A. 332 ; 6 LT.R. 521. 

(2) (1931) I.L.R. 33 Bom. 231. (4) L.R. (1923) A.C. 744. 
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De Beers Consolidated Mines Ltd. v. Hotoe^, Bradbury v. English Sew- 
ing Cotton Co.^ A company may no doubt have, like a natural person, 
more than one place of residence, but in that case the central manage- 
ment and control must be divided and exercised from more places than 
one : Swedish Central By Co. v. Thompson^, 

The other view is that the situs of the shares for purposes of taxing 
statutes must be taken to be the place where the share register is kept, 
“ for the evidence of title to shares is the share register.” This is the 
view taken \a. Brassards. Sniith^, sxA London and South American 
Investment Trust v. British Tobacco Co.^ 

Whichever view be accepted the situs of the shares which the 
plaintiff company had in the sterling companies would not be in British 
India but in England. The income in the shape of dividends paid by 
the sterling companies to .the plaintiff company therefore arose or ac- 
crued not in British India but in England. The case of the Commis- 
sioner of Income-tax, Bombay v. Major Qoldie'^ is an authority directly 
on the point. The plaintiff company has been asseseed to income-tax 
in British India in respect of those dividends on the basis of Explana- 
tion (3) to Section 4. of the Indian Income-tax Act, which made, by a 
fiction so to say, the income from those dividends, which in reality had 
arisen and accrued outside British India, to be income which had arisen 
or accrued in British India. The plaintiff company is accordingly 
entitled to challenge the legality of that explanation. 

Issue No. 2. — The second and third issues must be decided on the 
basis of the allegation that the assessment is ultra vires, a point on 
which I have already recorded my finding. Two grounds have been 
urged in support of the contention that the provisions of the Income- 
tax Act bar the suit. It is firstly urged that the only manner in which 
the plaintiff company could proceed to have relief was by following the 
machinery provided for in the Income-tax Act ; by first appealing to 
the Appellate Assistant Income-tax Commissioner under Section 30, 
then, to the Appellate Tribunal under Section 33 and then coming up 
to the High Court by way of reference under Section 66. Secondly, it 
is contended that Section 67 of the Income-tax Act expressly bars 
the suit. 

The general principle has been formulated by Willes, J., in 
WoVowha/mpton New Water Works Co. v. SakeswortW . The third 
proposition that he laid down is that when a statute creates a new lia- 
ioility — a liability not existing at common law — and at the same time 

(1) L.R. (1906) A.C. 455. (5) L.R. (1927) 1 Ch. 107. 

(2) L.R. (1923) A.C. 744. (6) (1931) I.L.R. 55 Bom. 734. 

(3) L.R. (1925) A.C 495. (7) 6 CB.N,S. 236. 

(4) L.R. (1923) A.C. 371. 
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gives a special and partioalai* remedy for enforcing it, the remedy pro- 
vided for in the statute must be followed and the party is not entitled 
to have recourse to nn action in the civil courts In BJuti So^JcctT v« 
The Municipal Commissioners of Bombay^, Sit Lawrence Jenkins, O.J., 
stated the third proposition of Willes, J., in a different form. He thus 
observed : “ But where a special tribunal out of the ordinary course is 
appointed by an Act to determine questions as to rights which are the 
creation of that Act, then except so far as otherwise expressly provided 
or necessarily implied, that tribunal’s jurisdiction to determine those 
questions is exclusive.” These principles have been applied by the 
other Indian High Courts and by the Judicial Committee of the Privy 
Council in Secretary of State for India v. Mash £ Co.‘, a case on which 
the learned Advocate-General has also relied. In my judgment these 
principles can be invoked by the defendant for the purpose of defeating 
the suit before us, only if it can be shown that the point raised in the 
suit and on the basis of which the plaintiff seeks relief, could have been 
determined by the special tribunals set up by the Income-tax Act. 

Section 30 of the Act creates a tribunal to which the assessee dis- 
satisfied with the assessment made by the Income-tax OfiUcer is to go 
in the first instance. What questions he can raise before that tribunal 
are indicated in the section itself. He can object to the amount of his 
income as determined by the Income-tax Officer or to the amount of 
loss computed under Section 24 or the amount of the tax etc. He can 
also deny his liability to be assessed under the Act. That phrase to my 
mind means that he can only urge before “that tribunal that the provi- 
sions as they stand in the Act do not make him liable, ».e., exempt his 
income or a part of his income from assessment. He cannot urge 
there that though a provision of the Act makes his income or part 
thereof liable to be assessed, that provision is illegal, being ultra vires 
the Indian Legislature. The Appellate Assistant Commissioner would 
not be competent to entertain or decide that question. On the prin- 
ciple that the scope of an appeal cannot be enlarged but must be limited 
to points which were open for adjudication by the court or tribunal of 
first instance the Appellate Tribunal functioning under the Act, to 
which an appeal is taken under Section S3, would have no power to 
entertain the said question and deal with it in its order. This court on 
a reference being made to it under Section 66 cannot also deal with 
such a question, as the reference must be limited to points arising out 
of the order passed by the Appellate Tribunal. I accordingly overrule 
the first ground of attack made by the defendant. 

(1) <1907) I.L.R. 31 Bom. 604. 

(2) (1940) I-R. 67 I.A. 222 ; 3 F.L.J.P.C, 15. 
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The Becond ground nrged by the learned Advocate-General is that 
Section 67 of the Act bars the snit. To support their respective con- 
tentions the learned Advocates appearing for the parties have cited a 
large number of decisions. One of the oases on which the learned Ad- 
vocate-General has most strongly relied is St&^eto/ry oj State v. MeyyctppU 
ChettioT^, In that case the plaintiff was assessed to income-tax by the 
Income-tax Officer on a finding that he was a resident of British India. 
In the suit he alleged that he was not a resident of British India but 
of Saigon. He prayed for a declaration that the assessment was illegal 
and for recovery of the money which he had paid on demand by the 
Income-tax Officer. Section 67 of the Income-tax Act was successfully 
pleaded and the suit was dismissed. In the course of his judgment 
Yaradaohariar, J., observed that where a statute contains a specific 
provision limiting or excluding the jurisdiction of civil courts the 
determination of the ambit of the civil courts ’ jurisdiction must rest 
upon the language used in the privative provision and oases decided on 
the provisions of statutes couched in different language would be of 
little assistance. I agee with those observations to this extent that 
the language of the privative provision is of prime importance, but I 
do not agree to the further proposition (if thnt be its meaning) that it 
would not be legitimate to refer to decisions given on other statutes even 
when the privative provisions are of similar scope. I would not, 
however, burden my judgment by reference to the decision in suits 
brought for declaration that rates imposed under the provisions of the 
Bengal Municipal Act had not been legally imposed. I would confine 
myself to decisions in suits relating to income-tax and to decisions in 
other suits where the privative provisions in the statute are of similar 
scope. The first case is Haji Behematulla v. Secretary of State for 
India in Cotmeil ^ In that case a person, whose place qf residence was 
outside British India, was assessed on profits, which also had accrued 
outside British India, under the Income-tax Act of 1886 (Act II of 1886). 
He brought a suit for a declaration that the assessment on him was 
illegal. Section 39 of Act II of 1886 which is couched exactly in the 
same terms as the first part of Section 67 was pleaded as a bar to the 
suit. The plea was overruled on the ground that if the questioned 
assessment was ultra vires that section did not stand in the way of the 
plaintiff. This case was cited in Meyyappa Chettiar's case ^ but was 
distinguished on two grounds : (1) that the Act of 1886 contained no pro- 
vision corresponding to the second part of Section 67, and (2) the said 
Act did not provide the same safeguards, as in the Act of 1922, by way 
of appeal and reference to the High Court with a further right of appeal 
(1) (1937) X.L.R. 1937 Mad. 211 ; 4 I.T.B. 341. (2) (1926) 92 I.C. 331 ; 2 LT.C. 118, 
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to the Privy Gotmcil. In my judgment Soji Reheinaiulloi's odte ^ can- 
not be put aside on these grounds of distinction. The second part of 
Section 67 deals with a different subject altogether. The Act of 1886 
contained provisions for revision, firstly to the Collector, and then to 
the Commissioner of the Division. There was no doubt no provision 
for a reference to the High Court and for further appeal to the Privy 
Council, but in my judgment the scope of a privative provision like 
that contained in Section 39 of Act II of 1886 or in the first part of 
Section 67 of the Act of 1922 would neither be enlarged or curtailed 
by reason of the number of appeals from the assessment order provided 
for by the statute. The next case of importance is Baja of Bamttad 
V. Secretary of State The Income-tax Act under consideration was 
the Act of 1918. Section 62 contained the privative provision which 
is exactly in the same terms as Section 67 of the Act of 1922. At page 
17 of the report the learned Judges made the following observations : 
" A civil suit is barred under Section 62 of the Income-tax Act of 1918. 
If the tax was levied under that Act, no doubt, a suit would be barred, 
but if the assessment was made in respect of an item of income which 
is not assessable under the Act a civil suit would lie, inasmuch as the 
ofifioer making the assessment had no jurisdiction to make it. In cases 
in which the Income-tax Officer has to decide whether a certain item 
of income is assessable or not, his decision cannot be said to be ultra 
vires even if it is illegal. But where a certain income is outside the 
scope of the Act, such as agricultural income or income not earned' 
in or brought into British India, any assessment in respect of 
such income would be outside the scope of the Act, and a civil 
suit to recover it would not be barred by reason of Section 62.” 
In my judgment the rule thus formulated is the correct rule, 
and further it is on the principle indicated in this passage, that 
Meyyappa Chettiar's ease ^ and other cases cited by the learned Advo- 
cate-General, to which I will refer later on, are to be distinguished. The 
rule that if the imposition is ultra vires, statutory provisions, which 
purport to take away the jurisdiction of civil courts would not be con- 
sidered effective to bar a suit receives support from the decision of the 
Judicial Committee in Secretary of State v. Fahaminnessa Begum*, 
where in spite of the provisions of Section 6 of Act IX of 1847 it was 
held that a civil suit was maintainable to declare that the assessment 
of revenue made by the revenue authorities was illegal on the ground 
that on a construction of the provisions of Act IX of 1847 the revenue 
authorities could not have legally imposed revenue on the land in 
question. The decision of the Bombay High Court in Bhag Chand 

(1) (1926) 92 l.C. 331 ; 2 1.T.C. 118. (3) (1937) I.L.R. 1937 Mad. 211 ; 4 I.T.B. 341, 

(2) (1929) 92 Mad, 12. (4) I-R. 17 I.A. 4$ at 52. 
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Dagdusa v. Secretary of State for India in Oouneil affirmed on 
appeal in (64 I.A. 888), on a different ground also supports the same 
view. In that case a large body of shop-keepers of Malegaon filed a 
suit against the Secretary of State for India for a declaration that a cer- 
tain notification issued by the District Magistrate, by which compensa- 
tion for damage caused at a riot and the costs of additional police for 
keeping order were to be recovered, was illegal and for injunction. A 
notice under Section 80 of the Code of Civil Procedure was given, but 
the suit was filed before the expiry of two months from the date of that 
notice. The Secretary of State raised three substantial questions: (1) 
that Section 4 (f) of the Bombay Bevenue Jurisdiction Act (Act X of 
1876) barred the suit, (9) that the suit having been instituted before two 
months of the notice given under Section 80 of the Civil Procedure 
Code was premature, and (3) the challenged notification was a valid 
one. The trial Court gave effect to all the three contentions and dis- 
missed the suit. On appesJ the Judges of the Bombay High Court were 
divided on the question as to whether notice under Section 80 of the 
Code of Civil Procedure was required, the suit being for injunction. 
Both of them held that the notification was perfectly valid, but that if 
the notification had been illegal the suit would not have been barred 
under Section 4 (f) of the Bombay Bevenue Jurisdiction Act in respect 
of the tax relating to additional police charges. Shah, A.C.J., observed 
thus : “ Apart from this ground it is clear that the provision (Section 4 
(f) of the Bevenue Jurisdiction Act) cannot apply where the legality 
of the order of the Q-overnment is questioned. It would apply to a case 
of rate which is authorised, that is, legally authorised, by the 
Government. In the present case the legal basis for the action of 
Government is questioned and I think that the suit is not barred by 
this clause even as regards the tax relating to additional police charges, 
provided it is established that the rate is not legal. Thus the objection 
(about the maintainability of the suit) would apply to police charges, if 
it be proved that the rate is l^ally authorised.” Section 4 (f) of Act X 
of 1876 runs as follows : “Subject to the exceptions hereinafter appear- 
ing no civil court shall exercise jurisdiction as to any of the following 
matters : 

• • • 

(f) claim against the Grown to hold land wholly or partially free 
from payments charged on or payable out of land revenue, or to set 
aside any cess or rate authorised by the Government under the provi- 
sions of any law for the time being in force.” 

'(1) (1927) I.L.R. 48 Bom. 87. 

1<-5Q 
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On appeal by the plaintiffs to the Privy Gonnoil the anit was dis> 
missed. The Judicial Committee held that the notification so far as it 
related to the collection of compensation was perfectly valid, but it 
was not valid so far as it related to the collection of additional police 
charges. Lord Sumner then went on to examine the position as to 
whether the suit so far as it related to additional police charges was 
maintainable or not. He held that it was not maintainable in view of 
the provisions of Section 80 of the Code of Civil Procedure but at the 
same time did not dissent from the observations made by the Bombay 
High Court in respect of the scope of Section 4 (f) of the Bevenue 
Jurisdiction Act. 

The cases on which the learned Advocate*General has relied are 
Forhes v. Seorttary of State for India^, Dr. 22. N. Singha v. Secretary 
of State for India^, Secretary of State for India v. Forhes^ and Secre- 
tary of State for India v. Meyyappa Chettiar*. In none of those cases 
was the question of ultra vires raised. In all of them the assessment 
was not outside but under the Income-tax Act and the suits challenged 
the correctness of findings on points which the Income-tax Officer was 
competent to determine. In Secretary of State for India v.Maskdt Cof 
a case which concerned customs duties, the plaintiff contended that the 
goods which he had imported were of a different description from what 
the Customs authorities took them to be and so the proper duty payable 
was at a lower rate. That case is also of the same type as the first 
mentioned case. In the suit before us Section 67 is of no avail to the 
defence as the suit is not for setting aside or modifying an assessment 
made under that Act, It is a suit for a declaration that the assessment 
is unauthorised by the Act and outside the Act as it ought to stand after 
Explanation (8) to Section 4 is struck out on the ground that it is 
ultra vires the legislature. I would accordingly answer this issue in 
favour of the plaintiff. 

Issue No, 8 — ^For deciding the third issue the provisions of Sec- 
tion 236 of the Government of India Act, 1936, have to be considered. 
It is a section which still stands in the statute book in spite of the fact 
that the historical reasons for the enactment have long disappeared. It 
has the effect of taking away the original jurisdiction of this Court in 
matters in respect of which courts subordinate to this Court would have 
original jurisdiction. It is an anomaly that this Court cannot exercise 
its functions in the exercise of its original jurisdiction but would be free 
to do so in the exercise of its appellate jurisdiction in matters concern- 
ing revenue. Be that as it may, we have to give effect to that section. 

(1) (1915) 1.I..R. 42 Cso. 151. (4) (1937) I.LJR. 1937 Mad. 211 ; 4 1 T.R, 341. 

(2) I.L.R. 5 Rang. 825. (5) (1940) L.B. 67 1.A. 222 j 3 F.LJ.P.C. 15. 

(3) (1922) hXR. 1922 Pat 361. 



1943] EALBIGH mVBSTltENT CO., LID. V. GOV.-GBN. IN OOUNOIL 436 

The section is divided into two parts. The Court has no original 
jurisdiction in (1) any matter concerning revenue or (2) in any matter 
concerning any act ordered or done in the collection of revenue. I do 
not agree with the interpretation put upon this section in The Detoark- 
hand Cement Co. Ltd. v. Secretary of State for India^ to the effect that 
the two parts of the section express two distinct and mutually exclusive 
ideas, namely, the first part refers to jireZimtnarj/ proceedings taken 
for the purpose of determining the amount of revenue and the second 
part to the machinery to enforce the payment of revenue.” The second 
part no doubt refers to the machinery for enforcing payment of revenue 
but I am not prepared to say that the first refers only to preliminary 
proceedings taken for the purpose of determining the amount of revenue. 
Such a view would conflict with the decision of the Judicial Committee 
in Alcoekf Ashdown <6 Co, v. Chief Revenue Authority, Bombay^. In 
that case Lord Phillimore laid down that the High Court in the exer- 
cise of its original jurisdiction had power, in spite of Section 106 of 
the Government of India Act, 1916, to interfere by issuing a preroga- 
tive writ at the stage when the preliminary proceedings were being 
taken for assessing the amount of income-tax. In my judgment the 
first part of the section includes the matter dealt with in the second 
part of the section. A matter concerning revenue would include a 
matter relating to the collection of revenue. In my opinion the second 
part of the section has been enacted to give an indemnity to revenue 
ofiicers who in the discharge of their duties may have collected or may 
have made attempts to collect revenue by passing orders or by doing 
things which may not be strictly according to law but which they 
bona fide believed to be in accordance with law. 

The cases cited by the learned Advocate-General are cases which 
concerned the collection of what was in fact revenue or was found to 
be revenue. The first case is the case of Spooner v. Juddow^ . The act 
that was done there was an attempt to collect quit rent due to the East 
India Company by executing a distress warrant. It could not be justi- 
fied in law, for the distress warrant issued against one person was 
executed against another and for a liability which was not fully the 
liability of the latter. A suit for damages was brought against the 
Government agent who had executed the said warrant. The main 
defence was that the suit was not maintainable in view of the provisions 
of Section 9 of 87 Geo. Ill, c. 142, which was in the same terms as 
Section 226 of the Government of India Act, 1935. In reversing the 
judgment of the Bombay Court the Judicial Committee of the Privy 

^^) (1939 j 1939 Bom. 320 ; 2 60, (2) (1923) L.R. 50 1.A. 227, 

(3) (1845-31) 4 M.I.A. 353. 
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Ootincil pointed out that the case cannot be decided on the plain 
language of the section, for if the act done was strictly in accordance 
with law, the section would be redundant. The section was accordingly 
interpreted in the uoanner which I ha've indicated above. The oases of 
Messrs, Best d Co. v. The Collector of Madras, Chbindarajulu Naiduv. 
Secretary of State for Indian, Thin Ten v. Secretary of State for India*, 
Dewarkhand Cement Co. Ltd. v. Secretary of State for India*, Thyaga- 
raja Chettiar v. Collector of Madura* s,iidBhinmandmalla-r. Secretary 
of State for India* are cases which fall within the second part of Section 
226. In all the cases except the last the act ordered or done by the 
revenue authorities related to collection of what was admittedly and 
beyond question revenue and in the last mentioned case as also in 
Spooner's case, what was ordered to be collected was found to be revenue 
by the Court after adjudication. In all those cases the construction given 
to the second part of the section in Spooner v. Juddow' was re-iterated. 
Spooner's ease, and Bhimmamdivialla's case, are of importance for the 
purpose of showing that where there is a dispute as to whether a parti- 
cular levy is revenue or not, that dispute must be adjudicated upon by 
the court and only if the court finds that it is revenue, then and then 
only can the bar of Section 226 be invoked and applied. In my judg- 
ment that is the correct approach, as it accords with fundamental prin- 
ciples. The first proposition that is well established is that the condi- 
tion on which the right of a court of limited jurisdiction to exercise 
jurisdiction depends must be fulfilled. Those conditions may be of 
various kinds." They may be founded either upon the character of 
constitution of the tribunal, or upon the nature of the subject 
matter of enquiry, or upon certain proceedings which have been made 
essential preliminaries to the enquiry, or upon the existence of some 
facts. If there is any dispute as to those facts that Court is not only 
entitled to adjudicate upon them but must do so. Only its decision on 
the point would be open for re-examination by a superior court or 
tribunal : Colonial Bank of Australasia v. Willan*. It follows as 
a converse proposition that where a court has a general jurisdiction, 
that is to say, jurisdiction to entertain suits for proceedings of a civil 
nature, and its jurisdiction over a particular subject matter, which 
would otherwise be within its competence, is excluded by a statute, 
and there is a dispute as to facts, which if established, would oust 
its jurisdiction, that Court would have not only the power but would 
be under a duty to give its decision on the said dispute, nnlcaa 

(1) (1918) 33 M.L.J. 23. (5) (1936) 59 Mad. 702 : 4 I.T.R. 56. 

(2) (1927) I.L.R. 30 Mad. 449. (6) (1937) A.I.R. 1937 Mad. 336. 

(3) (1939) I.I..R. 1939, 1 Cal! 237: 3 F.L,J.H.C. 30. (7) (1845-51) 4 M.I.A. 353. 

(4) (1939) I.I..R, 1939 Bonu 320; 2 F.L.J.H.C. 60. 18) (1874) L.R. 5 P.C. 417; at 422 to 424. 
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the private statute plainly prohibits it from adjudicating upon those 
disputed facts. In the light of these principles this court has the power 
to determine whether the subject matter of this suit concerns revenue. 
If it does, the suit would be barred, otherwise not. In my judgment 
the suit would not be barred simply because what has been imposed on 
the plaintiff company is or can be called revenue in the popular sense 
or the defendant gives it that designation. Bevenue is that which the 
State collects from the subject or from the possessions of the State for 
the purpose of carrying out its administrative and governmental duties. 
In the first mentioned case it involves the right to levy from the subjects. 
If the right does not exist in respect of a particular matter, what is 
assessed or collected would not in my judgment be considered as re* 
venue within the meaning of Section 226, although the name of a tax 
may be given to it. Without a valid act on the part of the State, what 
is called or designated by it as revenue cannot be revenue. In this view 
of the matter I agree with the concession that was made by the Advo- 
cate'G-eneral, Bombay, in Byramjee Jeejeebhoy v. Province of Bombay^ ^ 
that Section 226 of the Q-overnment of India Act contemplates a “ valid 
revenue,” and with the observation of Beaumont, C.J., that ” before 
the Section (226) can apply, however, we must determine that the tax 
which is challenged is legal ; if it is not, its imposition does not concern 
revenue.” I accordingly hold that Section 226 is not a bar, the ques- 
tioned tax imposed on the plaintiff company being illegal, as Explana- 
tion (3) to Section 4 is ultra vires the Indian Legislature. 

Issue No. 6. — On the conclusions to which I have arrived at the com- 
pany is entitled to the relief as prayed for in prayer (b) of the plaint. The 
company is also entitled to get a refund of Bs. 4,36,290-5-0 which was 
paid by it. I have already held that Explanation (3) to Section 4 being 
ultra vires the Indian Legislature, that sum cannot be called revenue, 
and consequently the second part of Section 226 of the G-overnment of 
India Act, 1936, places no bar. Even before the Income-tax Officer the 
company had taken up the position that it was not liable to be taxed in 
British India on dividends paid by the sterling companies. On a de- 
mand notice being served requiring payment of the amount by the 16th 
March, 1941, it pleaded for time by cable but the answer was that time 
could not be extended and that if the payment was not made by the 
16th March, 1941, the company would be treated as in default, which 
implied that a penalty, which may be equal to the amount of the assess- 
ed tax, may be imposed. On these facts I hold that not only the pay- 
ment was made under protest, but it was made under circumstances 
which would entitle the company to recover it on the basis of 
(1) (1940) I,L.R. 1940 Bon. 58 ; 7 I.T.R. 670 : 3 F.L.J.H.C. 23, 
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Section 72 of the Indian Contract Act as interpreted by the Judicial 
Committee of the Privy Council in Seth Kanhaya Lai v. The National 
Bank of India Ltd} The company would also be entitled to recover 
interest on the said amount from the date of demand (22nd December 
1941) till recovery. I agree with my Lord the Chief Justice that the 
rate should be 4 per cent, simple. 

I do not see my way to grant prayer (c). There is no likeli- 
hood that the Income-tax Officer would make any attempt in future 
to assess the company on dividends from the sterling company, if 
our judgment to the effect that the assessment is illegal, be upheld on 
appeal. 

Lodge, J. — ^I am in entire agreement with the opinion expressed 
by Mitter, J., on issues Nos. 2 and 4 as framed by him and with the 
reasons given, and I have nothing to add to his judgment so far as these 
issues are concerned. 

In placing his argument on issue No. 1, Sir A. E. Eoy enunciated 
the following propositions : — 

The plaintiff Company held shares in the sterling companies, t.e., 
invested money in the sterling companies. In order to obtain an 
income, the sterling companies had to do business — the shares would 
not of themselves earn any income. Therefore the income came through 
the business operations of the sterling companies carried on in India. 
The profits of the sterling companies became the subject matter of 
taxation in British India and were taxed and thereby impressed, as it 
were, with a label that they were something which had arisen or accru- 
ed in British India. The dividends were paid out of those profits. It 
is normally to be expected that dividends will be declared when profits 
are made ; the profits of the sterling companies constituted the income 
of the share-holders, though at that stage inchoate. The resolutions of 
the Boards of Directors declaring dividends did not produce the income : 
they merely released it. This release was merely the last stage in the 
process of accrual. 

This argument implies that the income of the Company is in fact 
the income of the share-holders and that the company is merely the 
channel through which that income is received. It also implies that 
money received by way of profits in India retains its identity (as though 
it were a manufactured product stamped Made in India ”) as it subse- 
quently passes from hand to hand. 

Mitter, J., has shown in his judgment that there is the highest 
judicial authority for the view that the income of the share-holder is 
quite distinct from the income of the Company, even when the whole 

(1) L.R. 40 1.A. 56. 
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of the share capital is held by one share-holder. It seems to me that 
the provisions of the Indian Income-tax Act itself lead to the same 
conclusion. Under the provisions of that Act a company pays income- 
tax and super-tax on its profits. Thereafter the share-holder who 
recedes a dividend is assessed to income-tax and super-tax on that 
dividend. The share-holder is required however to pay income-tax not* 
on the amount of the dividend actually received, but on that amount 
increased by a proportionate share of the income-tax paid by the com- 
pany. He is then credited with having paid that proportionate share, 
as income-tax. When it comes to super-tax however, no credit is 
given to the share-holder for the super-tax already paid and he is again 
required to pay super-tax on the dividend so increased. It follows that 
either the share-holder is assessed twice to super-tax on the same in- 
come or the income of the share-holder is, for the purposes of the 
Indian Income-tax Act, regarded as distinct and separate from the in- 
come of the company. As the Indian Income-tax Act does not autho- 
rise the assessment of a person twice to super -tax on the same income 
the second of the above views must be correct. 

The second argument that the money received as profits retains its 
identity when passed on, is in my opinion equally fallacious. If this 
argument were sound it would follow that the income of employees of 
the sterling companies, received in the form of salaries in London for 
work done in London, would have a source or origin in India, and 
would have to be regarded as accruing or arising in India— a view 
which seems to me untenable. 

For these reasons, and for the reasons given by Mitter, J., in his 
judgment, I agree that issue No. 1 must be answered in the affirmative. 

Issue No, fl. — I am unable to accept the view that Section 926 of 
the Government of India Act, 1936, is not a bar to our exercising juris- 
diction in the matters now before us. That section is a relic of an old 
quarrel and is founded on considerations essentially different from 
those on which provisions such as those in Section 67 of the Income- 
tax Act are based. The jurisdiction of the Givil Courts is excluded 
by Section 67 of the Income-tax Act and by similar sections in 
other statutes because under those statutes other tribunals have been 
established to give the necessary relief to aggrieved parties. But 
Section 226 of the Government of India Act operates whether the 
aggrieved person has or has not a remedy under the particular Act. 
Indeed, the very wording of the section indicates that there may be 
instances when an aggrieved person will have a remedy in the Civil 
Courts if the cause of action arises outside the territorial limits of 
the original jurisdiction of the High Court but will have no such 
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remedy if the cause of action arises within those limits. For these 
reasons it seems to me that no assistance to the undertaking of the 
provisions of this section can be obtained from the reasoning given in 
decisions as to the applicability of snch provisions as Section 67 of the 
Income-tax Act. 

Section 226 (1) of the Government of India Act, 1935, reads as 
f qllows : 

“ Until otherwise provided by Act of the appropriate legislature, 
no High Court shall have any original jurisdiction in any matter con- 
cerning the revenue, or concerning any act ordered or done in the 
collection thereof according to the usage and practice of the country 
or the law for the time being in force.” 

The plaintiffs contend that if any provision of the Income-tax Act 
is ultra vires of the Indian Legislature the giving of a decision that it 
is ultra vires is not the exercise of original jurisdiction in any matter 
concerning the revenue, nor does it concern any act ordered or done in 
the collection thereof according to the law for the time being in force. 

Mitter, J., in his judgment has pointed out that none of the 
rulings in which Section 226 of the Government of India Act, 1985, 
was held to be a bar, is of any assistance to us, inasmuch as in each of 
those cases the Court was concerned with ” an act ordered or done in 
the collection of the revenue according to the usage and practice of the 
country or the law for the time being in force ” ; and there was no 
^[uestion whether the provisions of the Act were ultra vires of the 
Indian Legislature. 

I have no difficulty in accepting the argument that where a provi- 
sion of the statute is found to be ultra vires of the legislature, an act 
ordered or done under the provision is not an act ordered or done 
according to the law for the time being in force, and therefore the 
original jurisdiction of the High Court to determine whether a provi- 
sion is ultra vwes or not, is not excluded by the second part of Section 
226 (1) of the Government of India Act. The problem is whether that 
jurisdiction is excluded by the first part of the section, vis,, “ No High 
Court shall have any original jurisdiction in any matter concerning the 
revenue.” 

The cases cited, in which this portion of the section has been 
considered, are three in number. In Aleock, Ashdown dt Oompany, 
Limited v. Chief Revenue Authority, Bombay ', the question in issue 
was whether the High Court had power to make an order requiring the 
Chief Bevmue Authority to perform his statutory duty of stating a case 
and referring it to the High Court under Section 61 of the Indian 

(1) (1923) 50 I.A. 227, 
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Income-tax Act, 1918. The Jndicial Committee observed: "In their 
Lordships’ view the order of the High Court to a revenue officer to do 
his statutory duty would not be the exercise of " original jurisdiction in 
any matter concerning the revenue,” and the latter part of the clause 
need not be considered, for the proceedings in this case had not to do 
with the collection of the revenue, but with the preliminary assessment 
to ascertain what that revenue was.” 

This decision emphasises the distinction between two parts of 
Section 226 (1) of the Government of India Act, 1936, and suggests 
that if the statutory duty in question has to do with the collection of 
the revenue, and not merely with the preliminary assessment, the 
power of the High Court to issue a direction to a revenue officer to 
perform that duty may possibly be excluded by this section. 

But so far as the first part of the section is concerned, this decision 
does not suggest that any special or limited interpretation is to be 
placed on the words ‘ any original jurisdiction in any matter concern- 
ing the revenue ’ : the decision merely lays down that the issue of an 
order to a revenue officer to perform his statutory duty of stating a 
case is not the exercise of original jurisdiction in a matter concerning 
the revenue. 

In Dayaldas Kushiram v. The Commissioner of Income-tax, Central 
and Income-tax Officer, Section II {CentraVf, it was held that an order 
directing a revenue officer to forbear from doing something which he 
believes wrongly to be his statutory duty, cannot fall within Sec- 
tion 226 (1) of the Government of India Act. This decision purports 
to follow Alcoch, Ashdown d Company, Limited v. Chief Bevenue 
Authority, Bombay^, and for our present purposes, does not go further 
than the earlier authority. 

Sir Byramyee Jeejeebhoy v. The Province of Bombay and Another^ 
is the only decision which seems to me to have a direct bearing on the 
question before us. In that case the question before the court was 
whether Part YI of the Bombay Finance Act, 1932, as amended in 
1939 was ultra vires of the local legislature. Sir Jamshedji Sanga for 
the plaintiff argued (page 62) " Section 226 of the Government of India 
Act should be strictly construed. It only takes away the original juris- 
diction of the High Court in any matter concerning the revennoi 
Before the section could operate there must exist a valid Act smd with- 
out a valid Act there can be no revenue. The jurisdiction to determine 
the validity of the Act is not taken away by Section 226." 

(1) (1940) 8 1.T.R. 139 ; I.I..R. 1940 Bom. 630 ; 3 F.L.J.H.C. 73. 

(2) (1923) L.R. so I.A. 227. 

(3) (1940) I.L.R. 1940 Bom. 38; 7 I.T.R. 670 ; 3 F.L.J.H.C, 23. 

I— 31 
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The Advocate General in reply conceded (page 66) the point. He 
argued that Section 226 contemplates the existence of valid revenue and 
stated that he was unaware of a case where the jurisdiction of the Court 
was barred when the validity of the Act imposing the revenue was in 
question. In delivering judgment Beaumont, C. J., observed : “ Before 
the section can apply, however, we must determine that the tax which 
is challenged is legal ; if it is not, its imposition does not concern 
revenue, but it is a nullity. To refuse jurisdiction to try this question 
would involve dismissing the case against the plaintiff without hearing 
him. This point was not seriously contested by the Advocate General.*' 
It is clear from the above that the point was not seriously contested. 
For myself, with great respect to the learned Judges, I am not satisfied 
that that decision was correct. 

What is the position in the present case ? The Central Govern- 
ment in an attempt to increase the revenue considers whether it has a 
right, to tax certain incomes. Believing in good faith that it has the 
right it obtains the necessary statutory authority from the Indian 
Legislature. The Income-tax authorities assess the incomes in ques- 
tion, demand payment of the tax, realise the same and appropriate the 
money to the revenue of the country. , The questions in issue are — Has 
the Indian Legislature the power to tax these incomes ? Can the Indian 
revenue be increased in this manner ? Is the amount realised from the 
plaintiff, which has been claimed as revenue, realised as revenue, and 
treated as revenue, to continue to be so treated or is it to be deducted 
from the funds claimed by Government as its revenue and refunded to 
the plaintiff. 

It seems to me that if the ordinary meaning is to attach to the 
words * any matter concerning the revenue ’ then all these questions 
are matters concerning the revenue. In other words, a decision that 
something is not valid revenue concerns the revenue as much as a deci- 
sion that it is valid revenue. 

The argument that Section 226 is a bar only to the exercise of 
jurisdiction in matters concerning valid revenue seems to me to conflict 
with the principle laid down in Spooner v. Ju&dow\ The same argu- 
ment would apply to oases where the revenue ofiicer misunderstood 
the valid provisions of the Act and assessed to tax incomes not assess- 
able under the Act — because the amount realised would not be valid 
revenue. 

Similarly if the revenue officer by mere mistake in arithmetic 
demanded and realised from an assessee more than was legally pay- 
able, the illegal excess would not be valid revenue, and according to 
this argument, the jurisdiction of the High Court to grant relief in 

(1) (1845-Sl) 4 11.1.A. 353. 
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respect thereof would not be barred. In other words, the jurisdiction 
of the High Court 'would be barred under Section 226 of the Govern* 
ment of India Act, 1935, only in those oases where the plaintiff on the 
merits was not entitled to succeed. In my opinion neither the plain 
words of the section nor the decision of the Judicial Committee in 
Aloooh, Ashdown and Company Ltd.\ justify such an interpretation. 

I am of opinion that Section 226 of the Government of India Act 
is a bar to our entertaining the present suit, and that the plaint should 
therefore be returned to the plaintiff for presentation to the proper 
court. 

It only remains for me to add that if I were not convinced that 
Section 226 of the Government of India Act was a bar to the exercise 
of jurisdiction by us in this matter, I should agree with the order pro- 
posed by my Lord the Chief Justice. 

Order aeeordingly. 


[In thb Lahobb High Coubi.] 
NIZAM-UD-DIN AMIE-UD-DIN OP LAHOEB, In re. 
Din Mohammad and SaIiB, JJ. 


May 81, 1943. 


Indian Inoomb-tax Act (XI of 1922 bbfobb ambndmbnt), Sbo. 3 
—Association of Individuals^- Co-hbibs of Mohammadan— Manag- 
ing Pbopbbtt Jointly and Distbibuting Inoomb in Aooobdanob 
WITH THBiB Ebspbotivb Shabbs — ^Wbubthbb Assbbsablb As Associa- 
tion OF Individuals. 


The assessees who were the oo-keirs of a Mohammadan inherited 
after his death under Mohammadan law specific shares of the property 
left by him. The assessees did not partition the property and the rent 
deeds stood in their joint names. They had jointly employed a muiwhi 
to manage the property and collect the rents and the income after 

deducting the cost of collection and other expenses was dsstrtbut^ sn 

accordance with their respective shares. In the assessment year 1987^8 
the Income-tax authorities assessed the assesses as an association 

reference, that the assessees did not form an association 
of individuals and they should be separately assessed on their mdivi- 

dual shares. 

(1) (1923) L.R. 50 I.A. 227, 


1—52 



444 


INCOME TAX BBPOBTS 


[VOL. XI 


Cases referred to 

Commissioner of Income-tax, Burma v. M.A. Baporia and Othq^rs (1939) 7 l.T.B. 225 ; 
1939 Rang. L.R. 631 ; A.I.R. 1939 Rang. 258. 

Dwarakanath Harischandra Fitale aad Anotberi In re (1937) 5 1.T.R. 716 ; A.I.R, 1938 
Bom. 353. 

Haji Ghulam Hussain and others v. Commissioner of Income-tax,, Lahore (1942) 10 
I.T.R.405. 

Case stated under Section 66 (3) of the Indian Income-tax Act (XI 
of 1922) by the Commissioner of Income-tax, Punjab, N.W.F. and 
Delhi Provinces. (Civil Reference Case No. 9 of 1941). 

STATEMENT OF CASE. 

“Facts of the Case. — The assessees are co-heirs of the late M. Karim 
Bakhsh. After his death each of the heirs became entitled under 
Mohammedan law to a specific share in the property which he had 
acquired, but the property has not in fact been divided. The rent deeds 
stand in their joint names and they have jointly employed a munshi to 
manage the property and collect the rents. After the deduction of the 
cost of collection and other expenses the net income is distributed in 
accordance with their respective shares. 

Prom 1920-21 to 1984>S5 they '^ere jointly assessed as an associa- 
tion of individuals or unregistered firm. In 1985-36 the beneficiaries 
were assessed on their individual shares, but in 1936-87 the Income- 
tax Officer again held them to be assessable as an association of indivi- 
duals. His decision was confirmed by the Assistant Commissioner on 
appeal and the assessees did not pursue the matter further. 

In connection with their assessment for the year 1937-36, which is 
the subject of this reference, a return was filed by M. Nizam Din in 
which he declared an income of only Bs. 8,068, which represented his 
own 90/288ths share. The shares of the other heirs were separately 
stated. The Income-tax Officer, however, decided that the co-heirs 
should continue to be treated as an association of individuals and he 
made a joint assessment accordingly on a total income of Bs. 10,893. 
His decision was again confirmed by the Assistant Commissioner. 
Copies of the assessment and appellate orders are appended as Exhibits 
‘ A * and ‘ B. ’ The assessees then submitted an application under Sec- 
ition 66 (2) but my predecessor held that there were no grounds for a 
reference. A copy of his order is appended as exhibit ‘ C 

Qnestion for consideration. — As a result of a sabsequent petition 
under Section 66 (8) I have now been required to refer the following 
question : — 

“ Whether on the facts found in this case it can be held by Idle 
Income-tax authorities that an association of individuals exists which 
con be assessed as an entity or whether the correct finding should be 
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that there are co-owners with a common manager of property who 
should be separately assessed on their individnal shares? ” 

Opinion of the CommiMioner. — Although each of the heirs is entitled 
to a definite share they must in my opinion be regarded as having form- 
ed themselves into an association of individuals, within the meaning 
of Section 3 of the Act, when they elected not to divide the property 
bat to retain it in their joint ownership and to manage it as a joint 
venti^re producing income. It follows that in my opinion the associa- 
tion is the owner of the property for the purpose of Section 9. I am 
supported in this opinion by the decisions reported at 6 I.T.B. 716. and 
7 I.T.B. 226. The point is no longer of much practical importance 
since the Inoome-taz (Amendment) Act, 1939, has added a new sub- 
section (3) to Section 9 which states that “ where property is owned 
by two or more persons and their respective shares are definite and as- 
certainable, such persons shall not in respect of such property be as- 
sessed as an association of persons, but the share of each such person 
in the income from the property as computed in accordance with this 
section shall be included in his total income. ’* In view of this pro- 
vision the heirs are now being separately assessed on their respective 
shares. The new sub-section, however, is not applicable to this assess- 
ment, and the fact that the Legislature considered it necessary to intro- 
duce such a provision seems to me to support the view that associa- 
tions of this type were previously liable to joint assessment. I submit, 
therefore, that the first of the alternatives which have been stated in 
the question should be held to be correct.” 

Kirpa Bam Baja^t for the Assessee. 

Baj Krishna, for the Commissioner. 

ORDER. 

This is a case stated by the learned Income-tax Commissioner on 
a mandamus issued by this Court in which the following question was 
propounded : — 

” Whether on the facts found in this case it can be held by the 
Income-tax authorities that an association of individuals exists which 
can be assessed as an entity (by which is obviously meant a unit) or 
whether the correct finding should be that there are co-owners with a 
common manager of the property who should be separately assessed 
on their individual shares ? ” 

The ref erence -related to the assessment for the year 1937-38. 

The material facts as found by the learned Commissioner are that 
the assessees are co-heirs of the late M. Karim Bakhsh from whom they 
inherited under Mohammadan Law specific shares of the property left 
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by him. The income of this property is derived from rent deeds which 
stand in their joint names. A munshi has been employed to manage 
the property and collect the rent. After the dednotion of the cost of 
collection and other expenses the net income is distributed in accord- 
ance with their respective shares. 

From 1920-21 to 1934-36 the assessees were jointly assessed as an 
association of individuals or unregistered firm. In 1936-36, however, 
they were assessed on their individual shares. Subsequently, when for 
the year 1937-38, the Income-tax authorities declined to assess on 
separate shares but held them assessable as an association of individuals 
the matter was taken up to the High Court on an application under 
Section 66 (2) of the Income-tax Act. 

On the law as amended with effect from 1-4-39 by the addition of 
sub-section (3) to Section 9, of the Income-tax Act there can be no 
doubt that, as admitted by the Income-tax Commissioner, the assessees 
must be separately assessed on their respective shares. But the Income- 
tax Commissioner is of opinion that this amendment altered the law, 
and that under the law applicable to the assessment of 1937-88, the 
fiissesBees must be regarded as having formed themselves into an associ- 
ation of individuals, within the meaning of Section 3 of the Act by 
reason of the fact that they had not partitioned the property, but re- 
tained it in joint ownership and he drew the inference that it was a 
" joint venture producing income.” The learned Income-tax Commis- 
sioner referred to Dwarakmath Harisohandra Pitale cmd Another, In 
re^, and Commissioner of Ineome-tax, Burma v. M.A. Baporia and Others*, 
a Full Bench decision of the Bangoon High Court. Mr. Baj Krishna 
on behalf of the Income-tax Commissioner has also referred us to a 
Peshawar case, Eafi Ohulam Hussain and Others v. Commissioner of 
Income-tax, Lahor^. 

All these authorities agree on one point, vus., that each case must 
be decided on its own peculiar facts. 

The Bombay judgment Dwarakcmath Harisohandra Pitale and 
Another, In re^, was a reference relating to Hindu assessees, and the 
learned Chief Justice pointed out that the assessees in the first instance 
did not constitute an association of individuals. But he held that as soon 
as they elected to retain the property and manage it ” as a joint venture 
producing income ” they became an association of individuals within 
the meaning of Section 9 of the Income-tax Act. It is doubtful whe- 
ther this authority can have any application to the- facts of the present 

u) (1937) 3 A.I.R. 716. (2) (1939) 7 1.T.R. 225. 

(3)(1942) 10LT.R,405. 



1943 ] 


NIZAM-UD-MN AMIB-UD-DIN OP LAHOBB, Tn re 


447 


case where we aore dealing with co-heirs nnder Mohammadan Law, and 
when there is no evidence of a “ joint venture.” 

The Rangoon Fnll Bench decision, Commissioner of Income-tax, 
Burma v. M. A. Saporia and Others*’, is more closely allied to the' pre- 
sent case since it was concerned with Mohammadans who inherited 
shares nnder their personal law, hnt the Bench were obviously influ- 
enced by the findings of fact which the Income-tax Commissioner had 
arrived at in that particular case, and it was decided that on the facts 
therein found there was sufficient material for assessment as an associa- 
tion of individuals. The learned Chief Justice, however, pointed out 
that “ By merely inheriting a share of property, I am satisfied that no 
person can l>ecome a member of an association of individuals unless 
there is some forbearance or act upon bis part to show that his inten- 
tion and will accompanied the new status.” 

The Peshawar case, Haji Ghulam Hussain and Others v. Commis- 
sioner of Income-tax, Lahore also related to Mohammadans but there 
again the Bench considered that on the material found by the Commis- 
sioner of Income-tax the evidence “ though slight, was sufficient for the 
Income-tax authorities to find that the assessees were an association of 
individuals.” The fact which mainly influenced the learned Judges 
was that it was a business concern under which rents were realised 
jointly and were credited in a joint account in the books. 

Here there is no question of the assessees forming a business con- 
cern ; and although a munshi was employed to collect rents, it has been 
specifically found that the net income is distributed in accordance with 
the respective shares of the assessees, and it would seem, therefore, that 
there was no joint venture such as was found in the Bombay and 
Rangoon cases. The mere fact that the assessees after inheriting their 
shares of Earim Bakhsh’s property, did not choose to partition does not 
indicate, in my view, that the co-heirs have formed any such combina- 
tion for the promotion of a joint enterprise or for mutual profit such 
as is implied in the expression ” association of individuals ” as used in 
Section 8 of the Income-tax A.ct as it stood at the material time. It is 
pointed out by the learned Chief Justice in Commissioner of Income-tax, 
Burma v. M. A. Baporia and Others* that the expression " association 
of individuals ” as used in that section must be construed according to 
the rule of ejusdem generis with all the other groups of persons men- 
tioned therein, namely, Hindu undivided family, company and firm ; 
and by merely inheriting shares in a family property, the co-sharers 
cannot become members of an association of individuals as thus 
interpreted. 

(1) (1939) 7 I.T.R. 223 at p. 237. (2) (1942) 10 l.T.R. 403. (3) (1939) 7 I.T.R. 223 at p. 236. 
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I would, therefore, answer the reference by saying that for the 
year 1937-88, the assessees did not form an association of individuals, 
but should be separately assessed on their individual shares. The peti- 
tioners are entitled to the costs of this reference. 

Din Mohaicuad, J. — agree. XBefermce answered aoeordingly. 


[In xhb Laeobb High Gottbx.} 

SARDAENI NAEAIN KAUB AND OTHERS, In re. 

Din Mohamead and Salb, JJ. 

May 18, 1943. 

Indian Incomb-xaz Aot (XI op 1922 as Amended in 1937), Sbo- 
16 (8) — Tbanspbs op Asbbis — Assbis Tbanspebbed lo Wipe by Hus- 
band Pbiob to 1987 IN Obdbb to Sapbguabd Hbb Inxbbbsi ^In- 

come PEOM Assbxs — Whethee can be Included in Total Income 
OP Husband. 


The assessee made a gift of certain properties and cash to his second 
wife svotral years prior to 1987 in order to safeguard her inUrest. 
In assessing the assessee for the year 1987-88, the Income-tax authori- 
ties included in the total income of the assessee two items of income 
representing income from assets transferred to the assessee's wife, under 
the provisions of Section 16 (8) of the Income-tax Jict as amended by 
the Income-tax (Amendment) Act, 1987: 

Held, that Section 16 (8) is applicable to income received from 
assets which were transferred before the Income-tax (Amendment) Act, 
1987 , came into force and that as there was no ** adequate considera- 
tion "for the transfer, the Income-tax authorities rightly included the 
income received by the wife in the total income of the assessee. 

H. P. Banerjee v. Commissiomr of Income-tax Bihar d Orissa 
[1941] (I.L.R. 1941 Pat. 202 ; 9 I.T.R. 137) and Pandit Qaya Prasad 
Tewari v. Commissioner of Income-tax, C.P. d U.P. [19421 (10 I T E 
308) followed. ‘ 

Cases referred to : 


H.P. Banerjee i). Commissioner of Income-tax, Bihar & Orissa (1941) I.L.R. 1941 Pat 

202 ; 9 LT.R. 137, 

Pandit Gaya Prasad Tewari e. Commissioner of Income-tax, C.P. & U.P, (1942) 10 
LT.R. 308, 


Case stated under Section 66 (3) of the Indian Income-tax Aot (XI 
of 1922) by the Commissioner of Income-tax, Punjab : (Civil Reference 
No. 7 of 1941). 

STATEMEMT OF CASE. 

Fsets of the Cass.— For the year 1937-38 Sardar Dayal Singh Man 
returned an income of Bs. 9,366, but was aotnaUy assessed on 
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Eb. 13,268. The difference is mainly due to the inclusion of two items 
of Es. 1,642 and Es. 1,670, respectively, representing the income from 
property and bank deposits standing in the name of his wife Sardarni 
Narain Kaur. In previous years this income had been separately assess- 
ed in her hands, but the Income-tax (Amendment) Act, 1937, intro- 
duced a new sub-section (now Section 16 (8) of the Indian Income-tax 
Act) which states that “ in computing the total income of any indi- 
vidual for the purpose of assessment, there shall be included so much 
of the income of "a wife or minor child of such individual as arises 

directly or indirectly from assets transferred directly or indirectly 

to the wife by the husband otherwise than for adequate consideration 
or in connection with an agreement to live apart.” In view of this new 
provision the Income-tax Officer held that the income in question was 
assessable in thehands of Sardar Dayal Singh Man, and his decision was 
confirmed by the Assistant Commissioner on appeal. Copies of the 
assessment and appellate orders are appended as exhibits ‘ A ’ and ‘ B ’• 
The assesses then submitted an application under Section 66 (2). My 
predecessor first remanded the case to the Income-tax Officer for fur- 
ther enquiries regarding the source of the assets from which the income 
was derived. In his report (Exhibit ‘ C *) the Income-tax Officer stated 
that he was satisfied from the evidence recorded before him that the 
property and the bank deposits represented assets transferred by Sardar 
Dayal Singh Man to his wife. He further stated that no adequate con- 
sideration for the transfers has been established. In view of this report 
my predecessor refused to interfere with the assessmeBt and rejected 
the application for a reference to the High Court. A copy of his order 
is appended as Exhibit ‘ D ’. 

Question for consideration. — The executors of the estate of Sardar 
Dayal Singh (who has died since the assessment was made) submitted 
a petition to the High Court under Section 66 (3), and I have now 
beenrequired to refer the following question: — 

” Whether the inclusion in the inoome of the assessee of the sum 
of Es. 1,642 which Sardarni Narain Kaur has received on account of 
rent accruing from the immovable property standing in her name, and 
of the sum of Es. 1,670 which she has received on account of interest 
on the deposits standing in her name in the Banks is legally 
justified ? ”■ 

Opinion of the Commissioner. — As I have already indicated there was 
some dispute at the earlier stages of the proceedings with regard to the 
actual origin of the assets from which the income is derived. The 
assessment order for 1934-86 contains the following statement on the 
subject ; — 
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The assessee explains chat since his present wife is the second wife 
and since she had no issue of her own^ he gifted away to her the proper- 
ties as well as the cash money many years ago. This was done in 
order to safeguard her interest, as the assessee has children from his first 
wife who would have otherwise inherited the whole of the property.” 

The assesses subsequently denied having made such a statement, 
but in the course of the enquiries made by the Income-tax Officer in 
connection with the present assessment Sardarni Narain Kaur admitted 
that the nucleus of her property came from gifts made by her husband 
from time to time, and in the application filed under Section 66 (8) it 
has been contended, inter alia, that a bona fide actual gift of pro- 
perties by a husband to a second wife in order to safeguard her interests 
and to make her independent of children from the first wife (legal 
heirs), as admittedly done m this case, was ‘ adequate consideration ’ for 
the purposes of Section 16 (3) (iii).” The words which I have under* 
lined seem to settle the matter. 

Since it is now admitted that the assets were derived from the 
husband, the only questions which remain to be considered are whether 
Section 16 (3) is applicable to income received from assets which were 
transferred before the Income-tax (Amendment) Act, 1937, came into 
force, and whether there was adequate consideration for the transfers 
made in the present case. In this connection I do not think I need do 
more than refer to the orders passed by a Pull Bench of the Patna 
High Court on the 20th of November, 1940, in the case of Bai Bahadur 
JJ. P. Banerjee v. Commissioner of Income-tax, Bihar and Orissa', 
where it has been held that the new sub-section is applicable to in- 
come derived from earlier transfers and that “ love and affection ” can- 
not be regarded as ” adequate consideration”. I am respectfully in 
agreement with these conclusions and I consider that they are clearly 
applicable to the present case. The assessee has not used the words 
** love and affection, ” but it has been stated that the transfers were 
made in order to safeguard the interests of the second wife, and there is 
no evidence that any consideration other than love and affection was 
received. 

I submit, therefore, that the question should be answered in the 
affirmative.” 

Durga Bass, for the assessee. 

Baj Krishna, for the Commissioner. 

JUDGMENT. 

This is a case stated by the Commissioner of Income-tax under 
Section 66 (8) of the Indian Income-tax Act, 1922. The mandamus in 
(1)1194X)9I.T.R. 137, 
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this oase was issued on 29th November 1940 and the following ques- 
tion was formulated : — 

“ Whether the inclusion in the income of the assessee of the sum 
of Bs. 1,642 which Sardarni Narain Baur has received on account of 
rent accruing from the immovable property standing in her name, and 
of the sum of Bs. 1,670 which she has received on account of interest 
on the deposits standing in her name in the Banks is legally 
justified ? ” 

The circumetanoes which necessitated the propounding of this 
question were these. A vacant site situate at Bawalpindi was purchased 
in the name of Sardarni Narain Kaur, wife of Sardar Dayal Singh Man 
as long ago as October 1912 and later a residential house was con- 
structed thereon. ‘ Two houses situated at Murree were subsequently 
purchased in the name of the same lady on the 13th July 1919 and on 
the 16th July 1919 respectively. Besides, some cash had been deposited 
in the Banks by the lady in her own name by way of fixed deposit. 
Upto the assessment year 1936-87 the income derived from the pro- 
perties mentioned above was assessed in the hands of the lady herself. 
Then came the Indian Income-tax (Amendment) Act, 1937, (IV of 1937) 
which introduced a new sub-section in Section 16. By that sub-section 
it was enacted inUr alia that in computing the total income of any in- 
dividual for the purpose of assessment, so much of the income of a 
wife shall be included which arose directly or indirectly from assets 
transferred directly or indirectly to the wife by the husband otherwise 
than for adequate consideration or in coimection with an agreement to 
live apart. In the year 1937-38, therefore when a return was made by 
Sardar Dayal Singh Man, the two sums mentioned in the question 
under reference were included in his return as assessable income ; the 
lady having stated that the nucleus of her prope rty started from the 
gifts made by Sardar Dayal Singh Man to her from time to time. An 
appeal against that order was taken to the Court of the Assistant Com- 
missioner, but he agreed with the Income-tax Officer that the oase 
was fully covered by the substantive part of Section 16 (8) (iii). The 
Commissioner was then moved under Section 66 (2), but to no avail. 
Against the order of the Commissioner this Court granted the manda- 
mus as stated above. It may be remarked that Sardar Dayal Singh 
Man died during the course of this assessment and his estate is repre- 
sented by his executors who along with the lady are at present inter- 
ested in the matter. 

The Commissioner in the oase stated by him has once more expres- 
sed an opinion that there being no adequate consideration for the gifts 
alleged to have been made in favour of Sardarni Narain Baur, the income 
1^3 
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derived by her from the property standing in her name conld not but 
be computed as the income of her deceased husband, Sardar Dayal 
Singh Man. Counsel for the petitioners, however, challenges this pro- 
position on the grounds ; — 

(1) that Section 16 (8) (iii) contemplates bogus transfers only 
and does- not hit genuine transfers made by husbands in favour of 
their wives ; 

(2) that consideration as contemplated in that provision of 
law is to be interpreted in its dictionary sense and not in its legal 
sense ; 

(3) that this provision of law, if interpreted on the lines indi- 
cated by the Commissioner, would involve an interference with the 
statutory right of transfers vested in the subject 'under bis personal 
law ; and 

(4) that at any rate the provision can have no retrospective 
effect so as to apply to incomes derived from those transfers which had 
been effected prior to the amending Act. 

In my view, none of these contentions can prevail. It cannot in 
any circumstance be argued that Section 16 (3) as worded was intended 
to cover those transactions only which could be characterised as sham 
or bogus. In fact, a perusal of the various clauses and sub-clauses in- 
cluded in that sub-section clearly points to the contrary. For example, 
sub-section (3) (a) (i) deals with the income of the wife from her mem- • 
bership in a firm of which her husband is a partner ; (3) (a) (ii) con- 
templates income derived by a minor who is admitted to the benefits 
of partnership in a firm of which his father is a partner ; and (3) (a) 
(iv) mentions the income accruing to a minor child, not being a 
married daughter, from assets transferred to him by the assessee. In 
none of these sub-clauses there is even a remote reference to any of 
these transfers being fictitious. It cannot, therefore, be reasonably 
urged that in sub-section (8) (a) (iii) only was a transfer of a fraudulent 
nature alone under contemplation. It is a well established canon of 
the interpretation of statutes that nothing should be subtracted from 
or added to an enactment unless the context permits it, and there is no- 
thing in this section which justifies the limited interpretation suggested 
on behalf of the petitioners. 

Similarly the term ' consideration * as used in this sub-clause can- 
not be said to have been used in its ordinary sense of * motive ’ or 
‘ reason * but in its legal signification only. It is contended on behalf 
of the petitioners that the meaning assigned to the term ‘consideration’ 
in the Contract Act cannot in any circumstances be assigned to the 
term as used in the Indian Income-tax Act inasmuch as by Section 2 of 
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the Contract Act itself those meanings are confined to that Act alone. 
No doubt this is so, but this does not justify the farther con* 
elusion that the very same term as used in the Indian Income-tax Act 
should carry a different meaning altogether. 1 am supported in this 
view by the use of the term “adequate” before the term “consideration”. 
The term “ adequate consideration ” is a legal term and must carry 
the meaning which is ordinarily assigned to it. Moreoyer, the alterna- 
tive case dealt with in this sub-clause itself, in my view, clinches the 
whole matter. The transfer should either be for adequate consideration 
or in connection with an agreement to live apart and such agreements 
obviously involve a monetary consideration and not a mere sentimental 
consideration. That there can be such transfers is evident. Take for 
example a hiba-hilriwcus contemplated by Mohammadan Liaw or a trans- 
fer in discharge of one’s dower debt. If the term ’consideration’ would 
be taken to mean ‘reason’ or ‘motive’ only, transfers made by husbands 
in favour of their wives for monetary consideration would be excluded 
from the benefit of the exception provided in this sub-clause, and this 
would make the provision simply absurd. 

Similarly, there is no force in the objection raised on behalf of 
the petitioners that if effect is given to the interpretation put upon this 
sub-section by the Commissioner, it would involve a direct inter- 
ference with the right of the subject to make any transfer in favour of 
his wife or child as he chooses. No such interference is contemplated 
nor are such transfers invalidated in any manner by this sub-section. 
All that is laid down there is that the income derived by the transferees 
from the properties so transferred would be computed as the income of 
the transferor and this in no way implies that those transfers them- 
selves are in any way invalid. On the other hand, the validity of such 
transfers is assumed in the provision itself and it is only on that basis 
that proper effect can be given to this legislative enactment. 

The last objection is equally devoid of force. By Section 6 of 
the amending Act (IV of 1937) it was stated that the amendment made 
shall not have effect in respect of any income chargeable to income-tax 
for any year ending before the 1st day of April 1937 and this evidently 
connotes that any income accruing from the properties contemplated 
in the new sub-section added to Section 16 after the material date would 
be assessed in the manner laid down therein. The date of the 
transfer contemplated in that sub-section, therefore, is altogether 
immaterial. If income accruing after the date when the Act came 
into force are only affected by the amendment, by no stretch of langu- 
age can it be argued that in assessing the income on previous transfers 
the amendment is given a retrospective effect. 
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The questions now raised before ns have been fully discussed by a 
Full Bench of the Patna High Court in H. P. Banerjee v. Oommis- 
Stoner of Income-tax, Bihar <6 Orissa^ which was followed by a special 
Bench of the Allahabad High Court in Pandit Qaya Prasad Tewari v. 
Commissioner of Income-tax, C.P. d U.P.*, and if I may say so with 
all respect, I am in full agreement with the views expressed therein. I 
would accordingly answer the question in the affirmative and allow 
full costs to the Commissioner in this Court. 

SaIiB, J. — I agree. 

Beference answered in the affirmative. 


[In ihb Madbas Hioh Coubi]. 

MASK AND CO. ». COMMISSIONBE OF INCOME-TAX, MADBAS. 

SiB liiONBL Lbaoh, C. J., and Laesemana Bao, J. 

July 80, 1943. 

Indian Income-tax Aot (XI of 1922), Sbo. 10 (2) (xii)— Business 
Bxpbnditueb — A&bbbmbnt Between Businessmen op Same Line to 
Sedl at Pabtioulab Bates — Dishonest Bbbaoe op Aobbement— • 
Sum Paid as Damaobs and Costs— Whbthbb Adlowable Deduction. 

The aesessee, a firm carrying on business in arachers, entered into 
a contract with other traders in the same line of business, ttnder which 
the assessee’s goods were to he sold at certain specified rates, but m 
breach of this contract the assesses sold crackers at lower rates. In a 
suit for damages for breach of contract instituted by the other parUes a 
devree was passed against the assesses for Bs. 6,000 and costs. The 
assesses claimed that the amount paid by the assesses under the decree 
should he allowed as business expenditure in computing the profits of 
his business : 

Held, that the assessee's action in disregarding the undertaking 
given was palpably dishonest and the award of damages whiehfollowed 
was not incidmtal to the trade and did not constitute an expenditure 
falling within Section 10 (2) (xii) of the Indian Income-tax Act. 

Inland Bevenue Commissioners v. Von Olehn d Co. ([1920] 2 K. B. 
563) and Inland Bevenue Commissioners v. Wames d Co. ([19191 2 
K.B. 444) distinguished. : 

(1) (1941)I.L.R. 1941 Pat. 802 ; 9 I.T.R. 137. 

(2) (1942) 10 I.T.R. 308. 
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Cases referred to : 

Inland Revenue Commissioners v. Warnes and Co. ([1919] 2 K.B. 444 ; 12 Tax 
Cas. 227 ; 89 LJ K.B. 6 ; 121 L.T. 125 ; 35 TX.R. 436). 

Inland Revenue Commissioners «. Vohn Glehn & Co. ([1920) 2 K.B. 553 ; 89 
L.J.K.B. 590 ; 123 L.T. 338 ; 35 T.L.R. 436 : 12 Tax Cas. 232). 

Case referred to the Madras High Court by the Income-tax Appel- 
late Tribunal, Calcutta Bench, under Section 66 (1) of the Income-tax 
Act XI of 1922 as amended by Section 92 of the Income-tax (Amend- 
ment) Act VII of 1939 in Application No. 66 B.A. No. 12 Madras of 
1942-43 (Assessment year 1940-41) on its file for decision on the 
following question of law vie. 

" Whether the sum of Bs. 6,203 being costs and damages incurred 
in connection with an action for breach of contract is not expenditure 
laid out or expended wholly and exclusively for purpose of the 
assessee’s business within the meaning of Section 10 (2) (xii) of the 
Act ? ” 

Case Beferred No. 6 of 1943. 

Under Section 33 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, Calcutta Bench, consisting of 
B. F. Ybbma (Judicial Member) and P. N. S. Aiyab (Accountant Mem- 
ber) delivered the following judgment on 10th August 1942. 

JUDGMENT OF APPELLATE TBIBUNAL. 

** This is an appeal preferred by the Income»tax OfiScer, Cuddalore, 
praying that the amount of Bs. 6,203 allowed by the Appellate Assist- 
ant Commissioner as business expense to the respondent may be dis- 
allowed. The question arose in the following oiroumstanoes : — 

2. The respondent was assessed on an income of Bs. 28,971 
from various sources and a sum of Bs. 6,203 was claimed by the res- 
pondent on account of court costs and damages which he had to pay 
to one Salai Mohammad Haji Ibrahim Sait. The respondent and three 
others had entered into an agreement in 1933 in connection with 
business in crackers to sell several kinds of cracker at the rates given 
in the Schedule thereto. The respondent did not abide by the terms 
of this agreement and sold his crackers at rates lower than those given 
in the schedule, whereupon Salai Mohammad Haji Ibrahim Sait filed 
a suit for damages of Bs. 6,000 against the respondent. The High 
Court of Judicature at Madras on its original side in suit 0. S. No. 
146/34 awarded damages of Bs. 5,000 as well as the court costs to the 
plaintiff in that case. The respondent paid the damages and incurred 
expenses for defending the suits amounting to Bs. 1,203. The res- 
pondent claimed this sum of Bs. 6,203 as a business expense, which 
the Appellate Assistant Commissioner had allowed. 
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3. The Income-tax Officer, the appellant in this case, disallowed 
this alleged expense on the ground that the damages paid for breach 
of contract and the court expenses incurred by him in connection 
therewith could not be regarded as expenditure laid out or expended 
wholly and exclusively for the purposes of the assessee’s business with- 
in the meaning of Section 10 (2) (xii) of the Indian Income-tax Act. 

4. The Appellate Assistant Commissioner, whose order is under 
appeal, came to the conclusion that the respondent undersold the goods 
so that he might steal a march over his competitors. His object 
in doing so could have been nothing else than, the Appellate Assistant 
Commissioner proceeded, that to augment his profits and he must 
necessarily have augmented his profits. The profits earned were more 
than Bs. 5,000 according to the Appellate Assistant Commissioner and 
he thought that the breach of agreement was purposely committed for 
purposes of earning the profits. Belying on the authority of the 
case reported in Strong d Co. Ltd. v. Woodijield} the Appellate Assist- 
ant Commissioner held that, the test laid down by Lord Davey in the 
words : “ In my opinion, it does not follow that if a loss is in any 
sense connected with the trade, it must always be allowed as a 
deduction ; for it may be only remotely connected with the trade or 
it may be connected with something else quite as much as or 
even more than with the trade. I think only such losses can be 
deducted as are connected with the trade in the sense that they are 

really incidental to the trade itself It is not enough that the 

disbursement is made in the course of, or arises out of, or is connected 
with the trade, or is made out of the profits of the trade. It must be 
made for the purpose of earning the profits ” was satisfied. The only 
relevant section under which the expenses could be allowed is Section 
10 (2) (xii) of the Income-tax Act which is as under : — 

“ Such profits or gains shall be computed after making the follow- 
ing allowance, namely, any expenditure not being in the nature of 
capital expenditure or personal expenses of the assessee laid out or ex- 
pended wholly and exclusively for the purpose of such business, pro- 
fession or vocation ”. 

The purpose, therefore, must be a purpose connected with business, 
profession or vocation. All expenses cannot be said to be for trade or 
business. The basis of the allowance of the claim by the Appellate 
Assistant Commissioner is that the respondent has made profits on 
account of under-selling and that it was premeditated. It is not 
possible to say whether the respondent did make any more profits by 
under-selling than if he had kept to the terms of the agreement, 

(l)(1906)5TaxCas.nS, 
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5. It is contended for the Income-tax OfiBcer that the expenses 
mnst be in the nature of or incidental to the business and not in the 
nature of damages which may have to be paid for breach of contract. 
Certain damages arising in the course of business are certainly allow- 
able bnf; the payment of this nature for compensating the other compe- 
titors for the loss they have suffered is not an expense laid out for the 
purpose of business. 

6. We are referred to the pleadings in the case and the orders 
passed by the learned Judges of the Madras High Court on appeal in the 
case C. 8. No. 146/34 referred to above. The words for purposes of 
trade ” should mean “ for purposes of earning profits in trade.” The 
damages which have been awarded against the respondent are not in 
the nature of any expenses allowable and did not arise in the ordinary 
course of business itself. It has been extraneous to the business in 
committing the breach of agreement "in the manner of carrying on 
of the business. The question whether this money has been spent 
wholly and exclusively for purposes of trade is to be decided, because 
one has to attend to the true nature of the expenditure and to ask one- 
self the question, is it a part of the respondent’s working expenses ? Is it 
an expenditure laid out as part of the process of profit-earning or, on the 
other hand, is it any other? The Appellate Assistant Commissioner relied 
on the observation of Lord Davey in the case of Strong <& Co., Ltd. v. 
Woodifield quoted above. This ruling itself indicates that the expenses 
should be for purposes of carrying on the business and earning profits 
in the trade. What is found is that this payment of Bs. 6,203 is made 
not because the respondent has made a profit, but it has no relation 
either immediate or remote with the profit made or could 
be made by him. It was awarded because he caused wrongful loss to 
another. Payments for such acts cannot be said to be laid out for the 
purposes of business carried on by the respondent. In the same case 
as relied on by the Appellate Assistant Commissioner (6 I.T.C. 216) it 
has been laid down : — 

” The payment of these damages was not money expended for the 
purpose of the trade. It is not enough that the disbursement is made 
in the course of, or arises out of, or is connected, with the trade. It 
must be made for the purpose of earning the profits.” 

The ruling laid down in the case of CommitBionera of Inland Bev- 
tnuB V. Alexander Von Qlehn dt Go,, Ltd. ‘ is also pertinent to the case 
before us. It has been held that the penalty and costs which a com- 
pany had to pay for exporting goods to Bussia and Scandinavia in 
violation of the Customs (War Powers) Act, 1916, were not admissible 
(1) (1S06) S Tu Caa. 219. (2) (1920) 12 Tax Caa. 232. 
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doductioQB in arriving at the profits of the company’s trade for !E!xceB8 
Profits Duty purposes. 

7. In another case reported in Secretary, Board of Revenue, 
Inoome-tav, Madras v. B. Muniswami Ohetiy d Sons^, it has been 
held 

' ‘ that the assessee was not entitled in arriving at the taxable 
profits to deduct expenditure incurred by him (a) in employing account- 
ants and lawyers in connection with a dispute between them and the 
Government as to the amount of excess profits duty pay- 
able for the previous year, and (b) similar expenses incurred in arriving 
at the income on which assessment to income-tax was made or was to 
be made. 

These charges were not expended for the sole purpose of earning 
profits within the meaning of Section 9 (2) (xi) of the Indian Income- 
tax Act and hence were not permissible deductions thereunder.” 

The expenses claimed as damages in this case, therefore, have 
really nothing to do with the trade itself. 

8. We think, there is much force in the appeal of the Income-tax 
Oflicer and disagreeing with the Appellate Assistant Commissioner, we 
restore the order of the Income-tax Officer disallowing Bs. 6,208 as a 
business expense. 

9. The result is that the appeal is allowed.” 

On the application of the assessee under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922) the Appellate Tribunal referred 
the case to the Madras High Court. 

STATEMENT OE CASE. 

“ The applicant seeks to refer to the High Court at Madras the 
following question of law arising in the circumstances which follow ; — 

” Whether the costs and damages sustained were not incidental to 
the business of the applicant and whether it is not in the nature of a 
trading or commercial loss and whether it is not allowable under Sec- 
tion 10 (2) (xii) of the Indian Income-tax Act.” 

2. The Commissioner of Income-tax, Madras, who is the respond- 
ent to the petition for reference stated in his reply under Buie 64 of 
the Tribunal Buies that the only question of law which arises is as 
follows : — 

** Whether the sum of Bs. 6,208 being costs and damages incurred 
in connection with an action for breach of contract is not expenditure 
laid out or expended wholly and exclusively for purposes of the asses- 
see’s business within the meaning of Section 10 (2) (xii) of the Act,” 

(l) (1933) l I.T.a 327, 
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We have heard the argumeats of the parties and have come to the 
oonolnsion that this application for reference raises a qnestion of law 
and we proceed to state the case for reference to the High Court of 
Judicature at Madras. 

8. Statement of the Case.— The applicant entered into an agree- 
ment with certain other fellow-traders in connection with business 
in crackers to sell several kinds of cracker at certain specified 
rates. The applicant broke this contract with his fellow 'traders 
and sold his crackers at rates lower than those agreed to bet- 
ween the parties. A suit was filed in the High Court at Madras on 
its original side by his competitors, parties to the agreement for sale 
of the crackers at the specified rates, and in the said suit the High 
Court awarded damages of Bs. 6,000 as well as the court costs to the 
plaintiffs in that case. Thus a total sum of Bs. 6,203 was claimed before 
the Income-tax Officer as the expenses incurred for the sake of earning 
the profits. The Income-tax Officer disallowed this snm. But on 
appeal to the Appellate Assistant Commissioner, this snm was allowed 
as a business expense. The Income-tax Officer thereupon preferred an 
appeal before ns which he was entitled to. We came to the conclu- 
sion for reasons recorded in our order, dated the 10th August 1942 in 
appeal B.A.A. No. 128 — Madras of 1941-42 that the Income-tax Officer 
was right in disallowing Bs. 6,203 as damages and the appeal was con- 
sequently allowed. The result was that the snm of Bs. 6,208 claimed 
by the applicant as damages and court costs for breach of contract was 
disallowed. The question of law which the applicant seeks to refer to 
the High Court is whether these damages and court costs are an allow- * 
able deduction under Section 10 (2) (xii) of the Indian Income-tax Act. 

It is submitted before ns in the petition that the expenses incurred by 
the applicant were in the applicant’s capacity or character of a trader 
and not in any other character and not unconnected with his business 
and that the acts complained of amounted to only a negligent way of 
carrying on business which causes a contemplable commercial loss, 
and that this did in fact lead to the sale of their stock of goods, and that 
damages for breach was part of and incidental to trade. Ordinarily the 
question whether the expense has been incurred in connection with 
his business or not would be a question of fact and no reference would 
lie. But considering that the point in consideration is inter-mixed 
with a legal question in determining as to what is or is not a business 
expense and considering that certain cases «and decisions of the High 
Courts were considered by this Bench of the Tribunal in arriving at 
the conclusion, we think that a reference lies, 

1 - 9 ^ 
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4. The question of law therefore which is submitted to the High 
Court under Section 66 of the Income>tax Act for reference may be 
stated as under : — 

Question of law referred : — *' Whether the sum of Es. 6,203 being 
costs and damages incurred in connection with an action for breach 
of contract is not expenditure laid out or expended wholly and exolu* 
sively for purposes of the assessee’s business within the meaning of 
Section 10 (2) (xii) of the Act ?” 

6. The papers mentioned in the index attached will form the 
paper book in this case.” 

M. Subbaraya Ayyar, for the assessee. 

K. V. Sesha Ayyangar, for the Commissioner. 

JUDGMENT. 

(Judgment of the Court was delivered by the Honourable the 
Chief Justice). 

The assessee in this case is a firm carrying on business in crackers. 
The assessee entered into a contract with other traders in the same 
line of business, under which the firm’s goods were to be sold at speci- 
fied rates. In breach of this contract, the assessee sold crackers at 
lower rates, to the detriment of the other parties to the contract. Con- 
sequently, the other parties filed a suit in this Court to recover the 
damages which they had sustained by reason of the breach of contract 
on the part of the assessee. The Court found that the assessee was 
liable in damages and assessed the sum at Bs. 5,000. With costs, the 
total amount payable by the assessee came to Es. 6,208. The assessee 
claimed to be entitled to deduct this as a business expenditure under 
Section 10 (2) (xii) of the Indian Income-tax Act. This contention 
was rejected by the Income-tax Officer, but the Appellate Assistant 
Commissioner allowed it. The Income-tax Appellate Tribunal agreed 
with the Income-tax Officer. The assessee then asked the Tribunal to 
state a case for this Court as it involved a question relating to the con- 
struction of the Act. This, application was granted, and consequently 
the Tribunal has referred to this Court the following question : 

“ Whether the sum of Es. 6,203 being costs and damages incurred 
in connection with an action for breach of contract is not expenditure 
laid out or expended wholly and exclusively for purposes of the 
assessee’s business within the meaning of Section 10 (2) (xii) of 
the Act?” 

Section 10 (2) (xii) allows the deduction of any expenditure, not 
being in the nature of capital expenditure or personal expenses of the 



1948] 


MASK AMD CO. V. OOMMB. OF IMO. lAX, MADBAS 


461 


assessee, laid oat or expended wholly and exclnsively for the parposes 
of a business. In Inland Bevenue Commissioners v. Wames d <7o.^ 
Bowlatt, J., said that a loss connected with or arising out of a trade 
must, at any rate, amount to something in the nature of a loss which 
is contemplable and in the nature of a commercial loss. In that case, 
the respondents who were oil exporters were sued for a penalty under 
the Customs Consolidation Act, 1876, Section 139, as extended by the 
Customs (War Powers) Act, 1915, Section 6, sab>section (1), for the 
breach of orders and proclamations relating to the requirements of the 
Board of Customs and Excise with respect to a consignment of oil shipped 
by them to Norway. The result of the action was that the respondents 
were made to pay as a mitigated penalty the sum of £ 2,000 and costs, 
and the question was whether they were entitled to treat this as a loss 
connected with or arising out of the trade or business within Section 100, 
Schedule D, Case 1, Buie 3, of the Income-tax Act, i842, and it was 
held that they were not. 

The judgment of Bowlatt, J., in that case was upheld by the Court 
of Appeal in Inland Bevenue Commissioners v. Von Glehn.^ There a 
penalty of £ 8,000 was imposed upon the appellants for the breach of 
orders and proclamations issued under the same statutory provisions, 
and they sought to deduct the amount from their profits as a loss con- 
nected with or arising out of their trade. It was held that they were 
not entitled to do so. In the course of his judgment, Lord Sterndale, 
M. B., said : 

"During the course of the trading this company committed a 
breach of the law. As I say, it has been agreed that they did not 
intend to do anything wrong in the sense that they willingly and 
knowingly sending these goods to an enemy destination : but they 
committed a breach of the law, and for that breach of the law they 
were fined. That, as it seems to me, was not a loss connected with the 
business, but was a fine imposed upon the company personally, so far 
as a company can be considered to be a person, for a breach of the law 
which it had committed. It is perhaps a little difficult to put the 
distinction into very exact language, but there seems to me to be a 
difference between a commercial loss in trading and a penalty imposed 
upon a person or a company for a breach of the law which they have 
committed in that trading. Eor that reason I think that both the 
decision of Bowlatt, J., in this case, and his former decision in Inland 
Bevenue Commissioners v. Warnes d Co.^, which he followed, were 
right, and that this appeal should be dismissed with costs.” 

(1) (1919) 2 K. B. 444. (2) (1920) 2 K. R 353. 
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. In the present case, the assesses was not fined for a breach of law, 
but was made to pay damages for a breach of the contract entered into. 
The assessee’s action in disregarding the undertaking given was palpably 
dishonest and we are of the opinion that the award of damages which 
followed did not constitute an expenditure falling within Section 10 (2) 
(zii). It was not incidental to the trade. 

For the respondent, stress has been laid on the observations made 
by Scrutton, L. J., at the end of his judgment in Inland Bevmue Com- 
missioners V. Von QlehnK Scrutton, L.J., said that he did not wish to 
decide until he had heard the matter further argued, whether damage 
paid in civil proceedings in respect of carrying on business in a negli- 
gent manner can or cannot be deducted from the profits. This is not 
a case of conducting a business in a negligent manner; it is a case of 
conducting a business in a dishonest manner. 

The question referred is answered in the negative and the 
Commissioner of Income-tax is entitled to his costs, which we fix at 
Bs. 260. 

Beference answered in the negative. 


[In thb Bombat High Doubt.] 

OOMMIS8IONBB OF INCOME-TAX, BOMBAY 

V. 

GOKALDAS HUKUMOHAND 
Sib John Bbaumont, 0. J., and Kania, J. 

April 6, 1943. 

Fibm— Minob Sons— Ebgistbation op Fibm With Minob Sons 
Without F athbb As Paetnbbs— PBBS oNAiiiTT and Businbbs op Fibm 
Cdosbdy Connbotbd With AnothbbFibm in Which Fathbband onb 
Minob Son Abb Pabtnbbs— Whbtheb Minoes Mbbb Nominbbs op 
Fathbb— Whbthbb Income op Minoes Dbbivbd Fbom Fibm Income 
op Fathbb. 

The assessee and his minor son J. were partners in a firm. Subse- 
quently a second firm was started in which the assessee was not a part- 
ner but his two minor sons J. andB. were partners along with others 
and it was registered under ■ Section 26-A of the Income-tax Act 
showmg the minor sons as partners. The Income-tax authorities found 
as a fact that the income of the minor sons received from the second 
firm was really the income of the assessee for the following reasons 
(l) (1920) 2 K. B. 533. 



1948] OOIKMB. OF IKC. TAX, BOM. V. QUEALDAS BUEUMCEAUD 463 

(0 The minor sons held a large interest in the second firm ; ( ii) the 
age of the minors was nine and three years respectively; (Hi) the 
younger minor brought in no capital, though the elder brought in about 
Bs. 84,000 capital which was transferred from moneys standing- to his 
credit in the first firm ; ( iv) the brother of the assessee who was a com- 
mon partner in the two firms got a substantial salary form the first 
firm but did not receive any salary from the second firm ; ( v) the 
second firm was financed to a great extent by the first firm ; and ( vi) 
the businesses and the personality of the two firms were closely connected'. 

Held, on a reference, that the facts relied on by the Income-tax 
authorities did not afford any evidence on which they could proper^/ 
come to the conclusion either that the assessee was a partner in the 
second firm, or that the minor sons of the assessee were mere nominees 
of their father and that their income derived in the second firm wa,s 
really his income, « 

Oase stated under Section 66 (3) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, Bombay, Sind and 
Balnchistan : (Income-tax Beference No. 10 of 1942). 

STATEMENT OF CASE. 

“ In compliance with your Lordships’ order dated the 28th of 
March 1941, passed under Section 66(3) of the Indian Income-tax Act, 
XI of 1922 (hereinafter referred to as “ the Act”), I have the hononr to 
refer for your Lordships’ decision the question stated in paragraph 9 
below, which has been held to arise from the assessment of Mr. Gokal- 
das Hakamchand (hereinafter referred to as “the assessee”) for the year 
1939-40, the relevant accounting period being the Samvat year 1994. 

2. Facts of the Case. — The assessee is a partner in the firm of 
Messrs. Lallubhai Amichand (hereinafter referred to as “the first firm”) 
whose business consists of the maunfacture and sale of metal utensils 
of various kinds. The constitution of this firm is as follows : — 




Bb. 

A. 

P. 

1. 

Q-okaldas Hakamchand 

... 0 

4 

6 

2. 

Jagmohandas Qokaldas 

... 0 

8 

6 

3. 

Vithaldas Hakamchand 

... 0 

4 

6 

4. 

Tulsidas Vithaldas 

... 0 

1 

3 

5. 

Motichand Amichand 

... 0 

1 

0 

6. 

Wadilal Manilal 

... 0 

1 

8 


Partner No. 2, Jagmohandas Q-okaldas, is a minor son of the assesses. 
Partner No. 8, Vithaldas Hakamchand, is a brother of the assessee. 
The amounts of profit falling to the share of the minor, Jagmohandas 
C^okaldas, have been credited annually to his account in the books of 
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the firm, but since the assessment for 1937*38 they have been included 
in the income of the assessee for assessment purposes under sub-sec- 
tion (3) of Section 16 of the Act which was added by the Income-tax 
(Amendment) Act, 1937. 

3. During the Samvat year 1994 (assessment year 1939-40) a new 
firm (hereinafter referred to as “ the second firm ”) was started under 
the name of Bameshchandra & Go. This firm purchases and sells raw 
materials such as copper and brass rods and pipes. 

The constitution of the second firm is as follows : — 


1. Jagmohandas Gokaldas 

2. Bameshchandra Gokaldas 

3. Vithaldas Hakamchand 

4. Gokaldas Yithaldas 
6. Brijlal Manilal 

6. Motichand Amiohand 


Bs. A. P. 
.059 
.069 
.010 
.013 
.013 
.010 


Partner No. 1 is identical with partner No. 2 in the first firm and as 
has already been stated he is a minor son of the assessee. Partner 
No. 2 is also a minor son of the assessee. Partner No. 3 is identical 
with partner No. 3 in the first firm and is a brother of the assessee. 
Partner No. 4 is a brother of partner No. 4 in the first firm and partner 
No. 5 is a brother of partner No. 6 in the first firm. Partner No. 6 is 
identical with partner No. 5 in the first firm. The shares of the first 
three partners in each firm amount to 12 as. 6 ps., and the shares of 
the other three partners in each firm amount to 3 as. 6ps. 

4. The balance sheet of the second firm, as at Diwali 1994, shows 
total liabilities and capital amounting to Bs. 1,56,197, which consists 
mainly of the following accounts : — 

Mangaldas Ealidas ... Bs. 43,311 

Jagmohan Eanchanlal 87,365 

Jagmohan Gokaldas (Partner) ... „ 24,274 

Bs. 1,64,950 


The deposits of Mangaldas Ealidas and Jagmohan Eanchanlal, 
who are not partners, were transferred from their accounts with the 
first firm. The capital contributed by the minor partner Jagmohan 
Gokaldas was also transferred from his account in the first firm. The 
other minor partner, Bameshchandra Gokaldas, who gives his name to 
the second firm, has not brought in any capital. 

5. In the partnership deed of the first firm, dated the 28th of 
January 1988, of which a copy is annexed as Exhibit A it is 
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that “ the minor, Jagmohan Gohaldas, shall be entitled to .the benefits 
of the partnership only and shall not be made personally liable to any 
obligation of the said firm of Messrs. Lallubhai Amichand & Oo., but 
his respective share only in profits of the said firm, and pending his 
attaining the age of majority the share of the minor in the profits of 
the business of the firm shall accumulate to the credit of the minor so 
as to be available to meet his respective share in losses if any, incurred 
by the firm at any time dnring the minority In the partnership deed 
of the second firm (Exhibit B) it is provided that all the partners in* 
eluding the minors “shall bear and be liable to all losses suffered by the 
partnership business in the same proportions in which they are entitled 
to profits as aforesaid Thus the minors are not treated as being 
merely entitled to the benefits of the partnership as in the case of the 
first firm. The partnership deed of the second firm has been signed by 
the assessee on behalf of the two minor partners. 

6. For the assessment year 1989*40 the Income*tax Officer, fi.TTT 
Ward, Bombay, assessed the total income of the assessee at Es. 1,26,181. 
In computing this income he included a sum of Es. 1,600 being the 
shares of the minor partners in the profits of the second firm, on the 
ground that these profits were in reality the profits of the assessee. A 
copy of the assessment order is annexed and marked C. 

7. Against this order the assessee appealed to the Appellate 
Assistant Oommissioner, A*Eange, Bombay. In the course of the 
appellate proceedings he filed two affidavits, of which one is 
signed by himself and states that he had no personal interest whatso* 
ever in the second firm and that his sons, Jogmohan and Eamesh* 
Chandra, were not his nominees, but were admitted to the benefits of 
partnership in the firm in their individual capacities. The second 
affidavit supports this statement and is signed by the other four part* 
ners of the second firm. Copies of the affidavits are annexed as exhibits 
D and E. The Appellate Assistant Commissioner, after considering 
these affidavits and hearing the assessee, agreed with the conclnsion 
reached by the Income*tax Officer and rejected the appeal. A copy of 
his order is annexed as exhibit F. 

8. The assesses then submitted applications to the Commissioner 
under Sections 88 and 66 (2) of the Act requesting him to revise the 
assessment or in the alternative to make a reference to the High Court. 
My predecessor rejected both of these applications holding that the 
material before the Appellate Assistant Commissioner was sufficient 
to justify the finding of fact at which he arrived, and that there were no 
grounds for a reference to the High Court. Copies of his orders are 
annexed as exhibits Cl and H< 
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9. Qaettion for decision. — The assessee then submitted an applies* 
tion to the High Court under Section 66 (3) and as a result of that ap- 
plication I have been directed to refer the following question ; — 

“ Whether there was any evidence before the Income-tax Officer 
and/or the Appellate Assistant Commissioner so as to warrant the 
views each of them has taken namely that the said sum of Es. 1,600 
being the share of the minors in the profits of the said firm of 
Bameshchandra & Co., for the Samwat year 1994 could be said to 
be the income of the petitioner so as to include it in his total income 
for the said year.” 

10. Opinion of tbe Commissioner. — The evidence on which the Ap- 
pellate Assistant Commissioner’s decision was based can be briefly 
summarised as follows 

(1) As has already been stated the partners in the second firm are 
very closely related to the partners in the first firm and in each case 
the shares held by the assessee and/or ' his brother and minor sons 
amount to 12 as. 6 ps. In the first firm the shares of the assessee and 
his minor son, Jagmohandas, amount to 8 annas and the assessee's 
brother, Yithaldas, holds 4^ annas, while in the second firm the asses- 
see's two minor sons hold 11^^ annas and Yithaldas holds only one 
anna. 

(2) Neither of the minor sons is in a position to take any part in 
the management of the second firm and one of them contributed no 
capital. It is argued on behalf of the assessee that the shares of the 
minor sons were given to them out of the natural love and affection of 
the other partners. The outside partners, however, whose share 
amounts to 3 annas 6 pies could have no such natural love and affec- 
tion for the minors. The only remaining partner is their uncle, 
Yithaldas, who has a one anna share, and it seems unlikely that he 
could have given the minors their predominant share in the partnership. 
He has himself contributed no capital to the second firm and there is 
nothing to indicate that he has a controlling influence because of his 
labour and skill. Indeed it appears that he devotes most of his time 
to the first firm, since in the Samvat year 1994 and also in subsequent 
years he has been paid a salary of Bs. 4,200 for the management of that 
firm, but he has been paid no salary by the second firm. The assessee 
on the other hand receives no salary from the first firm and appears to 
be free to devote his attention to the second firm. 

(3) In the partnership deed of the first firm (exhibit A) it was 
expressly provided that pending the attainment of his majority the 
share of the minor partner, Jagmohandas, in the profits should be ac- 
cumulated BO that they might be available to cover his share of any 
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losseB whicli might be incurred during bis minority. It is however an 
admitted fact that Bs. 23,889*8-0 were withdrawn from the minor’s 
account and transferred to form part of the capital of the second firm. 
The assessee has stated that this was done with the consent of all the 
partners. There is however no writing varying the provision in the 
partnership deed and it does not appear that the assessee has any autho- 
rity to consent to such a variation on behalf of the minor partner. 

(4) In the partnership deed of the second firm (exhibit B) it is 
stated that the partnership “ commenced from the sixth day of Yaisakh 
Sud Samvat year 1994 ” (».«., 5th May 1938) but the deed was not 
drawn up until the 22nd of August 1939, after a notice had been issued 
to the assessee calling for a return of his income for the assessment 
year 1939-40. Moreover the deed was drafted so superficially that the 
minors were shown as entering into the partnership through their 
guardian although under Section 30 of the Indian Partnership Act, 
1932, they cannot become partners but can only be admitted to the 
benefits of partnership. 

(6) The second firm has been entirely financed by transfers of 
capital from the first firm, and it seSms clear that the second firm 
could not have established itself in business without the support and 
backing of the first firm. 

(6) The business of the second firm is to purchase raw materials 
of the type required by the first firm for the manufacture of utensils. 
There is thus an obvious connection between the two firms. More- 
over the premises of the two firms are situated^'on the opposite sides of 
the same road and they use the same telegraphic address “ Cycle 
Brand.” This last point is of considerable significance since the ex- 
istence of a common telegraphic address seems clearly to indicate that 
the one firm has no business secrets from the other. 

11. I submit that it is reasonable to conclude from the above facts 
that the partnership deed of the second firm is an ad hoc document pre- 
pared mainly for income-tax purposes, that the second firm is entirely 
subsidiary to, and controlled by, the first firm, that the assessee him- 
self has in fact a predominant position in both firms, and that he is 
responsible for the allocation of shares in the second firm to his 
minor sons. Against these conclusions the assessee has produced 
no evidence apart from the two ofiidavits (exhibits E and E) 
signed by himself and by the other partners in the second firm. 
Such afiddavits are not in themselves sufficient to disprove the 
conclusions which can reasonably be drawn from the known facts 
of the case. Moreover it is obvious from the constitution of the firms 
as stated in paragraphs 2 and 8 above that the assessee and the 
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members of his family have a oontrolliug interest in both firms and in 
these circumstances the other partners cannot be regarded as independ* 
ent witnesses. 

12. It was in the interest of the assessee to keep his own name 
out of the partnership of the second firm, since if he had been shown 
as holding any share in that firm the shares of the minor sons would 
have been clearly assessable in his hands under Section 16 (3) of the 
Act. Every assessee is of course entitled to adopt any legal measures 
which may be open to him for the purpose of reducing the incidence of 
taxation, but the inoome>tax authorities on their part are entitled to 
demand proof that the ostensible position is in accordance with the 
facts. I submit that this has not been proved in the present case and 
that there is evidence to justify the Appellate Assistant Commissioner’s 
finding that the shares of the minors in the profits of the second firm 
were in reality the income of the assessee. 1 am therefore of the opi- 
nion that the question which has been stated should be answered in the 
affirmative.” 

Sir Jamshedji Eanga with R, J. Kolah, for the Assessee. 

M. 0. Setalvad, for the Commissioner. 

JUDGMENT. 

Bbauhoni, C.J. — This is a reference made by the Commissioner 
of Income-tax raising the following question : — 

“ Whether there was any evidence before the Income-tax Officer 
and/or the Appellate Assistant Commissioner so as to warrant the views 
each of them has taken, namely, that the said sum of Es. 1.600 being 
the shiure of the minors in the profits of the said firm of Bamesh- 
ehandra & Go., for the Samvat year 1994 could be said to be the income 
of the petitioner so as to include it in his total income 
fox the said year.” 

The facts are that there is a firm of Eallubhai Amichand in which 
the present assessee and his minor son Jagmohandas are partners, and 
there are four other partners, namely the brother of the assessee and 
three outside patties. 8o far as regards that, it is clear that under Sec- 
tion 16 (3) of the Income-tax Act the income of the minor son can be 
included in the income of the assessee, because the assessee is a partner 
in that firm. Then there is a second firm which was started either in 
the year 1938 or 1939. It is suggested that it was May 1938, but the 
partnership deed was only registered in 1939; the exact date at 
which it was started is irrelevant. In that firm the assessee is not a 
partner, but his minor son Jagmohandas is a partner, and so is his 
second minor son Bameshchandra, His brother, who is a partner in 
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the first firm is a partner in the second firm ; and one of the outside 
parties, who is a partner in the first firm is a partner also in the 
second firm ; and a brother of each of the other two outside parties, 
who are partners of the first firm, is a partner in the second firm. So 
that obviously the personality of the two firms is very closely asso* 
dated. On the finding of the Commissioner their businesses are olpo 
closely associated. But the question is whether the income derived by 
the two minor sons of the assessee from the second firm can be in* 
eluded in the income of the assessee, their father. It is not suggested 
that Section 16 (3) of the Income-tax Act applies, because the assessee 
is not a partner in the second firm, as he must be in order to bring that 
section into operation. But the Income-tax Officer found as a fact that 
the income of the two minor sons derived from the second firm is real- 
ly the income of the assessee, and the question is whether there is any 
evidence to support that finding. 

I may mention that the second firm was registered under Sec- 
tion 26A of the Income-tax Act showing the minor sons as partners, 
therefose, they fall to be assessed under Section 23 (6). But I will 
assume that, so far as registration is concerned, it would be open to the 
Income-tax Officer to treat the income of the minors as part of the in- 
come of the assessee. 

The facts relied on as justifying the finding of the Income-tax 
Officer, which was confirmed, as is usual, by the Assistant Commis- 
sioner, and subsequently adopted by the Commissioner, are: first, the 
large interests which the minors had in the second firm ; they bad ll 
annas share in the rupee ; secondly, the age of the minors, which is 
nine years and three years respectively ; thirdly, the younger minor , 
brought in no capital, though the elder minor brought in about 
Bs. 24,000 capital which was transferred from moneys standing to his 
credit in the first firm ; fourthly, the uncle, who is a common parti^er 
in the two firms, gets a substantial salary from the first firm, but is 
not shown to receive any salary from the second firm ; fifthly, the 
second firm was financed, at any rate to a very great extent, by the 
first firm ; sixthly, the businesses of the two firms are closely cormect- 
ed, and the personality of the two firms is, as I have mentioned, also 
closely connected. Bow, all those facts undoubtedly give rise to a 
suspicion that the two minor sons are really nothing but nominees of 
the assesses. The question really is whether those facts not only give 
rise to a suspicion, but justify the inference of fact drawn by the In- 
come-tax Officer that the minors were mere nominees of the assessee. 

I do not think that they do justify such an inference, though they 
certainly give rise to suspicion. The evidence consisting of two affidavits 
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by the assessee and the other partners in the second firm shows that 
the assessee had no interest in the second firm. Not unnaturally, the 
boohs of the second firm do not show that the shares of the minors have 
been carried to the credit of the assessee. That may be natural enough, 
hut still the facts that the evidence produced is biassed and that the other 
evidence is easily accounted for does not provide evidence, and there is 
no evidence whatever that the assessee took any part in the business of 
the second firm. No doubt, the two firms are closely connected, but 
that cannot justify us in holding that the assessee, having a share in 
the first firm, must necessarily have had a share in the second firm. In 
my opinion, all the facts relied on by the Commissioner do not afford 
any evidence on which he could properly come to the conclusion either 
that the assessee is a partner in the second firm, or that the minor 
sons of the assessee are mere nominees of their father, and that their 
income derived in the second firm is really his income. 

Therefore, w.e must answer the question in the negative. The 
Commissioner to pay costs. 

Kakia, J. — agree. , 

Bejorenee anstoered in the negative. 


[In the Madbas EboH CouBi]. 

COMMISSIONED OF INCOME TAX, MADRAS 

V. 

OT. EM. N. NARAYANAN CHETTIAR. 

Sib Lionel Leaoe, G.J., and Laeshhana Rao, J. 

July 30, 1943. 

Indian Income-tax Act (XI ox 1922), Sec. 3 — * Income ’ — ^In- 

lEBBSX AND DAMAGES BOB WbONGFUL DETENTION 07 MONBT — 

Diefebenoe — Death of Fabineb Leaving Minob Sons — ^Deceased 
Pabtneb’s Seabb of Capital Paid to Sons Only on Attainment 
OF Maiobity with Intebest Fixed by Panohayatdabs — Intebest 
Received, Webtheb Damages fob Wbongful Detention of Money 
OB ‘ Intebest ’ — Assessability. 

The assessee’ 8 father toho was a partner in a money-lending firm 
died in 1921, and some years after his death apanehayat fixed the 
amount due to the assessee and his brother on account of their father’s 
share at $ 1,66,900. Being minors, the amount was not paid to them till 
1988, when another panchayat decided that m addition to the above sum 
a further sum of 27,000 should be paid to them on account ofmterest, 
and the assessee received a sum of Bs. 21,168 as his share in the amount 
thus paid : Held, that the sum of Bs. 21,168 received by the assessee was 
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interest and not damages for wrongful detention of money and was 
therefore assessable to income-tax. 

Commissioner of Income-tax^ Bihar and Orissa v. Bani Prayag 
Kumari Debi [1940] (LL.B. 10 Pat. 186 ; 8 I.T.B. 26) referred to; 
Behari Lai Bhargava v. Commissioner of Income-tax [1941] {LL.B. 
1941 All. 64 ; 9 LT.B. 9) doubted. 

Cases referred to ; 

Behari Lai Bhargava v. Commissioner of Income-tax (1941) I.L.R. 1941 All. 54 ; 9 
I.T.R. 9. 

Commisioner of Income-tax, Bihar and Orissa o. Rani Prayag Kumari Debi (1940) 
1 L.R. 10 Pat. 186; 8 I.T.R. 25 ; 186 l.C 263 ; A.I.R. 1939 Pat. 662. 

Commissioners of Inland Revenue v. Barnato (1936) 20 Tax Cas. 455. 

Schulze o. S. W. Boosted (1915) 7 Tax Cas. 30 ; 1916 Sess. Cas. 188 ; 53 Sc. L.R. 156 
Vyse V. Foster 8 Ch. 309. 

Case Beferred No. 11 of 1948. 

Case referred to the Madras High Conrt by the Income-tax Appellate 
Tribunal under Section 66 (1) of the Indian Income-tax Act (XI of 1922) 
as amended by Section 92 of the Indian Income>tax (Amendment) Act 
(YII of.l939) in Application No. 66 B.A. No. 4 — Madras of 1941-42 on 
its file for decision on the following question of law, vi ». — 

“ Whether, having regard to the circumstances of the case, the 
conclusion of the Bench, vix., that the amount of Bs. 21,153 received by 
the appellant was in the nature of damages for wrongful detention of 
the money in the hands of the partner of the appellant’s father and 
therefore not assessable, is correct in law ?” 

Under Section 88 of the Indian Income-tax Act (XI of 1922), the 
Income-tax Appellate Tribunal, Calcutta Bench, consisting of B. F. 
Ybbha (Judicial Member) and P. N. S. Aiyab (Accountant Member) 
delivered the following Judgment on 21st August 1941. 

JUDGMENT OF APPELLATE TBIBUNAL. 

“ This appeal refers to the assessment year 1989-40 and is in 
respect of an item of Bs. 21,163. The appellant claims that out of the 
total income of Bs. 28,396 assessed by the Income-tax Officer and 
confirmed by the Appellate Assistant Commissioner a sum of Bs. 21,168 
should be deducted on the ground that this item is not income. 

2.. The facts are that the appellant’s father had a share in M. S. 
M. M. firm at Ipoh and Sithiwan. The firm’s property included cer- 
tain lands known as Chengkat Meranti Estate at Sithiwan and Hill 
Bise Estate at Batukajah. The appellant’s father died in 1921 and on 
his death the partnership came to an end. It is said that a Panohayat 
was set up in 1928 which appears to have determined the amount to be 
paid to the appellant and his brother on account of their father’s share 
of capital, surplus capital and profits in the firm. The award is not 
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available to ns nor any proceedings of the said Fanchayat. The In- 
come-tax Officer however examined Mr. M. S. S. Chidambaram Chettiar 
one of the Fanohayatdars in this award and found from him that a snm 
of $ 1,65,900 was awarded to be paid to the appellant and his brother. 
This sum thus arrived at in favour of the appellant and his brother 
was not paid to them on account of their minority till the year 1938, 
when all of them became majors. Another Fanchayat again went 
into the question and in addition to the original sum a further sum of 
$27,294 was awarded by way of interest. It is not agreed between 
the parties that this sum was awarded as interest and we shall have to 
consider this question ajittle later. 

8. The partner thereafter gave a hundi on the 2nd April 1938 on 
his Ipoh shop for a sum of $ 1,82,900 and a de.ed of release was executed 
by the appellant, his brother, and their adoptive mother in favour of 
M. S. M. M. Firm. The hundi was sent to Ipoh for collection and it 
was cashed on the 9th May, 1938, and a further sum of $ 294 in interest 
from the date of the hundi to the date of encashment was also realised. 
The total amount of interest realised was $27,294 and the half share of 
the appellant came to $ 13,647 equivalent to Bs. 21,153 which is the 
snm in dispute before us. 

4. The Income-tax Officer treated this sum as interest received in 
the previous year and the following two contentions are urged before 
ns: — 

(1) This sum of Es. 21,163 is not interest. It is a part of the 
capital. 

(2) If it is to be treated as interest, it was not received on the 
date of encashment of the hundi 9th May 1938, but the amount should 
be deemed to have been received on 2nd April 1938, the date on which 
the hundi was handed over to the appellant and the release deed was 
executed in favour of the debtors. 

5. If wo hold that the date of cashing of the hundi is to be taken 
as the date of the receipt, then it is within the year of account as the 
date of the closing of the “ previous year ” is 2nd April 1988. 

6. The representative of the appellant who appeared before us 
in this case relied on L, 0. T, S, P. SubTamcuiyam Chettiar v. 
Commiaeioner of Income-tax, Madras^, in support of the argument 
that the debt should be deemed to be discharged on the date on which 
the hundi was executed and not on the date on which it was cashed 
and also on V Income-tax Reports p. 634, the case of Ar. PI. 8p. 
Maniokam Chettiar v. Commissioner of Income-tax, Madras. In V 
Income-tax Reports at page 634 it was laid down that when the assesses 

(1) (1933) 3 LT.R. 34tf. 
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accepted the jewels and took an assigned decree, the debt to the Penang 
business was completely discharged and the assets of their business 
were diminished by the amount the equivalent of which was taken in 
kind and there was a corresponding increase in the assessee’s assets in 
British India and that the transaction in the face of the facts of the 
case must be held to be a remittance into British India. We do not 
think that these cases apply to the facts of the case before us and we 
have a decision of their Lordships of the Privy Council in the case of 
the Maharaja of Darbhanga v. Commissioner of Income^tax^, reported 
in 6 I.T.O. at p. 401, and at pages 409-10 their Lordships have con- 
sidered the question. It was held in this case that where a liability is 
discharged by the debtors’ own promissory notes it cannot be said to 
be equivalent to cash. A debtor who gives his creditor a promissory 
note for the sum he owes can in no sense be said to pay his creditor 
but merely gives him a voucher or voucher of debt possessing certain 
legal attributes. In this case merely a hundi was given payable 
outside British India on demand. The hundi will not mature into 
a payable debt until a demand was made and was in fact an inchoate 
liability maturing only on demand being made from the person on 
whom the hundi was drawn and is only discharged when the 
amount is paid. It cannot, therefore, be said that on the day the 
appellant received the hundi he received a right to make a demand 
on the person on whom the hundi was drawn and who was liable to 
pay the amount. We think therefore that the date of payment is the 
actual date on which the money can be said to have been received by 
the appellant and was rightly treated as received on the date of the 
amount in cash. 

7. The representative appear^g for the appellant also argued 
that the amount received was by way of damages but he was not able 
to support his case with any authority. The mere argument that the 
sum is of capital nature does not find favour with us. The appellant 
should not suffer for want of presentation of his case or for the 
erroneous view he takes the amount being capital but we think that 
on the view of law expressed in decided cases it will not be just to the 
appellant if we do not refer to the relevant cases which are within our 
knowledge and which make the sum in question not liable to tax. 

8. We think that the amount of Bs. 21,168 received by the appel- 
lant was in the nature of damages for wrongful detention of the money 
in the hands of the partner of the appellant’s father. If he had paid the 
iaimount in 1928 he would not have been liable for this extra sum which 
the Panchayatdars decided to award against them. Such an amount 
awarded as damages has been held in several cases as not liable to 

(1) (1933) 1 I.T.R. 94. 
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income-tax. We may refer here to the case of Commissioner of 
Ineome4ax, Bihar and Orissa v. Bani Prayag Kumari Debi reported 
in 7 LT.B. 26. The widow of a deceased holder of an impartible Eaj in- 
stituted a suit for the recovery of all the moveables and immoveables 
left by the deceased holder against a collateral of the latter, who had 
taken possession of them. In 1933 a decree was passed awarding to 
the widow : — (1) a number of moveables ; (2) the value of moveables 
as could not be returned ; (3) damages to the extent of 22 lakhs for 
wrongful detention of them. The question arose when in the account- 
ing year the Rani received Es. 62,600 out of the damages awarded, and 
it was held that the damages were received for wrongful detention of 
the moveable properties and there was not any contract to pay in- 
terest and it was not, therefore, within Section 3 of the Indian In- 
come-tax Act read with Section 4 (3) (vii). We think that this case is 
fully applicable to the facts of the case before us and here also the sum 
of Es. 21,163 was paid for wrongful detention of the money and the 
amount is of a casual and non-recurring nature and not liable to tax. 

9. There is also the latest case reported in 1941 I.T.B. at page 9 
in the case of Behari Lai Bhargava v. Commissioner of Income- 
taXf G,P» d U*P.f where a Full Bench of the Allahabad High Court 
decided that the interest awarded under Section 28 of the Land Acquisi- 
tion Act was in the nature of compensation for the loss of the asses- 
see’s father’s right to retain possession of the property acquired. It 
was held to be damages assessed in terms of interest for the loss of 
possesssion of property up to the date of the receipt of its consideration 
and it was held not to be an income and was not assessable to tax. In 
the case before us it cannot be said that this interest was income made 
in the course of business. It» was not contractual interest but 
merely damages the measure of which was the' amount awarded and 
though it may be called interest, as damages it is not liable to 
assessment. 

10. We, therefore, allow this appeal aud set aside the assessment 
of the sum of Bs. 21,153.” 

On the application of the Commissioner under Section 66 (1) 
of the Income-tax Act, the Income-tax Appellate Tribunal referred the 
case to the Madras High Court. 

STATEMENT OF CASE. 

‘‘This is an application of the Commissioner of Income-tax, 
Madras, asking reference of the following question of law to the High 
Court of Judicature at Madras; — 
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** Whether having regard to the circamstanoes of the case, the 
conolnsion of the Bench, viz., that the amount of Bs. 21,163 received 
by the appellant was in the nature of damages for wrongful detention 
of the money in the hands of the partner of the appellant’s father and, 
therefore not assessable, is correct in law ? ” 

2. The respondent, in his reply, has denied that any question of 
law arises. The respondent admits that the decision of the Tribunal 
is correct in law and that the applicant indirectly seeks to get another 
appeal to the High Oourt on a question of fact which is not sanctioned 
by law. We consider that the respondent is not right. He does not 
seem to appreciate the difference between a question of law and a ques* 
tion of fact. We think that the case should be stated to the High 
Court for their opinion on the question formulated by the applicant. 

3. This Bench of the Tribunal decided on 28th August 1941 in 
appeal B.A.A. No. 16/Madras of 1941-42, that the income of Bs. 21,163 
sought to be taxed by the Department was actually not an income taxa- 
ble. It was held that it was in the nature of damages for wrongful deten- 
tion of the money in the hands of the partner of the appellant’s father 
and on the authorities of the oases reported in Commissioner of Income- 
-tax, Bihar d Orissa v. Bant Prayag Kumari Dehi^ and Behari Lai 
Bhargava v. Commissioner of Income-tax, C.P. dk JJ-P.^ the appeal was 
allowed. The applicant has stated that the findings- of fact which have 
been arrjved at by the Tribunal are right but he only seeks reference 
on the question of law arising from the findings of facts. The findings 
arrived at by the Tribunal were as below and represent facts on which 
the question of law arises 

(i) The appellant’s father had a share inM.S.M.M.Firm at Ipoh 
land Sithiawan. 

(ii) The appellant’s father died in 1921 and so the partnership 
came to an end by that time. 

(iii) A panohayat was set up in 1928 and it determined the 
amount to be paid to the appellant and his brother on account of their 
father's share of capital, surplus capital and profits in the firm at 
$ 1,66,900. 

(iv) The amount was not paid to them on account of their 

minority till the year 1938. • 

(v) In 1938 when they became majors another panchayat went 
into the question and decided that in addition to the above sum of 
$ 1,66,900 a further sum of $ 27,294 should be paid on account of 
interest. 

(1) (1940) 8I.T.R.2S. 

I-W 


(2) (1941) 9 LT.B. 9. 
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( 7 i) A hundi for the sum of $ 1,82,900 was given on 2nd April 
1938 and the appellant and hie brother ezecnted release deeds and the 
hundi was cashed on 9th May 1938. 

The reasons which led this Bench of the Tribunal to come to this 
decision are mentioned in its order, dated 28th August 1941 in appeal 
B.A.A. No. 15— Madras of 1941-42 and need not be repeated here. 

4e We therefore refer the following question of law for the 
opinion of the High Court of Judicature at Madras : — 

Question of Law referred* — ^Whether, having regard to the circum- 
stances of the case, the conclusion of the Bench, viss*^ that the amount 
of Bs. 21,153 received by the appellant was in the nature of damages 
for wrongful detention of the money in the hands of the partner of the 
appellant’s father and therefore, not assessable, is correct in law ? 

5. The papers mentioned in the index attached will form the 
paper book in this case.” 

K* F. Sesha Ayyangar^ for the Commissioner. 

T* P. Oopalakrishna Ayyar^ for the assessee. 

JUDGMENT. 

(Judgment of the Court was delivered by the Hon’ble the Chief 
Justice.) 

This is a reference by the Income-tax Appellate Tribunal, Calcutta 
Bench, under Section 66 (1) of the Income-tax Act, and has been made 
at the instance of the Commissioner of Income-tax, Madras. The 
assessee’s father, who died in 1921, was a partner in a money-lending 
firm carried on in the Federated Malay States. Notwithstanding the 
death of the assessee’s father, the business of the firm was carried on 
until 1928 when a panchayat met to decide what was payable to the 
assessee and his brother on account of their father’s share, and the 
amount was fixed at $ 1,66,900. The assessee and his brother were 
minors, and so was Meyyappa. Ten years later, another panchayat 
was formed for the purpose of deciding what interest should be paid on 
the $ 1,55,900 and the panohayatdars fixed the amount at $ 27,000. A 
sum of $ 1,82,900 representing principal and interest, was paid to the 
assessee and his brother by way of a hundi on the 2nd April 1938, the 
hundi '’being cashed on the 9 th May 1938. The assess ee’s share of the 
interest came to Bs. 21,153. The Income-tax Officer included this sum 
as income of the assessee for the year 1939-40 and the assessee object- 
ed. He contended that the Bs. 21,158 represented damages paid to him 
for the wrongful detention of the principal sum to which he was en- 
titled under the award of the first r}finnhavfi.t.. This waa 
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accepted by the Income-tax Appellate Tribunal, but as the decision in- 
volved a qaestion of law, it has referred to this Court for decision the 
following question ; — 

"Whether, having regard to the circumstances of the case, the con- 
clusion of the Bench, viz., that the amount of Bs. 21,153 received by 
the appellant was in the nature of damages for wrongful detention of 
the money in the hands of the partner of the appellant’s father and 
therefore, not assessable, is correct in law ? 

In accepting the assessee’s contention that this sum represented 
damages for the wrongul detention of the principal, the Tribunal relied 
on two cases. Commissioner of Income-tax, Bihar d Orissa v. Bani 
Prayag Kumari Debi^ and Behari Lai Bhargava v. Commissioner of 
Income-tax.^ In our judgment, these cases are not in point, and in any 
event the correctness of the decision in the second case is open to doubt. , 
The first case had reference to a sum which had been awarded to the 
assessee in a civil suit as damages for the wrongful detention of her 
moveable property. The Patna High Court held that as the amount 
was decreed as damages, it was not a source of income within the con- 
templation of the Act. The second case was decided by the Allahabad 
High Court. There an amount awarded as compensation in land acqui- 
sition proceedings carried interest, and the question was whether the 
interest represented assessable income. The Allahabad High Court hel^ 
that it did not, but with great respect we find ourselves unable to fol- 
low the reasoning. Certainly we are not prepared to accept the judg- 
ment as a guide to the decision in the present case. 

There are two cases which we consider have bearing here, namely, 
Schulze V. 8 . W. Bensted^ and Commissioners of Inland Revenue v. 
Bctmato*. In Schulze v. S. W. Bensted^ the appellant, who was the 
trustee of an estate, sued the representatives of a deceased trustee fot 
damages to the estate caused by his negligence, and a decree was passed 
directing the defendants to pay a sum of money with interest thereon 
at the rate of 3]^ pet cent, per annum from the date on which the sum 
should have belonged to the estate. The Surveyor of Taxes claimed 
that the interest represented income, but this claim was resisted. The 
Court of Session held that the Surveyor of Taxes was right. In Com- 
missioners of Inland Re/oenue v. Barnato^, the decision in Schulze v. 

8. W. Bensted^ was approved by the Court of Appeal in England. In 
that case, the respondent inherited certain sums in a business which 
vested in him on attaining majority. After he had attained majority, he 
became a parkier in the firm, but soon afterwards the partnership was 

(1) (1940) I. L. R. 19 Fat. 186 ; 8 1. T. R. 23. (3) (1913) 7 Tax Caa. 30. 

(2) (1941) I. L. R. 1941 All. 54 :.9 1. T. R. 9. (4) (1936) 20 Tax Cm. 433. 
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dissolved, and it was agreed that certain seouiities should be transferred 
to the respondent and certain snms of money paid over to him. He 
was in fact paid three snms of money. On the let April 1926, he was 
paid £ 2,00,000, on the 21st April 1926, £ 3,60,000, and between the 
26th April and 2Sid Jnne 1927, 3,27,260. It was found as a fact that 

these snms, although described as capital snms, did represent interest 
in part. The question was whether the respondent was liable to be 
taxed in respect of the interest portion. It was held that he was. In 
his judgment Bomer, L. J., said : — 

“ If he (respondent) had elected to take profits I cannot see how it 
could be suggested for a moment that any profits he so recovered 
could be regarded in any shape or form as damages. As we know, in 
the end he elected to take interest in lien of profits. But any interest 
that the trustees were directed to pay him in addition to the principal 
sum would not be damages. As pointed out by James, L. J., in Vyse v. 
Foster^, the Court of equity did not punish trustees who had' failed to 
perform their trust ; the trustees would be ordered to pay the interest 
because in the eyes of equity that interest belonged to the plaintiff ; it 
was interest which had been earned, or must be deemed to have been 
earned, by the trustees by the use of the Plaintiff’s money.” 

We hold that the sum of Bs. 21,163 represented interest and not 
damages for the wrongful detention of money. Accordingly the answer 
to the question referred is that the Appellate Tribunal erred in holding 
that the sum represented damages. The Commissioner succeeds and he 
will have his costs Bs. 260. 

Reference amroered accordingly. 


[In x&b tiAHOBB Bjoh Coitbt.] 

EXECUTOBS OF SABDAB NABAIN SINGH, In re. 

Din Mohammad and SaiiE, JJ. 

May 19, 1943. 

Indian Inoomb-tax Aoi (XI of 1922), Sbos. 10 (2) (xii), 12— 
BtrsiNBss Expbnditubb — ^Dibboxob o> Company — Mibfbasanob Pbo- 
OBBDIN08 Against Dibboiob in Coubt of Liquidation — Amount 

CoNTBIBUTBD TO ASSBTS OF COMPANY BY WaY OF COMPENSATION 

Whbthbb Adlowablb Deduction — ^Indian Companies Act (YII of 
1918), Bbo. 236 (1). 

(1) 8 <3j. 309 at 333. 
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In the eouree of the liquidation of a Bank the Official Liquidator 
submitted claims against the directors under Section 886 of the Indian 
Companies Act on the ground that they had been guilty of a misfeas- 
ance in signing balance sheets, which they knew to be incorrect. The 
claim against a director was eventually settled by payment of 
Bs. 86,000 and the executors of the director's estate claimed the amount 
as a deduction against the income of the yecsr in which it was paid : 

Held, that under the circumstances the sum of Bs. 86,000 was not 
allowable either under the provisions of Section 10 or Section 18 of the 
Indian Income-tax Act, 1988. 

Cases referred to ; 

Commissioners of Inland Revenue «. Alexander Von Giebn & Co. Ltd [1920] 12 Tax 
Caa 332 : (1920) 2 K. B. 533 ; 89 L. J. K. B. 590 ; 123 L. T. 125 ; 35 T. L. R. 463. 

Amrita Bazar Patiika, In rs [1937] 5 I. T. R. 648. 

Commissicmer of Income-tax, Bnrma «. Gasper & Co., Rangoon [1940] 8 I. T. R. 

100 . 

Kaagra Valley Slate Company Ltd v. Commissioner of Income-tax, Punjab [1935] 
1. L. R. 16 Lab. 479 ; 3 I.T.R. 324 ; 7 I. T. C. 373. 

Ladimi Narain Gadodia v. Commissioner of Income-tax, Punjab [1934] I. Lb R. 16 
Lab. 494 ; 2 I. T. R. 322 ; 7 1. T. C 393. 

Ramaswami Chettiar and others «. Commissioner of Income-tax [1930] A. I. R 1930 
Mad. 808 ; 59 M. L. J. 403 ; 32 L. W 287 ; 127 1. C. 611 ; 4 I. T. C. 438. 

Case stated under Section 66 (2) of the Indian Income-tax Act (XI 
of 1922) by the Commissioner of Income-tax, Punjab, N. W. F. and 
Delhi Provinces : (Civil Beference Case No. 4 of 1941). 

STATEMENT OF CASi 

Facts of the case. — The late Bai Bahadur Sardar Narain Singh was 
one of the directors of the People’s Bank of Northern India. After the 
bank had gone into liquidation the Official Liquidator submitted claims 
against the directors under Section 286 of the Indian Companies Act 
on the ground that they had been guilty of a misfeasance in signing 
balance sheets which they knew to be incorrect. The claim against 
the Bai Bahadur was eventually settled by the payment of a sum of 
Bs. 86,000 to the Official Liquidator. This payment was made during 
the year under assessment and the executors of the estate claimed 
the amount as a deduction against the income of the year. The In- 
oome-tax Officer held that the deduction was inadmissable and his 
decision was confirmed by the Assistant Commissioner on appeal. 
The relevant extracts from their orders are appended as exhibits ‘ A ’ 
and ‘ B 

Qn«stioB for consideration. — Being dissatisfied with the Assistant 
Commissioner’s order the executors have submitted an application 
under Section 66 (2) of the Income-tax Act in which they have asked 
me to refer the following question to the High Court ; — 
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dissolved, and it was agreed that certain securities should be transferred 
to the respondent and certain sums of money paid over to him. He 
was in fact paid three sums of money. On the Ist April 1926, he was 
paid JB 2,00,000, on the 21st April 1926, £ 3,60,000, and between the 
26th April and 23rd June 1927, J6 3,27,260. It was found as a fact that 
these sums, although described as capital sums, did represent interest 
in part. The question was whether the respondent was liable to be 
taxed in respect of the interest portion. It was held that he was. In 
his judgment Bomer, L. J., said : — 

“ If he (respondent) had elected to take profits I cannot see how it 
could be suggested for a moment that any profits he so recovered 
could be regarded in any shape or form as damages. As we know, in 
the end he elected to take interest in lieu of profits. But any interest 
that the trustees were directed to pay him in addition to the principal 
sum would not be damages. As pointed out by James, L. J., in Vyte v. 
Foster^, the Court of equity did not punish trustees who had failed to 
perform their trust; the trustees would be ordered to pay the interest 
because in the eyes of equity that interest belonged to the plaintiff ; it 
was interest which had been earned, or must be deemed to have been 
earned, by the trustees by the use of the Plaintiff’s money.” 

We hold that the sum of Bs. 21,163 represented interest and not 
damages for the wrongful detention of money. Accordingly the answer 
to the question referred is that the Appellate Tribunal erred in holding 
that the sum represented damages. The Commissioner succeeds and he 
will have his costs Bs. 250. 

Beferenee answered accordingly. 


[In xbe Lasobb Hiaa Coubi.] 

BXBOUTOES OP SAEDAB NABAIN SINGH, In re. 

Din Mohammad and Salb, JJ. 

May 19, 1948. 

Indian Inoomb-tax Aot (XI op 1922), Sacs. 10 (2) (xii), 12— 
Business Expbnditubb— Dibbotob op Company— Mispbasahob Pbo- 

OBBDINOS AOAINSX DiBBOIOB IN CoUBI OP LIQUIDATION AMOUNT 

CONTBIBUTBD TO ASSBTS OP COMPANY BY WaY OP COMPENSATION 

Whbthbb Adlowabdb Dbduoxion — ^Indian Companibs Aot ("VH op 
1913), SBC. 236 (1). 

(1) S (3i. 309 at 333. 
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In the eourse of the liquidation of a Bank the Official Liquidator 
submitted claims against the directors under Section 286 of the Indian 
Companies Act on the ground that they had been guilty of a misfeas- 
a/nce in signing balance sheets, tohieh they knew to be incorrect. The 
claim against a director was eventually settled by payment of 
Bs. 86,000 and the executors of the director's estate claimed the amount 
as a deduction against the income of the year in which it was paid : 

Held, that under the circumstances the sum of Bs. 86,000 was not 
allowable either under the provisions of Section JO or Section 12 of the 
Indian Income-tax Act, 1922. 

Casas referred to ; 

Commissioners of Inland Revenue e. Alexander Von Glehn & Co. Ltd [1920] 12 Tax 
Cas. 332 : (1920) 2 K. B. 353 ; 89 L. J. K. B. 590 ; 123 L. T. 123 : 33 T. L. R. 463. 

Amrita Bazar Patrika, In re [1937] 3 I. T. R. 648. 

Commissioner of Income-tax, Burma v. Gasper & Co., Rangoon [1940] 8 I. T. R. 

100 . 

Kangra Valley Slate Company Ltd «. Commissioner of Income-tax, Punjab [1933] 
1. L. R. 16 Lab. 479 ; 3 I.T.R. 324 ; 7 I. T. C. 373. 

Lachmi Narain Gadodia v. Commissioner of Income-tax, Punjab [1934] 1. L, R, 16 
Lab. 494 ; 2 I. T. R. 322 : 7 L T. C 393. 

Ramaswami Chettiar and others o. Commissioner of Income-tax [1930] A. I. R 1930 
Mad. 808 ; 39 M. L. J. 403 ; 32 L. W 287 ; 127 L C. 611 : 4 I, T. C. 438. 

Case stated tinder Section 66 (2) of the Indian Income>tax Act (XI 
of 1922) by the CommisBioner of Income-tax, Punjab, N. W. P. and 
Delhi Provinces : (Civil Eeference Case No. 4 of 1941). 

STATEMENT OF CASL 

Facts of die case. — The late Bai Bahadur Sardar Narain Singh was 
one of the diiectore of the People’s Bank of Northern India. After the 
bank had gone into liquidation the Official Liquidator submitted claims 
against the directors under Section 286 of the Indian Companies Act 
on the ground that they had been guilty of a misfeasance in signing 
balance sheets which they knew to be incorrect. The claim against 
the Bai Bahadur was eventually settled by the payment of a sum of 
Bs. 86,000 to the Official Liquidator. This payment was made during 
the year under assessment and the executors of the estate claimed 
the amount as a deduction against the income of the year. The In- 
come-tax Officer held that the deduction was inadmissable and hit 
decision was conOrmed by the Assistant Commissioner on appeal. 
The relevant extracts from their orders are appended as exhibits ‘ A ’ 
and ‘ B ’. 

Qnestion for consideration. — Being dissatisfied with the Assistant 
Commissioner’s order the executors have submitted an application 
under Section 66 (2) of the Income-tax Act in which they have asked 
me to refer the following question to the High Court 
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“ Whether, in the circumstances of the case, the sum of Es. 86,000 
claimed as a deduction is allowable or not under the provisions of Sec- 
tions 10 and 12 of the Indian Income-tax Act, 1922.” 

A copy of the application is appended as exhibit ‘ 0 

Opinion of the Commissioner.— -Section 10 of the Income-tax Act 
relates to income from business, profession or vocation and Section 12 
relates to income from “ other sources ”. Income received from direc- 
tors’ fees is normally assessed under Section 12 and the latter would 
therefore appear to be the appropriate section in the present case. The 
point is however of no practical importance since the provisions of 
clause {xii) ot sub-section (2) of Section 10 and those of sub-section (2) 
of Section 12 are almost identical. Sub-section (2) of Section 12 states 
that “ such income, profits and gains shall be computed after making 
allowance for any expenditure (not being in the nature of capital ex- 
penditure) incurred solely for the purpose of making or earning such 
income, profits or gains.” The admissibility of the deduction depends 
on whether it can be held to satisfy these conditions. In this conne- 
tion 1 venture to invite a reference to the ease of the Commissioners 
of Inland Beoenue v. Alexander Von Olehn d Co,, Ltd, (12 Tax 
Gases 232) where it was held that a compromise penalty paid by the 
assessee-company in respect of a breach of the Customs Act, 1916, was 
not an admissible deduction for Income-tax purposes. The Master of 
the Bolls (Lord Sterndale) expressed his conclusion as follows ; — 

” Now, what is the position here ? This business could perfectly 
well be carried on without any infraction of the law at all. This 
penalty was imposed because of an infraction of the law and that does 
not seem to me to be disbursement or expense which was laid out or 
expended for the purpose of such trade, manufacture, adventure or 
concern.” 

Jfollowing the above ruling the Calcutta High Court refused to 
allow as a deduction the expenses incurred by a newspaper in defend- 
ing the editor and printer and publisher in an action for contempt of 
Court— 1987 1. T. B., 648. In my opinion the circumstances of the 
present case are clearly analogous. Here also the payment was made 
in respect of a breach of the law, and it was in no way necessary for 
the late Bai Bahadur Sardar Narain Singh to incur such expenditure 
in order to earn his income from fees as a director of the Company. I 
submit therefore that the answer to the question which has been stated 
should be in the negative. 

TeTc Chand, for the Assessee. 

Ba^ Krishna for the Commissioner. 
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JUDGMENT. 

Din Mohammad, J. — This is a reference under Section 66 (2) 
made by the Commissioner of Income-tax, at the instance of the execu- 
tors of the estate of the late Bai Bahadur S. Narain Singh. The ques- 
tion at issue arose in the following circumstances : — 

Bai Bahadur Narain Singh was one of the directors of the People’s 
Bank of Northern India, which went into liquidation some time in 
1985, and was placed in charge of an official liquidator. In the course 
of the liquidation proceedings it was suspected that the directors of the 
Bank had been guilty of issuing false balance-sheets and of otherwise 
misappropriating the money under their control and consequently it 
was decided to take action against them under the relevent sections of 
the Indian Companies Act. Misfeasance proceedings were actually 
started against Bai Bahadur Narain Singh among others and in the 
course of those proceedings Bai Bahadur Narain Singh expressed his 
willingness to pay Bs. 35,000 in order to get rid of them. This offer 
was accepted. The Bai Bahadur paid the money and the proceedings 
were dropped, la the return submitted on behalf of the Bai Bahadur 
for the assessment year 1989-1940, the executors claimed a deduction 
for this amount. Their claim, however, was rejected by the Income- 
tax Officer as well as by the Assistant Commissioner on appeal. 
Thereupon, the executors made a petition to the Commissioner under 
Section 66 (2) of the Indian Income-tax Act, requiring him to refer to 
this Court the following question : — 

" Whether in the circumstances of the case, the sum of Bs. 85,000 
claimed as a deduction is allowable or not under the provisions of Sec- 
tions 10 and 12 of the Indian Income-tax Act, 1922.” 

The Commissioner has acceded to the request of the executors but 
has expressed an opinion that the deduction claimed by them is not a 
permissible deduction. ^ 

Counsel for the executors has urged that the deduction falls both 
under Section 10 (2) (xii) and Section 12 (2) of the Income-tax Act. * 
The relevant provisions may for facility of reference be reproduced 
below : — 

Section 10 (;9). — ” Such profits or gains shall be computed after 
making the following allowances, namely : — 

(xii) Any expenditure (not being in the nature of capital expen- 
diture or personal expenses of the assessee) laid out or expended wholly 
and exclusively fenr the purpose of such business, profession or voca- 
tion.” 

Section IS (8). — " Such income, profits and gains shall be comput- 
ed softer making allowance for any expenditure (not being in the 
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nature of capital expenditure) incurred solely for the purpose of mak* 
ing or earning such income, profits or gains." 

Counsel for the executors further refers to Section 236 (1) of 
Indian Companies Act in support of his contention, the material por- 
tion of which reads as follows : — 

“ Where in the course of winding up a company, it appears that 
. , , . of any past or present director- .... has mis-applied 

.... any money or property of the company, or been guilty of any 
misfeasance or breach of trust in relation to the company, the Court 
may on the application of the liquidator, .... examine into the con- 
duct of the director .... and compel him to repay or restore the 
money or property or any part thereof respectively with interest at 
such rate as the Court thinks just, or to contribute such 
sum to the asests of the company by way of compensation in respect of 
the mis-application, retainer, misfeasance or breach of trust as the 
Court thinks just." 

Counsel for the executors argues that inasmuch as the late !Bai 
Bahadur was called upon by the Court to contribute Bs. 36,000 assets 
of the bank in the capacity of a director of the Bank, this expenditure 
was incurred by him for the purpose of this business and could not 
therefore be computed in the assessable income. I, however, think that 
apart from all other considerations and independently of all 
the authorities cited to us, the proposition advanced by the 
executors cannot be accepted on a strict interpretation of the provisions 
of law relied upon by them. In the first place, the working of both 
Sections 10 (2) (xii) and 12 (2) definitely exclude any expenditure in 
the nature of capital expenditure and counsel has not made any 
attempt to show that the expenditure incurred by the Bai Bahadur for 
which this deduction is claimed was not of this nature. All that he 
^stressed was that the sum was not levied as penalty but as contribution 
to the assets of the company as contemplated in the alternative by 
Section 236 of the Companies Act. But even if this was so, it does not 
necessarily lead to the conclusion that it was not in the nature of 
capital expenditure.' A contribution made by a shareholder of a com- 
pany to its assets will not ordinarily be a permissible deduction. How 
can this contribution which under the terms of the statute is a con- 
tribution to the assets of the company be placed ou different footing ? 
Secondly, as I read Section 10, it contemplates profits and gains of a 
business, profession or vocation carried on by an'-assessee and sub- 
section (2) of that section enumerates the allowances which are to be 
made in calculating such profits or gains. . Item No. (xii) definitely 
contemplates that the expenditure to be eBoluded should have been 
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“ laid OQt or expended wholly and exolnsively for the purpose of such 
business, profession or vocation.” It cannot in any sense of the term 
be contended by the executors, that this sum was so spent for the 
purpose of the business, profession or vocation in respect of which the 
return was furnished by the assessee. Similarly sub-section (2) of 
Section 12 emphasises the fact that the expenditure to be excluded 
must be one “ incurred solely for the purpose of making or earning 
such income, profits or gains.” On the terms of these provisions, 
therefore, this deduction cannot be claimed. Thirdly, in my view the 
deduction to be made should relate to the income which is included in 
the return as in both the provisions relied upon the words " income, 
profits and gains” are qualified by the word " such” and this evidently 
means that the income, profits or gains from which a deduction is to be 
made are those which are shown as taxable in the return in which the 
deduction is claimed. 

Counsel for the executors referred to an unreported English case 
in which a solicitor had been allowed to deduct the loss incurred by 
him in compensating his client for neglecting to perform his duty 
towards him in a proper manner. He further relied on footnote (q) 
appended to paragraph 4 at page 112 of 'Pratt and Bedman’s Income- 
taa Law. None of these authorities, however, is in point. In fact, if 
properly scrutinised the cases relied on go against the executors. A 
loss incurred in a business may be lawfully deducted but by no stretch 
of language can the sum under discussion be described as a loss. 

Counsel for the Commissioner places his reliance on the principles 
deduoible from Commissioners of Inland Sevenue v. Alexander Von 
QleJm dt Co., Ltd.^, In re Amrita Baear Patrika^, Eangra Valley Slate 
Company, Ltd. v. Commissioner of Income-tax, Pwyab^, Lachmi 
Narain Qadodia and Co. v. Commissioner of Income-tax, Punjab*, 
Bamaswami Chettiar and Others v. Commissioner of Ineome-taa^ and 
Commissioner of Income-tax, Burma v. Qasper and Company, Bangoon*. 
1 consider that though these judgments too do not directly touch the 
matter now before us, their ratio decidendi can be safely relied upon 
in disposing of this matter. 

I would, therefore, hold that the deduction claimed is not permis- 
sible and answer the question put to us accordingly. 1 would farther 
allow full costs of this reference to the Commissioner. 

Salb, J. — 1 agree. Beferenee answered accordingly. 

(1) '1920) 12 Tax Cas. 232. (4) (1934) 2 I.T.R. 322 ; I.L.R. 16 Lah. 494. 

(2) (1937) 3 LT.R. 648. (S) (1930) A.I.R. 1930 Mad. 808. 

(3) (1933) 3 1.T.R. 324 ; I.I.,R. 16 Lah. 479. (6) (1940) 8 I.T.R, 100. 

1—37 
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[In thb Madbas High CorBi.] 

0. K. MAMAD KEYI 

v. 

OOMMISSIONEE OF INCOME-TAX, MADRAS. 

Sib Lionbl Lbaoh, C.J., and Laebhmana Bao, J. 

August 20, 1943. 

Indian Inoomb-tax Act (XI ob 1922), Sbo. 9 (1) (iv) and (v) — 
Inooub pbom Pbopbbtt — Allowances — Ubban Immovable Pbo- 
PBBi'': Tax Levied dndbe Bombay Finance Act, 1932 — Whbtheb an 
‘ Annual Ohaegb ’ — Whbtheb ‘ Land Revenue ’ — Bombay Finance 
Act, 1932, Sec. 24-B— Bombay Finance (Amendment) Act, 1939— 
Bombay Finance (Second Amendment) Act, 1939. 

The urban immovable property tax levied on immovable property 
situated in the City of Bombay under the Bombay Finance Act, 1982, 
as amended by the Bombay Finance (Amendment) Act, 1939, and which 
by Section 24-B of that Act, introduced by the Bombay Finance 
(Second Amendment) Act, 1939, becomes a first charge on the property 
subject to the prior payment of land revenue, does not come within the 
expression “ att annual charge ” in Section 9 (1) (iv) of the Income-tax 
Act. The tax is in no way different from taxes levied by a municipa- 
lity and it does not constitute 'land revenue' within the meaning of 
Section 9 (1) (v) of the Income-tax Act, 

Consequently an assessee who owns immovable property in the City 
of Bombay is not entitled to deduct from his income from property either 
under Section 9 (1) (iv)or Section 9 (1) (v) of the Income-tax Act the 
urban immovable property tax levied wider the Bombay Finance Act, 
1982, as amended by the Bombay Finance (Amendment) Act, 1989. 

Cases referred to 

Commissioner of Income-tax, Bombay o. Mahomedbboy Rowji [1943] (11 1.T.R. 320). 

Dak^na Mohun RoyChowdhry e. SarodaMohun Roy Chowdbry [1893] (20 I. A. 160). 

Case refereed to the Madras High Court by the Income-tax 
Appellate Tribunal under Section 66 (1) of the Income-tax Act (XI of 
1922) as amended by Section 92 of the Income-tax (Amendment) Act 
(Vn of 1939) in Application 66 R. A. No. 11 Madras of 1942-43 on its 
file for decision on the following question of law, vie ., : — 

“Whether the sum of Rs. 10,880 (or any portion of it) being Urban 
Immovable Property Tax paid under the Bombay Finance Act is not 
an admissible deduction under Section 9 (1) (iv) or 9 (1) (v) in computing 
the income from property under Section 9 of the Income-tax Act.” 

Case Referred No. 17 of 1943, 
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Under Section 33 of the Indian Income-tax Act (XI of 1922) 
the Income-tax Appellate Tribunal, Calcutta Bench, consisting of 
B. P. Ybbma (Judicial Member) and P. N. S. Aitab (Accountant Mem- 
ber) delivered the following judgment on 24th July 1942. 

JUDGMENT OP THE APPELLATE TRIBUNAL. 

“ Three objections have been raised in this appeal and they are : — 

(i) Increase by the sum of Bs. 18,000 of the income from property 
in respect of two items 117 and 118 in the list of schedule of " pro- 
perties ’’ submitted by the appellant ; 

(ii) disallowance of the sum of Bs. 10,880 paid as urban property 
tax in respect of properties in Bombay, claimed as deduction in arriv- 
ing at the income under the head “ property ” ; 

(iii) disallowance of the sum of Bs. 681 scavenging tax, water tax, 
lighting tax and education tax paid in respect of properties at Ganna- 
nore, Tellicherri, Calicut and Mangalore, income of which has been 
charged under the head income from “ property.” 

The appellant has filed an application requesting an enquiry into 
the matters alleged and it as been placed on the file. 

2. The appellant contends that in respect of item 117 the pro- 
perty had been given on six years* lease and the rent was fixed at 
Bs. 660 per mensem and the increase of this income from this property 
by Bs. 10,000 as made by the Income-tax Officer on the basis of Valu- 
ation made by the Bombay Municipality is not warranted. He contends 
that under the Bombay Municipal Act taxes are levied on the basis of 
” rateable value ” of buildings, vide Section 140 (a), (b) and (o) of that 
Act. The term ' rateable value ’ has not been defined in the Act but 
there is a difference in the rateable value and the letting value and be 
states that the Bonbay Municipal Act provides that when the two are 
different the proportionate tax on the difference will be recovwable by 
the landlord from the tenant. On this he argues that the adoption of 
the Bombay ‘ rateable value ’ in respect of this property for arriving 
at the bona fide annual value was not justified. We find this contention 
of the appellant has not been considered by either of the officers below. 
With regard to item 118 the appellant contends that the annual rental 
value was Bs. 800 per year or Bs. 25 per month whichiie has given in 
the schedule, that the building on that land belonged to the sub-lessee 
and the income from that property does' not belong to him and there- 
fore the assessment by the Income-tax Officer of the sum of Bs. 3,000 
on this account was not warranted. We find this contention of the 
appellant goes to the very root of the assessment but this has not been 
considered either by the Income-tax Officer or the Appellate Assistant 
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OoiQinissioiier. We, therefore, cancel this portion of the assessment 
order and direct the Income-tax OflBioer to examine the contention of 
the appellant in respect of these two objections and dispose of it accord- 
ing to law. 

5. As regards the second objection regarding the disallowance of 
urban property tax paid, we are unable to accept the appellant’s con- 
tention that it is an admissible deduction. We do not find this item 
included in the list of deductions mentioned in the section itself. He 
contends that this is in the nature of land revenue and when payment 
of land revenue is allowed, deduction of this should also be allowed. This 
is a tax levied by the Bombay Government under the Finance Act and 
it is a tax on land and building based on the rateable value and is there- 
fore not an admissible deduction under the Income-tax Act. 

4. The next contention as regards this disallowance of Bs. 681 
scavenging tax, water tax, lighting tax and education tax paid in 
respect of properties in Madras Presidency, the Income-tax Officer 
declined to allow on the ground that under the Madras Municipal Act 
these amounts are payable by the owner and not by the occupier. The 
appellant contends that these are occupier’s burden borne by the owner 
and are to be considered in arriving at the hotub fide annual value. This 
aspect of the matter it would appear has not been considered by the 
Income-tax Officer. His order in respect of this disallowance is set 
aside and he is directed to enquire into this claim of the appellant that 
it is the occupier’s burden borne by him and if that is found to be so, 
the appellant will be entitled to the deduction. 

6. The result is the appeal is partially allowed and the Income- 
tax Officer is directed to make a fresh enquiry in regard to the items 
mentioned in the order.” 

On the application of the assessee under Seotioc^66 (1) of the Indian 
Income-tax Act (XI of 1922), the Appellate Tribunal referred the 
case to the Madras High Court. 

STATEMENT OF CASE. 

” The applicant seeks reference of the following question of law 
said to arise from the order of this Bench of the Tribunal dated the 
24th July 1942, to the High Court of Judicature at Madras : 

” Whether the whole or any portion of Es. 10,880 paid by the 
assessee to the Bombay Government under the Finance Act as amend- 
ed by Section 7 of Act IV of 1989 and Act I of 1940 is not a permis- 
sible deduction under the Income-tax Act ? ” 

2. The Commissioner of Income-tax, Madras, who is the respond- 
ent to this application has submitted his reply under Buie 64 of the 
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Tribnnal Bales and has stated that the question that arises out of the 
order of this Bench of the Tribunal is as under : — 

“ Whether the sum of Bs. 10,880 (or any portion of it) being 
Urban Immovable Property tax paid under the Bombay Finance Act 
is not an admissible deduction under Section 9 (1) (iv) or 9 (I) (v) in 
computing the income from property under Section 9 of the Act?*^ 

The respondent has further challenged certain statemeikt of facts 
as being incorrect. The reply of the Commissioner is made a part of 
the record to be submitted to the High Court. The question to be 
referred hereafter being one of law we proceed to state the case. 

3. The question raised can be stated in a small compass as it oon» 
cerns merely one item regarding the imposition of tax called the Urban 
Immovable Property Tax under the Bombay Finance Act, 1989. It 
was contended before us that the Bombay Urban Immovable Property 
Tax is an admissible deduction under Section 9 of the Indian Income- 
tax Act. This Bench of the Tribunal however, did not agree with the 
contention of the applicant. Admissible deductions are mentioned in 
Section 9 of the Indian Income-tax Act. Anything beyond that is not 
an admissible deduction. 

4. The point raised was that the tax paid is in the nature of the 
land revenue and that it should have been allowed under the category 
of land revenue allowable under Section 9 (1) (iv) or in any case under 
Section 9 (1) (v) of the Indian Income-tax Act. It was common ground 
before us that the tax is levied by the Bombay Government under its 
Finance Act and that the amount of the tax is determined both on the 
land and the building based on the rateable value. The land revenue 
may be defined as the revenue derived by State by taxation of land and 
of profits from lands. Generally land revenue is assessed on agricultural 
land (?) Provincial Acts as it is revenue of State purely on land. In the 
case before us it is not the land, the value of which is estimated for 
Urban Property Tax Act but as the name itself indicates it is on ac- 
count of the property in the urban area. It is the nature and valuation 
of property that determines the tax and not the land on which it stands. 

6. It appears clearly that this was not tax on land nor can the 
imposition be called land revenue. What the Government has to take 
into consideration in arriving at the value is the letting value of the 
building inclusive of the land on which it stands and not the laibd alone. 
This Bench of the Tribunal accordingly considered that it is not land 
revenue and as such it is npt an admissible deduction. 

6. This Bench of the Tribunal, however, has not considered the 
amount of the valuation of the tax whether it represented correctly the 
figure but only ruled against the appellant on the question of law raised. 
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7, The question therefore which is raised and which is one purely 
of law is referred to the High Court in the following form 

Question of law referred, — “ Whether the sum of Rs. 1,880 (or 
any portion of it) being Urban Immovable Property Tax paid under 
the Bombay Finance Act is not an admissible deduction under Sec- 
tion 9 (1) (iv) or 9 (1) (v) in computing the income from property 
under Section 9 of the Income-tax Act?” 

8. The papers mentioned in the Index attached will form the 
paper book in this case.” 

M. Suhharaya Ayyar, for the assessee. 

K. V. Sesha Ayyangar, for the Commissioner. 

JUDGMENT. 

(Judgment of the Court was delivered by the Hon’ble the Chief 
Jnstice). 

The assessee who is a resident of Tellichery owns immovable 
property of considerable value in the City of Bombay. In respect of 
the financial year 1910-41 he contended that he was entitled to deduct, 
when calculating bis income assessable under Section 9 of the Income- 
tax Act, the sum of Bs. 10,880 which he had been compelled to pay by 
the Government of Bombay as urban immovable property tax on his 
properties within the City of Bombay. The Income-tax anthorities 
rejected his contention and the Appellate Tribunal, Calcutta Bench, 
held that they were right. Thereupon the assessee asked the Tribunal 
to state a case to this Court under Section 66 (1). The Tribunal 
acceded to this request and the question referred is in these words : — 

“Whether the sum of Es. 10,880 (or any portion of it) being 
Urban Immovable Property Tax paid under the Bombay Finance 
Act is not an admissible deduction under Section 9 (1) (iv) or 9 (1) (v) 
in computing the income from property under Section 9 of the In- 
come-tax Act ? ” 

Sub-section (1) of Section 9 says that the tax shall be payable by 
an assessee under the head “ Income from property " in respect of the 
bona fide annual value of property consisting of buildings or lands 
appurtenant thereto of which he is the owner, other than snob portions 
of the property as he may occupy for the purpose of his business, pro- 
fession or vocation. The sub-section proceeds to set out what deduc- 
tions can be made. Clause (iv) of sub-section (1) allows inter alia a 
deduction where the property is subject to an annual charge not being 
a capital charge, the deduction being the amount of the charge. 
Clause (v) allows an assessee to deduct any sums paid “ on account of 
land revenue.” The assessee says that he is entitled to make the 
deduction under one or other of these clauses. 
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The Bombay Finance (Amendment) Act, 1939, added a new chapter 
to the Bombay Finance Act, 1932. The new chapter contains a pro* 
vision with regard to the imposition of the urban immovable property 
tax on lands and buildings in the City of Bombay and in other parts of 
the Bombay Presidency. The tax in the City of Bombay is 5 per cent, 
on the annual letting value. By the Bombay Finance (Second Amend- 
ment) Act, 1939, certain further amendments were made in the Act of 
1932. One of these amendments was the insertion of Section 24-B in 
the chapter relating to the urban immovable property tax. This sec- 
tion reads as follows : — 

Notwithstanding anything contained in any law and notwith- 
standing any rights arising out of any contract or otherwise howsoever, 
all sums due on account of the Urban Immovable Property Tax levied 
under Section 22 or as a penalty imposed under Section 24-A for failure 
to pay such tax, in respect of any building or land, shall, subject to the 
prior payment of the land revenue, if any, due to the Provincial G-overn- 
ment thereon, be a first charge upon the said building or land and upon 
the movable -property, if any, found within or upon such building or 
land and belonging to the person liable for such tax or penalty." 

In the first place the assessee says that as a charge is created by 
this section he is entitled to the deduction under clause (iv) of sub- 
section (1) of Section 9 of the Income-tax Act. To accept this conten- 
tion would mean that municipal taxes are deductible under this clause 
because' the amounts due in respect of municipal taxes levied are like- 
wise made a charge on the property. Municipal taxes are not deductible 
under Section 9 and Mr. M. Subbaraya Ayyar, on behalf of the assessee 
has accepted this. In a recent case heard by the Bombay High Court 
it was suggested that the municipal taxes represent an annual charge 
upon the property within the meaning of Section 9 (1) (iv), but this 
contention was rejected. See Commissioner of Ineome-iax, Bombay 
V. Mahomedbhoy Bowji^. Section 24-B of the Bombay Finance Act, 
1932, does not create “ an annual charge ’’ upon the property. It 
operates to create a charge should the owner of the property fail to pay 
the urban immovable property tax. That is not an annual charge 
within the meaning of Section 9 of the Income-tax Act. There is no 
substance in the firpt contention. 

The second contention, that based on clause (v) is perhaps more 
arguable, but here again we consider that the proper view was taken 
by the Appellate Tribunal. The term “ land revenue” is not defined in 
the Income-tax Act, or, as far as we are aware, in any other statute. In 
Dakshina Mohtm Boy Chotodhry v. Saroda Mohun Boy Ohotodhry^, 
(1) (1943) 11 I.T.R. 320. (2) 20 LA. 160, 
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Lord Macnaghlien in delivering the jndgment of the Privy Council 
observed : 

“ The G-overnment revenue represents that portion of the produce 
of the land which from time immemorial has been considered in eastern 
countries to belong as of right to the sovereign power in the State. In 
India payment in kind has long since been commuted for a money pay> 
ment, which in some cases is fixed permanently and in others is liable 
to revision by periodical settlements. Sometimes the Government 
revenue is spoken of as quit-rent, sometimes as a land tax. But, how- 
ever it may be described and however it may have been assessed, it is 
the first and paramount charge upon the land, and if default is made in 
payment the estate is sold in a summary way.” 

The Legislature of the Bombay Presidency clearly does not regard 
the urban immovable property tax as constituting “ land revenue.” 
This is shown by Section 24-B which makes the charge subject to the 
prior payment of the land revenue, if any, due to the Government. 
Mr. Subbaraya Ayyarhas contended however, that we should ignore 
what is said in Section 24-B because in the City of Bombay lands are 
held in freehold and part of the tax must be allocated to the land. A 
tax on land must, he says, be regarded as being laud revenue. He 
admits that this argument will not apply to lands held outside the City 
of Bombay, because such lands already pay revenue to Government. 
We cannot accept this argument. If the tax does not constitute “ land 
revenue ” within the meaning of Section 9 (1) (v) of the Income-tax 
Act in respect of lands outside the City of Bombay it does not con- 
stitute land revenue within the City. In our opinion the urban im- 
movable property tax of the Bombay Presidency is in no way different 
so far as the Income-tax Act is concerned from taxes levied by a muni- 
cipality. Moreover the Bombay Act itself distinguishes it from land 
revenue.” 

Por these reasons the answer to the reference is that the assessee 
is not entitled to any deduction. The assessee must pay the costs of the 
reference Bs. 260. 


Be/erence ansmred accordingly. 
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[In ihb Lahobb Hioh Coubi.] 

LAKSHMI NAEAIN GADODIA & 00., In re 
Din Mohammad aod Sadb, JJ. 

May 18, 1943. ' 

Indian Inoomb-iax Aoi (XI of 1922), Bbos. 8, 84, 66 (3) — Stains 
OF Assbssbb — ^Individual ob Hindu Undividbd Pamilt — Sblf- 
Aoquibbd Pbopbbiy — Assbssmbnt As Individual fob Sbvbbal Ybabs 
— ^Adopibd Son Subsbqubntly Tabbn into Business — Statement 
THAT Business Belongs TO Joint Pamilyand Assessment Aooobd- 
iNOLY — ^N otiob Undeb Sbo. 34 FOB Bb-assbssmbnt As Individual — 
Legality — Value of Affidavit — Status — Question of Pact — 

JUBISDIOTION OF HIGH OOUBT. 

The msessee who was earrying on business m partnership with ano- 
ther, separated from the latter in 1984 and took his adopted son into 
the business and the son begem to work with him. The business of the 
assessee being self-ctequired, he was assessed up to 1936-36 in his indi- 
vidual capcMsity both for income-tax and super-tax. In 1986-37 he was 
assessed for the first time as a Hindu undivided family consisting -of 
himself and his adopted son. In 1987-88 the Income-tax Officer ex- 
amined him on the question of status asid ,aecepted his contention that 
the assessmmt should be made on him as a Hindu undivided family in 
view of the adoption of a son. On 99nd February 1988, the Income-tax 
Officer decided that the status of tlw assessee should be that of an indi- 
vidual and issued a notice under Section 84 to revise the super-tax 
assessment for 1987-88, In response to this notice the assessee made a 
return as a member of a Hindu undivided family and filed an affidavit 
to the effect that all the property of the firm was the property of a joint 
Hindu family consisting of himself and his adopted son. 

Held, (») that Section 84 gives power to the Income-tax authorities 
to take action, where, inter alia, the assessee has been assessed at too 
low a rate or has been the subject of an excessive relief under the Act " 
and that therefore under the cvrcumstances of the ease the Income-tax 
Officer was empowered to use Section 84 ; 

( ii) that the question of status would normally be a question of 
fact and the High Court would have no jurisdiction to interfere with 
the finding of the Income-tax authorities arrive at on a proper appre- 
ciation of tha facts, but in arriving at this finding they should not mis- 
appredate the law bearing on the subject; 

{Hi) that as a clear intention to waive the separate rights of the 
assessee to the properties was established by the affidavit, the Income-tax 
1—98 
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authorities should have found that the properties belonged to a joint 
Hindu family. 

Obiibb. — Thejurisdietion of the High Court under Section 66 (3) 
is confined to those matters which are contained in the application made 
to the Commissioner under Section 66 (2) and it is only in relation to 
such matters that the refusal of the Commissioner to state a ease can 
subsequently be investigated. 

Cases referred to 

Raj Kishore v. Madan Gopal (1932) 13 Lah. 491 ; 143 I.C. 249. 

Som Chand Maluk Chand o. Commissloiier of Income-tax (1938) 6 I.T.R. 297 ; 1938 Lab. 
477 ; 177 I.C. 222 ; 40 PX.R. 308 ; A.I.R. 1938 Lab. 545. 

Case stated under Section 66 (S) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, Pnnjab : (Civil 
Beference Case No, 6 of 1941). 

STATEMENT OF CASE. 

“ Facts of the case. — Seth Lakshmi Narain Qadodia (hereinafter 
called the assessee) is a Hindu governed by the Mitakshara Law. The 
family originally belonged to Bhiwani in the Hissar District where 
they owned a residential house worth about Bs. 5,000. It is admitted 
that this is the only ancestral property and that there is no ancestral 
business. The assessee moved to Delhi about fifty years ago and obtain- 
ed employment with a Delhi firm. Later he entered into partnership 
with a firm styled Gowardhan Das-Bam Gopal and after some time he 
started another business under the name of L. N. Gadodia & Co., in 
partnership with a certain Benarsi Das. This partnership was dissolv- 
ed in 1934. Since then the assessee has been carrying on the business 
under the same name without any outside partner. It is admitted that 
apart from the ancestral property at' Bhiwani the whole of his present 
income is self-acquired. He had only one child (a daughter) who is 
now married. In or about the year 1924 he adopted a boy named Bam 
Gopal as his son and this adopted son is now about 21 years old. He 
was removed from college at about the age of 16 and since then he has 
been working in his adoptive father’s business. 

Up to the year 1935-36 all assessments were made on Seth Lakshmi 
Narain Gadodia as an individual, and he appears to have raised no 
objection to this procedure. The assessment order for 1936-37 again 
shows the status as “ individual ” but the Income-tax Ofiicer, without 
recording any finding on the subject, treated the income as the income 
of a Hindu undivided family for the purpose of super-tax, allowing 
exemption on the first Es. 76,000 instead of the first Bs. 30,000. In 
1987-88 the Income-tax Officer examined the assessee on thia point n-T ^d 
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accepted hie contention that the asseeement should be made in the 
status of a Hindu undivided family in view of the adoption of a son. 
Subsequently, however, it was realised that this fact alone was not 
sufficient to convert the income derived from the assessee's self-acquired 
property into the income of a joint family. A notice was, therefore, 
issued under Section 34. The assessee then claimed that be had thrown 
his self-acquired property into the common stock, but the Income-tax 
Officer did not accept this contention and made a supplementary assess- 
ment by which he imposed super-tax on the excess of over Es. 30,000. 
This decision was confirmed by the Assistant Oommissioner on 
appeal. Copies of the assessment and appellate orders are appended as 
Exhibits ' A ’ and ' S The assessee then submitted an application 
under Section 66 (2) but my predecessor refused to interfere with the 
assessment or to make a reference to the High Court. Copies of the 
application and of my predecessor’s order are appended as Exhibits’ C ’ 
and ‘ D 

Questions for consideration. — As a result of a subsequent petition 
under Section 66 (3) I have been required to refer the following ques- 
tions of law : — 

(1) Is the notice under Section 34 justified in the circumstances 
of this case ? 

(2) Has all the evidence on the record been considered in arriv- 
ing at the finding whether the assessee has or has not divested himself 
of the self-acquired property and the property belongs how to the joint 
Hindu family ? 

Opinion of the Commissioner. — As regards the first question I 
venture to point out that in his application under Section 66 (2) the 
assessee did not dispute the validity of the supplementary assessment 
and this point was therefore not discussed in the order passed by my 
predecessor. In the case of 8om Chund-Mahtk Chand v. Oommistioner 
of Income-tax, Punjab^, it was held that the jurisdiction of the High 
Court under Section 66 (3) is confined to those matters which are 
contained in the application made to the Commissioner under Sec- 
tion 66 (2) and that it is only in relation to such matters that the refusal 
of the Commissioner to state a case can subsequently be investigated. 
If, however, your Lordships are disposed to consider the question I 
would respectfully invite a reference to the decision of the Bombay 
High Court in Commietioner of Income-tax, Bombay v. JD. B. NaiJc^ 
where it was held in exactly similar circumstanoes that the Income-tax 
Officer was entitled to take action under Section 34 with a view to 
reducing the super-tax exemption which had previously been allowed. 

(1) (1938) 6 I.T.R. 297. (2) (1939) 7 I.T.R. 362. 
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As regards the second question it is an accepted principle of Hindu 
Law (MuUd's Hindu Law, 9th edition, page 246) that where a member 
of a joint family claims to have thrown his self-acqnired property into 
the common stock a clear intention to waive his separate rights must 
be established, and snch intention cannot be inferred from the mere 
fact of his allowing the other members of the family to nse it con- 
jointly with himself. Since the mandamus order was received I 
have given the assessee a further opportunity of explaining the evid- 
ence on which he bases his claim that this was in fact his inten- 
tion. The material now available on the records may be summarised 
as follows : — 

(1) The assessee produced before the Income-tax OfScer an affi- 
davit, dated the 12th of April, 1988, to the effect that hie adopted son, 
his wife and himself constituted a joint Hindu family and that all the 
property originally owned and acquired by him had been voluntarily 
thrown into the common stock. This affidavit was only filed after 
the receipt of the notice under Section 34 which was issued 
on the 22nd of i^ebruary, 1988, and as my predecessor has pointed out 
in his order it is not of much value in view of the provisions of Sec- 
tion 64 of the Income-tax Act. As the affidavit forms a part of the 
confidential records of the Income-tax Department it is not accessible 
to the general public and cannot therefore be used against the assessee. 
There is no evidence that he has made any public declaration to the 
same effect. 

(2) In the year 1928, about four years after the adoption, the 
assessee transferred a sum of Bs. 1,00,000 to a trust whose income was 
to be used for educational and other charitable purposes. Under the 
terms of the trust deed his adopted son is to become a trustee after his 
death, but' this provision does not necessarily imply that the rest of his 
self-acquired property is joint. Indeed the fact that the trust was 
created indicates that the assessee still regarded his property as belong- 
ing to himself individually. 

(8) In 1933 certain property was, acquired in the joint names of 
the assessee and his adopted son, and about the same time certain other 
property was acquired in the name of the son alone. When the 
Income-tax Officer asked fox the account books of that year he was told 
that they had been destroyed. He found, however, from subsequent 
accounts that expenses amounting to Bs. 40,000 which had been spent 
on protracted litigation in connection with the same property had at 
first been debited to " Glharkhaxch ” or household expenses but had 
later been adjusted in the personal account of the assessee. The rental 
income of the property had also been adjusted in his personal accotint. 
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If the assessee had consistently made all purchases in the joint names, 
or in his own name as Jcarta of the family, and had adjusted all pay- 
ments in joint accounts, that would certainly have supported his present 
contention, but it is clear that he has not in fact adopted a consistent 
procedure of this kind, and the accounts which he has made available 
seem rather to indicate that he still regards the assets in question as 
his personal property. 

(4) On the 17th December, 1938, the assessee intimated to the 
various banks with which he had dealings that my son Bam Gopal 
has become a major and is authorised to operate the accounts.” This, 
however, is a letter which might well have been written with regard to 
a new partner or manager of a business, and does not necessarily imply 
that the assets are jointly owned. There is no evidence of the opening 
of any joint family account as distinct from the private accounts in the 
name of the assessee himself. 

(6) In the invitations sent out in connection with the wedding of 
Bam Gopal which was celebrated in December, 1939, the assessee and 
his wife described him as ” their son.” This fact might help to esta- 
blish the genuineness of the adoption, if that were in dispute, but it is 
scarcely relevant to the question of the ownership of the assets. 

For the above reasons 1 submit that the evidence has been duly 
considered, and that it is not suflBcient to establish a definite intention 
to waive separate rights in the property. 

I am, therefore, of opinion that both questions should be answered 
in the affirmative.” 

Hf. C. Mahajan, A* JB. Kapur and Bhagwat Dayal, for the assessee. 

Baj Krishna^ for the Commissioner. 

JUDGMENT. 

Sale, J.— This is a case stated by the Income tax Commissioner , 
in response to a mandamus by a Bench of this Court on a petition by 
Seth Lakshmi Narain Gadodia, assessee, who carried on business in 
Delhi under the name of L. N. Gadodia & Co. The assessment in 
question is for the year 1937-38. The material facts are that Seth 
Lakshmi Narain Gadodia started business in Delhi many years ago, in 
a partnership styled Gowardhan Das Bam Gopal. Later, the name of 
the firm was changed to L. N. Gadodia & Co., and until 1934 was car- 
ried on in partnership with one Benarsi Das. This partnership was 
dissolved in 1984. Since then Seth Lakshmi Narain Gadodia has been 
carrying on business under the same name without any outside 
partner. Apart from the possession of an ancestral house at Bhiwani 
(which is immaterial for the purposes of this reference) the whole of the 
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prop6r(.y I'clatiQ^ to the ]Delhi firm is self^ac^uired. In or about the 
year 1924 Seth Lakshmi Xarain dadodia adopted a son named Kam 
Gopal, then aged about 5. The education of this boy ceased in 1934, 
when Seth Xiakshmi Narain Gadodia took this boy then aged about 16 
into his business, since when he has been working in his adoptive 
father’s business. 

Up till 1986-86 Seth Lakshmi Narain Gadodia was assessed in his 
individual capacity both for income-tax and super-tax. In 1986-37 he 
was for the first time assessed as a Hindu undivided family, for 1937-38, 
by an order dated 29th November 1937, a definite finding was record- 
ed by the Income-tax Officer that he was a karta of an un iivided Hindu 
family and he was again assessed accordingly. The undivided family 
in question according to the petitioner consisted of himself and his 
adopted son Bam Gopal. 

But on the 22nd of February 1938, the same Income-tax Officer 
issued a notice under Section 84 of the Income-tax Act to revise the 
assessment for 1937-88. On 26th March 1938 the assessee made a re- 
turn in response to this notice as a member of a Hindu undivided 
family and in this connection on 12th April 1938 he filed an affidavit 
to the effect that all the property of the firm was the property of a joint 
Hindu family consisting of himself and his adopted son. Nevertheless, 
on 2l8t May 1938 the successor of the Income-tax Officer who had 
issued the notice under Section 34 decided that the status of the assessee 
should be that of an individual and assessed him accordingly. The 
effect of this change of status was that Seth Lakshmi Narain Gadodia 
was assessed to increased super-tax. An appeal against this order 
was dismissed by the Assistant Commissioner of Income-tax on 30th 
September 1938. A reference to the High Court was refused where- 
upon the assessee petitioned this Court, and a Bench accepted the peti- 
tion directing the Commissioner of Income-tax to state a case on two 
questions which were formulated as follows : — 

“ (1) Is the notice under Section 34 justified in the circumstances 
of this case ? 

(2) Has all the evidence on the record been considered in arriv- 
ing at the finding whether the assessee has or has not divested himself 
of the self-acquired property and the property belongs now to the joint 
Hindu family ?” 

During the hearing of petition which gave rise to this mandamus 
it was argued that Section 34 has been misapplied on the ground that 
there was no '* escape ” of income from assessment. In arguments 
before us Mr. Meht Chand Mahajan has urged that Section 84 cazmot 
be used to revise a finding regarding the status of an assesses. 
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The Commissioiier has correotly pointed out in his statement that 
in his application under Section 66 (2) the assessee did not dispute the 
applicability of Section 34 for the purpose of making a supplementary 
assessment and he referred to 8om Ohand Maluk Chand y. Commissioner 
of Income-tax^ in which a Division Bench of this Court of which one 
of us was a member, held that the jurisdiction of the High Court under 
Section 66 (3) is confined to those matters which are contained in the 
application made to the Commissioner under Section 66 (2) and that it 
is only in relation to such matters that the refusal of the Commissioner 
to state a case can subsequently be investigated. In the present case, 
however, no objection on this score was raised by counsel for the 
Commissioner of lncome*taz when the mandamus petition was argued 
and although I have no doubt that the ruling referred to lays down the 
correct law, 1 consider that in the circumstances of this case the peti- 
tioner is entitled to argue the question as propounded by the manda- 
mus Bench as to whether the notice under Section 84 was justified in 
the circumstances of this case. 

In point of fact, the question of “ escape " from assessment does 
not arise in this case ; and it is unnecessary, therefore, to consider the 
somewhat controversial point of the proper interpretation of the word 
“ escape ” as used in Section 34. In the present case the sole question 
involved was assessment of income for the purpose of super-tax. The 
acceptance of the status of the assessee as that of a joint Hindu family 
had led to a high exemption being granted to the assessee for the pur- 
pose of assessment of super-tax ; and it was because the assessee was 
held by the Income-tax Officer to have been assessed at too low a figure 
for this purpose, that the notice under Section 84 was issued. Sec- 
tion 34 gives power to the Income-tax authorities to take action where, 
inter alia, the assessee ' has been assessed at too low a rate or has been 
the subject of an excessive relief under the Act." There can be no 
question, therefore, that the Income-tax Officer was empowered to use 
Section 34 in the circumstances of this case and I would, therefore, 
answer in the affirmative the first question whether notice under 
Section 84 was justified in the oircumstances of this case. 

Turning now to the second question, it has to be noted that the 
Commissioner of Income-tax in his statement in response to the man- 
damus, has mentioned that in connection with the 1987-38 assessment, 
the Income-tax Officer examined the assessee on the question of status 
*' and accepted hie contention that the assessment should be made in 
the status of a Hindu undivided family in view of the adoption of a son .” 
The records before us do not include any statement by the assessee or 

(1) (1938) 6 LTJt. 297. 
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a separate finding of the Income-tax Officer on this point. Bat we have 
been informed that some of the records of this case, were burnt in the 
Delhi disturbances of 1942, and in the circumstances I see no reason 
why the statement of the Commissioner of Income-tax on this point 
should not be accepted, especially as the fact is confirmed by the affida- 
vit (which IS on the record) made by the assesses on 12th April 1938 
following the notice under Section 34. In this affidavit the assesses 
has asserted that he has thrown all his property into the common stock 
and that the business now belongs to a joint Hindu family consisting 
of himself and his minor son. This affidavit relates not only to the 
future intention of the assesses but also recites acts which he has done 
in the past, in furtherance of this intention. 

Now the question of status would normally, as pointed out in 
the mandamus order, be one of fact and if the Income-tax authorities 
had held on a proper appreciation of the facts that the status of the 
assessee should be that of an individual, this Court would have no juris- 
diction to interfere. But it appears to me that in coming to this deci- 
sion the Income-tax authorities have misappreoiated the law bearing 
on the subject. The Commissioner of Income-tax rightly refers to 
Mulla’s Hindu Law, Section 227, printed on page 246 of the 9th edition 
where it is laid down that “ property, which was originally the separate 
or self-acquired property of a member of a joint family, may become 
joint family property, if it has been voluntarily thrown by him into 
the common stock with the intention of abandoning all separate claims 
upon it. A clear intention to waive his separate rights must be establi- 
shed." (Beferenoe may be made in this connection to a Division 
Bench judgment of this Court, Baj Kishore v. Madan Oopal^). But 
where I consider the learned Income-tax Commissioner has gone 
wrong in law is in refusing to accept the declaration by the assessee 
as evidence of his intention, in the absence of any evidence to 
show that the declaration was bogus or otherwise unreliable. 
In referring to the material available on the record the learned 
Income-tax Commissioner has said that the affidavit under Section 34 
" is not of much value in view of the provisions of Section 64 of the 
Income-tax Act. As the affidavit forms a part of the confidential 
records of the Income-tax Department it is not accessible to the general 
public and cannot therefore be used against the assessee. There is 
no evidence that he has made any public declaration to the same 
effect.” This appears to me to be a misconception of the value of the 
affidavit. Though the affidavit was a part of the confidential records of 
the Income-tax Department and may not be accessible to the general 

(1) (1932) 13 Lah. <(91. 
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public, there is no bar to the use of this affidavit by the parties con- 
cerned, nor is any public declaration to the same effect necessary. The 
affidavit is in fact a declaration on which the assessee can rely. 

Other material, which it is argued by Mr. Mehr Ohand Mahajan 
has been overlooked, is the fact that in 1984 the assessee separated 
from the firm of partners and took over the business himself. Having 
removed his adopted eon from school, he took him into the business 
since when the son has been taking an active share in the business. 
Again we must accept the fact that the assessee made a statement 
before the Income-tax Officer, Mr. 8angat Eai, in connection 
with the 1987-88 assessment that he had thrown all property into the 
common stock. From these facte, a clear intention to waive his 
separate right, is established ; and in Hindu Law this is all that is 
necessary for a finding that the status of the assessee is now that of a 
joint Hindu family. 

I would, therefore, answer the second question by saying that on 
the material on the record the Income-tax authorities should have 
found that for the year in question the property belonged to a Hindn 
undivided family and that for the purposes of assessment for that year, 
the status of the assessee was that of a Hindu undivided family. 

1 would, therefore, accept this petition ; and since the petitioner 
has succeeded on the main point, I would in answering this second 
question in the affirmative hold that the petitioner is entitled to his 
costs. 

Dih Mohamkad, J. — agree. Beferenoe answered accordingly. 

[In IHB GaiiOXTtta Hioh Goubt.] 

GOMMISSIONEB OF INGOMB-TAX, BENGAL 

®. 

MESSBS. GUBUPADA DUTTA AND OTHBBS. 

Dbbbyshibb, G.J., and GbntiiB, J. 

June 10, 1948. 

Indian Inoomb-iax Aox (XI 07 1922), Sbo. 10 (2) (xii), Sbo. 10 (4) 

^PBOFIXS 7B0M BuSINBSS — AiJiOWANOBB — ^Baxb Imposbd undbb 

Bengal Village Sblf-govbbnmbni Act, 1919 — ^Whbihbb Allow- 
able Dbddoiion. 

The rate imposed under the provisions of the Bengal Village Self- 
Government Act, 1919, on a person occupying a building within the 
Union and using the same for the purpose of business is an allowable 
deduction in computing the profits of the business under Section 10 of 
the Indian Income-tax Act, 
l-» 
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Case stated to the High Court under Section 66 (1) of the Indian 
Income-tax Act (XI of 1922), as amended by the Indian Income-tax 
(Amendment) Act, 1939, by the Income-tax Appellate Tribunal, Calcutta 
Bench, for the decision of the question mentioned in Para. 1 of the 
Statement of Case : Special Jurisdiction (Income-tax) : No. 6 of 1942. 

Under Section 38 of the Income-tax Act the Tribunal held that 
the tax was paid to the Union Board for doing business in the premises 
within their jurisdiction and it was paid for the use of the premises as 
a business place. The payment was made for the purpose of the busi- 
ness and it was therefore an allowable deduction. 

On the application of the Commissioner of Income-tax, Bengal, 
under Section 66 (1), the Income-tax Appellate Tribunal, Calcutta 
Bench, consisting of B. P, Vebma (Judicial Member) and P. N. S. Aiyab 
(Accountant Member) referred the case to the Calcutta High Court on 
26th March, 1942. 

STATEMENT OF CASE. 

“ The Commissioner of Income-tax, Bengal, by his petition dated 
the 11th P ebruary 1942, has asked us to refer to the High Court the fol- 
lowing question of law as arising out of the order of the Appellate 
Tribunal in appeal E. A. A. No. 10 of Bengal of 1941 42 : 

“ Whether the rate imposed under the provisions of the Bengal 
Village Self-Government Act, 1919, on a person occupying a building 
within the Union and using the same for the purpose of business is an 
allowable deduction in computing the profits of the business under 
Section 10 of the Indian Income-tax Act.” 

2. The respondent was required by the rules of the Tribunal to 
file his reply to the application. He has filed his reply and he objects 
to the reference on the ground that the question of law formulated does 
not arise. In the arguments addressed to us at the time of hearing, the 
counsel appearing for the respondent tried only to justify our order on 
the ground that the order is legally right. . The counsel failed to show 
why the question formulated is not a question of law. 

3. The question formulated is so obviously legal that we did not 
consider it necessary to hear the applicant under Eule 62 of the Tri- 
bunal Eules and a notice was issued to the respondent to file his 
objection, if any. 

4. By an order dated the 9th December 1941 this Bench of the 

Income-tax Appellate Tribunal decided that the sum of Es. 84 claimed 
as an expense by the assesses was an allowable deduction in computing 
the profits. The necessary facts in connection with this allowance may 
be mentioned: ^ 
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5. The respondent carries on btisineBB at Nalhati where there is 
levied n Union Board tax. The Income-tax Officer merely disallowed 
the claim of Bs. 84 claimed by the respondent paid for the Union Board 
tax without recording any reason. The Appellate Assistant Commis- 
sioner, however, dealt with this matter in his order dated the 12th 
February 1941 and he mentioned that the claim made is not to be al- 
lowed as this is a tax on profits. He considered that the tax has been 
rightly disallowed by the Income-tax Officer. 

6. This Bench of the Income-tax Appellate Tribunal took the 
view that the tax paid to the Union Board for occupying the business 
premises is an allowable deduction. The reason stated by the Tribunal 
was that the tax paid to the Union Board is for occupying the business 
premises and for doing business in the premises within the jurisdiction 
of the Union. The payment was considered to be for the purpose of 
the business. 

7. Section 37 of the Bengal Village Self-Government Act of 1919, 
liocal Self-Government Department (Government of Bengal .Union 
Board Manual, Vol. I) deals with the imposition of the Union rate and 
authorises the Union Board to impose yearly on persons who are 
owners or occupiers or owners and occupiers of buildings, within the 
Union a rate stated therein. It reads as under : — 

“ The Union Board shall impose yearly on persons who are owners 
or occupiers or owners and occupiers of buildings within the Union, a 
rate amounting to — 

(a) the sum required, after deduction of the contribution, if any, 
made by the Lord Government in this behalf, for the salaries and 
equipment of the Defadars and Ohankidars and the salaries of the 
establishment of the Union Board, and 

(b) the sum estimated to be required to meet the expenees of the 
Board in carrying out any of the other purposes of this Act, if such 
estimate has been approved by more than half the total number of the 
members of the Board at a meeting specially convened for the purpose, 
together with ten per cent, above such sums to meet the expenses- 
of collections and the losses due to non-realisation of the rate from 
defaulters.” 

8. Section 38 then deals with the natnre of assessment. 

It mentions : — 

” the rate to be imposed by a Union Board under Section 37 shall 
be an assessment according to the circumstances within the Union and 
property within the Union, if any, of the persons liable to the same.” 

9. Under Section 101 of the same Act the Local Government was 
empowered to make rules to carry out the purposes of the said Act, 
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Buies 1, 2 and 3 of the rules made in pursuance of the powers noted in 
the Local Government regarding the assessment and collection of the 
Union rate read as follows : — 

1. (1) After preparing the annual budget estimate in Account 
Foirm No. 11 and not less than two months and a half before the first 
day of the year to which the budge.t relates, the Union Board at a meet- 
ing shall proceed to assess the Union rate provided in the estimate ac- 
cording to the circumstances and the property within the Union of the 
persons liable to assessment : 

Provided that the said period may, for reasons to be recorded in 
writing, be at any time altered by the District Magistrate. 

(2) When a Union Board is for the first time constituted in any 
Union it may assess the Union rate for a portion of the year in which 
it is so constituted or of the year next following. 

2. The Union Board shall first prepare, village by village and in 
Porm No. 1 a list of all persons owning or occupying buildings, whether 
with or without land appertaining thereto, in the Union, either perma- 
nently or temporarily, showing their trade business, etc., within the 
Union, and the estimated annual income which they derive from build- 
ings or other property or business within the Union. All such persons 
shall be included in the list even if some are subsequently exempted. 

(8) The Board shall, after considering his debts and liabilities, if 
any, determine the total assessable income of the person concerned, 

the income which he derives from business conducted, or from 
buildings or other property held, withiu the Union. 

10. The applicant has relied on Section 10 (4) of the Income-tax 
Act for the proposition that the sum of Bs. 84 should not be allowed. 
Section 10 (4) reads as xmder : — 

“ Nothing in clause (ix) or clause (xii) of sub-section (2) shall be 
deemed to authorise the allowance of any sum paid on account of any 
cess, rate or tax levied on the profits or gains of any business, profession 
or vocation or assessed at a proportion of or otherwise on the basis of 
any such profits or gains ; and nothing in clause (xii) of sub-section (2) 
shall be deemed to authorise — 

(a) any allowance in respect of a payment which is chargeable 
under the head ‘ salaries ’ if it is payable without British India and tax 
has not been paid thereon nor deducted therefrom under Section 18 ; or 

(b) any allowance in respect of a payment by way of interest, 
salary, commission or remuneration made by a firm to any partner of 
the firm ; or 

(c) any allowance in respect of a payment to a provident or 
other fund established for the benefit of employees unless the employer 
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has made effective arrangements to secure that tax shall be deducted at 
source from any payments made from the fund which are taxable under 
the head ' Salaries.’ ” 

The allowance would not be admissible if it came within Sec- 
tion 10 (4). If the assessment of the Union Board tax was on the pro- 
fit earned out of the business it is not to be allowed. In the view we 
have taken of the matter we held that it is not the tax on the income or 
on the basis of income but the levy is on the basis of the circumstances 
and property within the Union. There are several matters to be con- 
sidered in computing the assessable income of the assessment of the 
Union Board tax under Section 87 of the Union Board Act. The rules 
framed under this Act of the Bengal Village Self-G-ovemment Act of 
1919, deal with the manner of assessment and there are several other 
circumstances than the income of the business to be taken into con- 
sideration in arriving at the amount of tax to be levied on each person. 
It is not in regard to income alone that the tax is levied. If the person 
within the Union is in debt and not in good circumstances or has no 
property he may not be taxed. The tax, therefore, is not based on in- 
come from or profit of business but is a tax on circumstances and pro- 
perty and is not, in our opinion covered by Section 10(4) of the Indian 
Income-tax Act. The question raised, however, being one of law, we 
have no hesitation to refer it to the High Court. 

11. We, therefore, refer the following question to the High Court 
of Judicature at Fort William at Calcutta : — 

“ Whether the rate imposed under the provisions of the Bengal 
Village Self-G-ovemment Act, 1919, on a person occupying a building 
within the Union and using the same for the purpose of business is an 
allowable deduction in computing the profits of the business under 
Section 10 of the Indian Income-tax Act.” 

12. The papers mentioned in the Index will form part of the 
reference.” 

Mr. P. B. Okakravarii, for the Commissioner. 

JUDGMENT. 

Dbbbtshibb, C. J.— We have had the advantage of hearing Mr. 
Chakravarti argue the case on behalf of the Commissioner of Income- 
tax against the opinion which has been expressed by the Appellate Tri- 
bunal. Notwithstanding that argument I am of the opinion that the 
opinion expressed by the Appellate Tribunal is the correct one and I 
agree with the reasons that they have given for that opinion. I do not 
propose to complicate the matter by adding other reasons. 

In my' opinion the question asked " Whether the rate imposed 
under the provisions of the Bengal Village Self-Government Act, 1919, 
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on a pereon occupying a building within the Union and using the same 
for the purpose of business is an allowable deduction in computing the 
profits of the business under Section 10 of the Indian Income-tax Act ” 
should be answered in the following way — " Yes.” 

The reference being a matter of public importance the respondent 
in this matter will be awarded costs to the amount of seven gold 
mohurs inclusive of all costs. 

UbbtIiB, J.— I agree. 

Beferenee amtoered accordingly. 


[In thb OAiiOTraxA. High Couet.] 

KRISHNA HYDRAULIC PRESS LTD. 

t». 

COMMISSIONER OP INCOME-TAX, BENGAL. 

Dbbbtshibb, C. J., and GbntIiB, J. 

June 8, 1948. 

Indian Inooub-xax Act (XI ov 1922 Bbfobb Ambndmbni), 
Sbos. 26 (2), 34~Suoobs8ION—Rb-assbs8mbnt—. Change ob Law— 
PtTBOHASB of Alili A88BTS OF A MlLD EzOEPX OnB ItBM of GB088 
PaoFii— Whbthbb Suocbbsion— STJ 00 B 881 ON in Maboh 1988— Notice 
Undbb Sbotion 84 fob Asbbssmbnt fob tbab 1938-89 Issued on 
SocoBssoB IN June 1989 — Change of Law in Apbiii 1989— AppiiICa- 
bilitt of Nbw Law — Soopb of Sbo. 34. 

The asseasce company which was incorporated on March 3, 1988, 
acgwred by a sale deed of March 4, 1938, in consideration of the pay- 
mentof one lac of rupees, all the immovable properties including kmd, 
bmldings, fixed machituries, and other immovable properties of a mill 
and press owned by a firm at Benares, together with the goodwill of the 
busiiMss and the right to use their name and the benefit of all their con- 
tracts and all legal incidents. On June 10, 1989, the Income-tax 
authorities served a notice on the assessees under Section 84 (1 ) and 
assessed them on August 80, 1940, on the profits earned by the firm from 
Slumber 89, 1986, to October 8, 1987, on the basis of Section 86 (8) 
as it stood before it was amended by the Income-tax Amersdment Act of 
1989, The assessees contended (i) that they were not successors to the 
firm inasmuch as one item of gross profit was not taken over by them, 
and (iij that since the assessment was made in 1940, Section 86 (8) as 
amended by the Income-tax Amendment Act of 1989, applied to them 
and therefore they were only liable to be assessed in respect of the period 
during which they carried on business. 
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Held, ( i) that the assessees were sueoeesors to the firm within the 
meaning ofi Section 86 (8) of the Act ; 

( uj that the aaeessment was to be made as if it were one which 
was effected in the year in which escapement had been effected, namely 
1988-89, and as at that time the provisions of the Amendment Act were 
not in force, the Income-tax Authorities were right in making an assess- 
ment on the basis of Section 86 (8) as it stood before it was amended by 
the Act of 1989. 

Reference by the Income-tax Appellate Tribunal, Calcutta Bench, 
under Section 66 (1) of the Indian Income-tax Act (XI of 1922) as 
amended by the Income-tax (Amendment) Act of 1989 : (No. 6 of 1941). 

STATEMENT OF CASE. 

“ This is the first application of its kind before this Bench of the 
Income-tax Appellate Tribunal under Section 66 (1) for a reference to 
the High Court and arises out of the order, dated the 28th March, 1941, 
passed by this Tribunal. It may be stated at the outset that the 
provisions of Section 66 (1) as they stand after the Amendment Act of 
1989 are slightly different and the case to be stated may therefore be a 
little different in presentation from what it has been hithertofore. 
The Income-tax Act as it stood before the amendment required the 
Commissioner to submit his statement of the case to the High Court 
'* with his own opinion thereon ” while idle Income-tax Appellate 
Tribunal which is a new body constituted by the Income-tax Amend 
ment Act, 1939, has not been required to give its opinion on the 
question to be so referred. This difference is obviously due to the fact 
that the Commissioner had to state a case as arising out of the order of 
the Appellate Assistant Commissioner and had therefore to give his 
own view of the matter) for consideration, while the Tribunal has to 
state a case as arising out of its own appellate order wherein its “ own 
opinion ” is already fully recorded. 

2. 'Before proceeding to examine the questions stated by the 
applicant, we may give briefly the facts leading up to this application. 

3. The Income-tax Officer, Companies District HI, Calcutta, 
initiated proceedings against the applicant by issuing a notice under 
Section 84 for 1938-89 in June, 1939, and the resultant assessment was 
completed by him on the 20th August, 1940 — vide his order of that date. 
He found that the appellant had “succeedeH” *o th busiress of Messrs. 
Jaidayal Sagarmall of Benares and on bhis finding made an absessment 
under Section 26 (2) of the Income-tax Act as it stood in 1988-89. 

In the appeal before the Appellate Assistant Commissioner it was 
contended that the finding of the Income-tax Officer on the question of 
* succession ’ was wrong but it was rejected. 
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Appellate Tribunal by virtue of the amended provision of Section 88 
(1) and the Tribunal went into the matter and recorded its own findings 
confirming the orders below. The order on appeal was passed by the 
Tribunal on the 28th March 1941 and the reasons for the view taken 
by this Tribunal are fully stated in its order. In the main the reasons 
for the finding were that no part of the business was left over and that 
the evidence on record led to the conclusion that it was a case of 
succession. 

6. The applicant in his application forwarded with letter dated 
the 26th May 1941 wanted the following .questions to be referred to 
the High Court : — 

(a) That where an assessee purchased from the vendors certain 
assets escluding the business debts, outstandings and its other sbctivities 
which were retained by the vendors and continued as before, could the 
assessee be treated as successors to the vendors under Section 26 (2) of 
the old Act and assessed as such. 

(b) That where a notice under Section 84 of the Income-tax Act 
was issued in or about June 1939 under the new Act as amended, which 
came into force before the said notice was issued in respect of the 
assessment for the year 1988-39, whether the said assessment was to 
be governed by the old Act or the new Act under which the notice was 
issued. 

The applicant has assumed several facts which are not found in the 
order of the Tribunal. The reference has to arise, out of the order pass- 
ed by the Tribunal and not on assumed facts set up by the applicant. 
Question in para, (a) will not arise as the Tribunal has found as a fact 
that the facts mentioned in the aforesaid question are not proved. 

6. The applicant by a further application dated the 7th July 
sought to modify the question to be referred to the Hon’ble High Court 
in the following words : — 

(i) Whether in the facts and circumstances of this case Sec- 
tion 26 (2) becomes applicable, and 

(ii) assuming that Section 26 (2) became applicable whether the 
proceeding for assessment, which was commenced and concluded under 
the new Act, should impose liability of tax to the successor when the 
predecessor was available for assessment simply because the year of 
assessment happened to be the year 1988-39.” 

7. We do not however propose to refer the question No. (1) in 
the amended form stated by the applicant as above for that would lead 
to the examination of the facts by the High Court which their Lord- 
ships of the Privy Council have not approved. In Commissioner of 



1943] ZBISHNA HTDBATTLIO PBBSS IiXZ). V. OOUUB. OB IHO. TAX 607 


Ineome-tax v. Laxminarain Badridas their Lordships have been 
pleased to observe : 

“ Nor is it possible to tnrn a mere question of fact into a question 
of law by asking whether as a matter of law the oflicer came to a 
correct conclusion upon a matter of fact.” 

What could be a question of law would be whether on the facts as 
found by the Appellate Tribunal, a case of succession has been made 
out as formulated. 

8. The Appellate Tribunal had to consider whether the applicant 
has succeeded to the business of the vendor and in coming to this find< 
ing had to take several facts into consideration and mainly the follow- 
ing facts : — 

(1) The applicant Messrs. Krishna Hydraulic Press Ltd., is a 
private company promoted by the vendors, Jaidayal Sagarmal who hold 
substantial part of the share capital of Bs. 2,00,000. The Company was 
formed on the 3rd March 1938 for the main purpose of taking over and 
purchasing as a going concern the business of Jute, Hemp Press, Oil 
Mi lls and Iron foundry, carried on at Seopur in Benares by Messrs. 
Jaidayal Sagarmall (Sagarmall Prabaladka and others), under the name 
and style of “ Krishna Mills ” together with all land, buildings, 
machineries and other appurtenances attaching thereto. An agreement 
had been entered into between the vendor and the appellant for such 
taking over and in pursuance of such agreement, movable properties 
consisting of loose plants, machineries, tools, implements and other 
movable properties of the value of Bs. 2,00,000 were delivered to the 
appellant before the 4th March 1938, and on the 4th March 1938, sale 
deed for a sum of Bs. 1,00,000 was executed by the vendor in favour of 
the applicant in respect of immovable properties consisting of land, 
buildings, fixed machineries and other immovable properties of the said 
Mill and Press and other legal incidents thereof, together with the 
goodwill of the said business, and the right to use the name of Krishna 
Mills and Press and benefit of all contracts and all legal incidents of the 
said Krishna Mills and Press. 

(2) In June 1939, notice under Section 34 was issued to the 
applicant for the assessment for the year 1938-39 in respect of the busi- 
ness of the predecessor taken over by the applicant and on the 30th 
June 1939 the applicant wrote to the Income-tax Officer that the 
company’s business was taken over as a running concern. 

(3) The statement that the stores and the book debts were not 
taken over was not proved and was against the recital in the sale deed, 

(1) (1937) 5 I.T.R. 170, at p. 179. 
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dated the 4th March 1938. As a matter of fact the applicant failed to 
satisfy by evidence that any part of the bnsiness was left over. 

9, The applicant in his application stated several incorrect facts 
and attributed to the Bench several findings of fact in paragraph 8 of 
his application, but our findings of fact have already been stated in the 
last part of our order. The only challenge to the finding of the Appel- 
late Assistant Commissioner on the question of succession before the 
Tribunal was that it was a case of partial succession. We held 
that it was not proved that the case was of partial succession and as a 
matter of fact the omission to examine the vendors led us to think that 
the statement regarding partial succession was not proved. We did not 
accept the statement of the applicant that book debts and stores were 
not purchased and we have definitely held that this allegation has not 
been proved. In this view of the matter there was a succession of the 
entire business, 

10, The Departmental Bepresentative referred us to Thomson cmd 
Balfour v. Le Page^, Wilson and Barlow v, Chibhett^ and Malayalam 
Plantations, Ltd. v, GlarTt ’ to show that the question of succession is 
a question of fact. He submitted that in view of the findings of the 
Tribunal no question of law could, in any case, arise in this particular 
case as no legal difficulty as to the application of the phrase “ succeed- 
ed in the same capacity^’ was involved here. The view we take of the 
matter is that whether the facts found amount in law to succession is 
a question of law but the facts found are not to be disturbed. There 
are the following Indian cases, Q. I. M. Gregory d Co., In re*, and 
Cormnissioner of Income-tax, Burma v. 8. MansooJchlal Zaveri ^ on the 
question of succession. 

11. Whether under the law these facts would amount to succes- 
sion or not would be a question of law. We therefore modify the 
question No. (i) in the following form ; — 

Whether on the facts found by the Appellate Tribunal a ease of 
‘ succession ’ as contemplated by Section 26 (2) has been made out.” 

12. The second question which has been formulated by the appli- 
cant in the amended application quoted above may be modified as 
under : — 

** Whether the assessment for the year 1988-89 made in 1989-40 
was correctly made on the basis of Section 26 (2) as it stood before it 
was amended by the Income-tax Act of 1989 ? ” 

This latter is essentially a question of law and we have no hesita- 
tion in making a reference. 

(1) (1923) 8 Tax Caa. 341. at p. 349. (4) (1937) 3 1.T.R. 12, at p. 44 

(2) (1929) 14 Tax C^aa. 407, at p. 412. (3) (1937) 3 I.T.R 664, at p. 673. 

(3) (1933) 19 Tax Caa. 314, at p. 323. 
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18. The record will be submitted to the High Oourt with neces- 
sary annezures including assessment order, order of the Appellate 
Assistant Commissioner, order of the Appellate Tribunal, the first 
application made by the appellant, reply by the Departmental Bepre- 
sentative and the second application made by the applicant. 

14. We had asked the parties as required by the Buies of the 
Tribunal to come to an agreed statement of facts but the applicant 
has not been able to agree on the facts. We have to make our state- 
ment of the case as stated above in the absence of agreed statement and 
submit the above statement of the case for such decision as the High 
Court may be pleased to give in the case.” 

[On the second point the opinion of the Appellate Tribunal as 
stated in the Judgment of the Tribunal delivered under Section 33 of 
the Act was as follows : — 

” In regard to the second point the appellant did not quote any 
authority for his proposition. The case Jaitu Shah Nat^ Shah v. 
Commitsioner of Income-tax, Pmjal', referred before the Appellate 
Assistant Commissioner was repeated. It has been held that it is the 
making of the assessment and the date thereof that determines the 
applicability of the law governing such assessment. The case of 
Commissioner of Income-tax, Bombay v. SinA Hindu Provident Fund 
Society* has been cited by the respondent. It has been held in the 
said ruling that the law and statutory rules applicable for determining 
assessment are the law and statutory rules in force for the year of 
assessment. In the year of assessment 1938-89 under Section 26 (2) of 
the Income-tax Act, the successor was liable for the predecessor’s in- 
come of the “ previous year.” By the Amending Act 1939, this was 
changed and from 1st April 1939, each was made responsible for his 
profits. The Amending Act did not enact that this provision will have 
retrospective effect. It is a fxmdamental rule of law that no statute 
shall be construed to have a retrospective operation unless such a con- 
struction appears clearly in the terms of the Act or arises by necessary 
implication. {Maxwell on The Interpretation of Statutes, quoted in 
Ingle v. FarrancP). The said rule will apply to the Indian conditions 
and the amendment to Section 26 (2) in 1939 has not been enacted to 
have such retrospective effect to deprive the Crown of the right it had 
in the year of assessment. Following the said two decisions, we find 
the assessment for 1988-39 was rightly made on the basis of the Act 
in force in that year. No other point is pressed and the appeal is, 
therefore, dismissed.” 

(1) (1932) 6 1.T.C. 162. (2) (1940) 8 1.T.R. 467. 

(3) (1927) 11 Tax Cas. 446, at p. 468. 
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dated the 4th March 1938. As a matter of fact the applicant failed to 
satisfy by evidence that any pari of the bosiness was left over. 

9. The applicant in his application stated several incorrect facts 
and attributed to the Bench several findings of fact in paragraph 3 of 
his application, but our findings of fact have already been stated in the 
last part of our order. The only challenge to the finding of the Appel- 
late Assistant Commissioner on the question of succession before the 
Tribunal was that it was a case of partial succession. We held 
that it was not proved that the case was of partial succession and as a 
matter of fact the omission to examine the vendors led us to think that 
the statement regarding partial succession was not proved. We did not 
accept the statement of the applicant that book debts and stores were 
not purchased and we have definitely held that this allegation has not 
been proved. In this view of the matter there was a succession of the 
entire business. 

10. The Departmental Bepresentative referred us to Thomson and 
Balfour v. Le Page^, Wilson <md Barlow v. Chibbeit * and Malayalam 
Plantations, Lid. v. Clark * to show that the question of succession is 
a question of fact. He submitted that in view of the findings of the 
Tribunal no question of law could, in any case, arise in this particular 
case as no legal difficulty as to the application of the phrase '* succeed- 
ed in the same capacity was involved here. The view we take of the 
matter is that whether the facts found amount in law to succession is 
a question of law but the facts found axe not to be disturbed. There 
axe the following Indian cases, G. J. M. Gregory d Co., In r<f, and 
Commissioner of Income-tax, Burma v. 8. Mansookhlal Zaveri ^ on the 
question of succession. 

11. Whether under the law these facts would amount to succes- 
sion or not would be a question of law. We therefore modify the 
question No. (i) in the following form : — 

“ Whether on the facts found by the Appellate Tribunal a case of 
* succession ’ as contemplated by Section 26 (2) has been made out.” 

12. The second question which has been formulated by the appli- 
cant in the amended application quoted above may be modified as 
under : — 

“ Whether the assessment for the year 1938-39 made in 1939-40 
was correctly made on the basis of Section 26 (2) as it stood before it 
was amended by the Income-tax Act of 1939 ? ” 

This latter is essentially a question of law and we have no hesita- 
tion in making a reference. 

(1) (1923) 8 Tax Caa 541, at p. 549. (4) (1937) 5 1.T.R. 12, at p. 42. 

(2) (1929) 14 Tax Cas. 407, at p. 412. (5) (1937) 5 I.T,R 664, at p. 673. 

(3) (1935) 19 Tax Cas. 314, at p. 323. 
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13. The record will be submitted to the High Oourt with neces* 
sary annexares including assessment order, order of the Appellate 
Assistant Oommissioner, order of the Appellate Tribunal, the first 
application made by the appellant, reply by the Departmental Bepre* 
sentative and the second application made by the applicant. 

14. We had asked the parties as required by the Buies of the 
Tribunal to come to an agreed statement of facts but the applicant 
has not been able to agree on the facts. We have to make our state* 
ment of the case as stated above in the absence of agreed statement and 
submit the above statement of the case for such decision as the High 
Court may be pleased to give in the case.” 

[On the second point the opinion of the Appellate Tribunal as 
stated in the Judgment of the Tribunal delivered under Section 33 of 
the Act was as follows : — ] 

“ In regard to the second point the appellant did not quote any 
authority for his proposition. The case Jattu Shah Nathu Shah v. 
Oommissioner of Inoome-tax, Punjab^, referred before the Appellate 
Assistant Commissioner was repeated. It has been held that it is the 
making of the assessment and the date thereof that determines the 
applicability of the law governing snch assessment. The case of 
Commissioner of Income-tax, Bombay v. Sind Hindu Provident Fund 
Society* has been cited by the respondent. It has been held in the 
said ruling that the law and statutory rules applicable for determining 
assessment are the law and statutory rules in force for the year of 
assessment. In the year of assessment 1938-39 under Section 26 (2) of 
the Income-tax Act, the successor was liable for the predecessor’s in- 
come of the “ previous year.” By the Amending Act 1939, this was 
changed and from 1st April 1939, each was made responsible for his 
profits. The Amending Act did not enact that this provision will have 
retrospective effect. It is a fundamental rule of law that no statute 
BTittll be construed to have a retrospective operation unless such a con- 
struction appears clearly in the terms of the Act or arises by necessary 
implication. (Maxwell on The Interpretation of Statutes, quoted in 
Ingle v. FarrancP). The said rule will apply to the Indian conditions 
and the amendment to Section 26 (2) in 1989 has not been enacted to 
have such retrospective effect to deprive the Crown of the right it had 
in the year of assessment. Following the said two decisions, we find 
the assessment for 1988-39 was rightly made on the basis of the Act 
in force in that year. No other point is pressed and the appeal is, 
therefore, dismissed.” 

(l) U932) 6 LT.C. 162, (2) (W^O) 8 1.T.R. 467. 

(3) (1927) 11 Tax Cas. 446, at p. 468. 
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JUDGMENT. 

GbhiIiB, J. — ^Prior to the month -of Mebtoh 1938, a firm named J aida* 
yal Sagarmal carried on a business of jute, hemp press, oil mills and iron 
foundary in Benares. The applicants, Krishna Hydraulic Press Ltd., 
were incorporated on March 3, 1938, the main purpose of the company 
being to take over and purchase as a going concern the business of 
Jaidayal Sagarmal together with all land, buildings, machinery, and 
other appurtenances attached thereto. After the company’s incorpora- 
tion a sale deed was executed on March 4, 1938, by which, in consider- 
ation of a sum of one lac of rupees, the company obtained immovable 
properties consisting of land, buildings, fixed machinery and other 
immovable properties of the mill and press and other legal incidents 
together with the good-will of the business and the right to use the 
name of Krishna Mill and Press and benefit of all contracts and all 
legal incidents of the Krishna Mills. The company has carried on that 
business ever since it was acquired on March 4, 1938. 

On June 10, 1939, a notice was served upon the company under 
Section 34 (1) of the Income-tax Act in respect of an assessment which 
should have been made in the year 1938-39. On August 20, 1940, the 
assessment was completed and the company was assessed in a sum of 
Es. 14,723. The assessment was made upon the profits of the concern 
from September 29, 1936, to October 8, 1937. It has been held by the 
Appellate Tribunal that the company is the successor to the firm of 
Jaidayal Sagarmal and alone is liable to be and had been assessed in 
respect of the profits during the year, the subject of assessment. 

Two questions which now come for consideration are : (i) Whether 
on the facts found by the Appellate Tribunal a case of succession as 
contemplated by Section 26 (2) has been made out ? 

(2) Whether the assessment for the year 1938-39 made in 
1939-40 was correctly made on the basis of Section 26 (2) as it stood 
before it was amended by the Income-tax Act of 1939 ? 

So far as succession is concerned the only point in the argument 
on behalf of the company that it did not succeed and is not the succesr 
sor of the business of the old fiim is by reference to one entry in a 
profit and loss account which was supplied by the company and is 
attached to the application under Section 66(1) of the Act. In this 
profit and loss account the total receipts of the firm amount to 
Bs. 41,446-9-3, the expenses amount to Es. 8,860-15-9 and the differ- 
ence between the expenses and the receipts is the sum of 
Es. 32,680-14-9. Among the receipts under the heading “Hemp a/c, ’’ 
is a sum of Es. 5,353-8-3. In the assessment a deduction has been 
maide, xmder the head of “ Profit from dealing with hemp (not taken 
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over by this company),” of Bs. 6,864/-. From this it is argued that 
the company did not succeed to the firm as it did not take over its 
hemp business. What the reasons were for this sum being deducted 
does not appear. 

By the sale deed of March 4, 1988, which was executed by the 
company and in respect of which according to the deed, one lac of 
rupees was paid, the company acquired all the immovable properties 
including land, buildings, machinery, and so on, together with the good- 
will of the business and the right to use the name of Krishna Mills and 
Press and the benefit of all contracts and legal incidents. Whilst one 
item of gross profit was omitted, in my view that is not sufiicient to 
show that the company are not the successors to the firm. But the 
matter does not rest there. Fifteen months after the company was 
incorporated and obtained by means of a sale deed the assignment of 
the assets of the firm, its managing agents wrote on June SO, 1939, as 
follows : — 

“ The present business of Krishna Hydraulic Press Ltd. was taken 
over from Messrs. Jaidayal Sagarmal of Nandsah Mohalla, Benares, 
on the 3rd March 1938 as a running concern and this company 
is working the press on and from the same date, i.e., 3rd March 1938.” 

It has been conclusively shown that the company are the succes- 
sors to the firm and that the business which the company conducts is 
that which was previously carried on by the fii'm prior to the incorpor- 
ation of the company. 

The next question which arises is in regard to the provisions of 
Section 26 (2) of the Income-tax Act. By the Amending Act of 1939 
a substitution was made in this section. The 1939 Act came into force 
on March 31 of that year. Section 26 (2) originally provided that 
when one person succeeded to the business of another person, the person 
succeeding was liable for the whole of the income-tax ascertained from 
the profits of the year previously whilst the person succeeded was 
carrying it on. The substituted section provides that the succeeding 
person and the person succeeded shall respectively be assessed for their 
actual shares, if any, of the income, profits and gains of the previous 
year. 

On behalf of the applicant company it was argued that since the 
assessment was made in the year 1940-41, although it is in respect of 
the year 1938-39, and since the substituted Section 26 (2) was in force 
at the time the assessment was made, its provisions should apply. 
Consequently the applicant company should only be assessed in 
respect of the period during which it carried on the business and should 
not be assessed in respect of the whole of the profits for the year prior 
to the year 1938-39. 
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It is conceded that the assessment has been made under Sec* 
tion 34 (1) of the Income-tax Act, which is known as the escaping 
section. So far as is material, the section provides as follows : 

If in consequence of definite information which has come into 
his possession the Income-tax Ofiioer discovers that income, profits or 
gains chargeable to income-tax have escaped assessment in an; year . . . 
the Income-tax Officer may, in any case in which he has reason to 
believe that the assessee has concealed the particulars of his income . . . 

serve in the case of a company, on the principal officer thereof, 

a notice containing all or any of the requirements which may be in- 
cluded in a notice under sub-section (2) of Section 22, and may proceed 
to assess or re-assess such income, profits or gains, and the provisions 
of this Act shall, so far as may be, apply accordingly as if the notice 
were a notice issued under that sub-section." 

The words which require particular attention are " have escaped 
assessment in any year. " The assessment which was made in August 
1940 was in respect of the year 1938-39 and it was made because 
in the year of assessment the company escaped assessment in that year 
and the provisions of the section can only be called into effect when, as 
is material, the Income-tax Officer has reason to believe the assessee 
has concealed the particulars of his income. This section enables an 
assessment to be made in a subsequent year when the assessee has 
escaped from being assessed. From what has he escaped ? He has 
escaped from an assessment which would have been made upon him 
during an earlier year. The object of the section is to overcome the 
result of an assessee escaping from an assessment which should have 
been made upon him. Another object, of course, is that there may be 
recovery from him of income-tax which he should have paid had the 
assessment been made during the correct period. From this, in my 
view, it must follow that the assessment made in a subsequent year 
must be the same as the assessment would have been, had it been made 
in the correct year. The fact that legislation has changed meanwhile 
does not in my view alter the circumstances. The assessment from 
which the company escaped in 1938-39 was an assessment in respect of 
the whole of the profits of the business to which it succeeded and which 
were made during the year of account, namely, the income-tax year 
immediately prior to the year 1938-39. 

Attention has been drawn by the learned Advocate on behalf of the 
company to the concluding words of Section 84 (1) that the "Income- 
tax Officer may proceed to assess ” and “ the provisions of this Act 
shall, so far as may be, apply as if the notice were a notice issued under 
Section 22 (2)." It was argued that at the time when the assessment 
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in fact was made the pcovisious of the Act which were in force at that 
period should be applicable. In my view the assessment is to be made 
as if it were one which was effected in the year in which escapement 
has been obtained, in this case in the year 1938-89, and the provisions 
of the Act do not apply since they would not have applied at the time 
the assessment should have been made. 

For these reasons, in my view, the answers to the two questions 
should both be in the affirmative. There will be no order as to costs. 

Dbbbxshibb, C. J.— I agree. 

Befermee answered in the affirmative. 


[In thb Pbivt Oounoiii.] 

BAJA BAHADUE KAMAKSHYA NAB AIN SINGH OP BAMGABH 

V. 

COMMISSIONEB OF INCOME-TAX, BIHAB AND OEISSA. 

Lobd Bdssbll op Eillowbn, Lobo Wbight, Lobd Pobibb, 

Sib Gbobgb Banxin and Sib Madeavan Naib. 

May 13, 1943. 

Indian Inoomb-tax Act (XI op 1922), Sbos. 3, 6, 12 — ^Mining 
Lkasb — Eotalty Based on Actual Tonnage op Coal, Salami and 
Minimum Eotaltt — ^Whbthbb Income ob Capital — Meaning op 
Incomb — ^Natubb op Mining Lbasbs. 

The aesessee received large payments by way of royalty under 
various mining leases. The leases purported to grant and demise unto 
the lessees for 999 years the underground coal mining rights specified 
in the schedule to the leases and all the estate, right, title and interest 
of the lessor into and upon the same and every part thereof with full 
liberty and power to the lessees to search for, worh, make merchantable 
and carry away the coal there found and with power to dig and sink 
pits, to erect engines, machinery, buildings, workshops, cottages and to 
make such railways, tramways, and roads as are required. In return 
for these rights the lessees were to pay a sum by way of salami or pre- 
mium and an annual sum as royalty computed at a certain rate per 
ton on the amount of coal raised and coke manufactured, subject 
always to a minimum annual sum. The lesnor had the right to re- 
enter in ease of failure to pay the rent or royalties. It was contended 
on behalf of the assessee that the sums received as salami and royalty 
did not constitute income but were capital receipts representing the price 
of the minerals removed. 
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Held, affirming the decision of the High Court at Patna^ (i) that 
the salami was paid for the acquisition of the right of the lessees to 
enjoy the benefits granted to them ly the lease and that right being a 
capital assets the money paid to purchase it was a payment on capital 
account ; 

(ii) that the minimum royalty being a species of annual guaran- 
tee was income flowing from the covenants in the lease and was in no 
sense a payment on capital account; 

(Hi) that it was fallacious to envisage the royalty payable every 
year under the terms of the lease as merely the price of the actual tons 
of coal; it was compenmtion which the lessees paid the lessor for that 
species of occupation which the contract between them allowed and it 
was therefore income from other sources toithin the meaning of Sec* 
tion 12 of the Act. 

If the receipts are income^ it is not material for tax purposes that 
that for which they are paid comes from a wasting property. 

Definition of income in Commissioner of Income-tax^ Bengal v. 
Shaw Wallace and Co. [1932] (69 Cal* 1343 ; 69 I.A* 206) considered* 

Commissioner of Income-tax^ Bihar and Orissa v. Kumar Kamak* 
shya Narain Singh [1940] (8 l.T.B. 663) affirmed* 

Cases referred to : 

Aliaaza Co., Ltd. i>. Bell (1903) 1 K.B. 184 afarmed in 1906 A.C. 18 ; 73 L.J.K.B. 44 ; 
93 L.T. 703 : 34 W.R. 413 ; 22 T.L.R. 94 ; 30 S.J. 74 ; 5 Tax Ca#. 172. 

ColtnesB Iron Co. v. Black (1881) 6 A.C. 313 ; 29 W. R. 717 ; 46 J. P. 20 ; 1 Tax Cas. 287. 

Commisaionor of Income-tax, Bengal o. Shaw Wallace & Co. (1932) A.LR. 1932 P.C. 
138 : 136 I.C. 742 ; 39 Cal. 1343 ; 59 I.A. 206. 

Gowan v. Christie 1873 (2 Scotch App. 273). 

Gopal Saran Narayan Singh v. Commissioner of Income-tax, Bihar ft Orissa (1935) 
A.I.R. 1935 P.C. 143 ; 156 1.C. 856 ; 14 Pat. 332 ; 62 I.A. 207 ; 3 1.T.R. 237. 

Manindra Chandra Nandi v. Secretary of State (1907) 34 Cal. 237 ; 5 CL.J, 148. 

R. V. Westbrook (1873) 10 Q. B. 178 ; 2 New Sese. Cas. 599 : 16 L. J. M. C. 87 : 11 
Jnr. 313. 

Scoble «. Secretary of State (1903) 1903 A.C. 299 ; 72 L.J.K.B. 617 ; 89 L.T. 1 ; 51 
W.R. 675 ; 4 Tax Cas. 618 ; 19 T.L.R. 330. 

Shiv Prasad Singh e. Emperor (1924) /uI.R. 1924 Pat 679 : 82 I.C. 633 ; 4 Pat 73. 

Privy Gotmcil Appeal No. 21 of 1942. Appeal from a judgmenii 
of the Patna High Court reported in [1940] (8 I.TJl. 663). 

Sir Walter Monokton, Oyril King and B. K. Sandoo, for the 
Appellant. 

J. Millard Tucker and Sir Alfred Wort, for the Eespondent. 

JUDGMENT. 

Lord Wbight.— T his is an appeal from a judgment of the High Court 
at Patna, dated 6th September 1940, in a reference under Section 66 of 
the Income-tax Act (Act XI of 1922) (as amended by Acta and XXTT 
of 1930 and Act XYHI of 1933), by which the High Court answered 



1943] KAMAKSHYA NAB AIN SINGH V. flOMMB. OF INC. TAX '616 

a question of law submitted by the Commissioner of Income-tax of 
Bihar and Orissa, in the negative, in respect of an assessment to income- 
tax of the appellant assessee for the year 1937-38. Two questions had 
been submitted to the Commissioner by the assessee to be referred to 
the High Court which were : 

(1) Whether royalty on mines being capital revenue should not 
have been excluded in computing the total income determined for in- 
come-tax ? (2) What should be the principle on which cost of manage- 
ment in collection of royalties is to be determined when there is a 
combined management covering both the zamindari collection of agri- 
cultural income and royalties of mines ? 

The Commissioner of Income-tax was of the opinion that the 
second question raised no question of law and should not be answered 
by the High Court. In fact, no argument was addressed by the assessee 
to the High Court thereon, and the High Court concurred in the opi- 
nion of the Commissioner of Income-tax. No further reference to that 
question need therefore be made. The assessee, Kumar Kamakshya 
Narain Singh Bahadur, is and was at all material times the proprietor 
of a revenue paying estate known as the Bamgarh Baj, bearing tauzi 
No. 28, in the Collectorate of Hazaribagh, being impartible and govern- 
ed by the rule of primogeniture. At the time of the assessment which 
is the subject-matter of this appeal, the estate was under the manage- 
ment of the Court of Wards, the assessee being a minor. On 10th 
August 1937, the assessee attained his majority and the estate was re- 
leased from the management of the Court of Wards. For the income- 
tax year 1937-38 the manager of the estate on behalf of the assessee 
made a return of the income of the assessee to the Income-tax Officer, 
District Hazaribagh, including a sum of Bs. 5,32,368-2-10 being royal- 
ties realised from lessees of coal mines under seven leases, each of 
them for a term of nine hundred and ninety nine years, in the form of 
and on similar conditions and covenants as those contained in three 
leases, that is to say ; (1) A lease dated 6th April 1919, between Alex- 
ander McNeil Walter the Manager of the Bamgarh Estate under the 
Court of Wards Act (Act IX Bengal Code 1879) of the one part and 
Bokaro and Bamgur Limted of the other part ; (2) a lease dated 26th 
March 1926, between the said Alexander McNeil Walter and Bokaro 
and Bamgur Limited of the other part; (3) a lease dated 12th April 
1927, between the said Alexander McNeil Waiter of the one part and 
the Karanpura Development Company Limited of the other part. 
Under the terms of the leases the lessees covenanted to pay to the 
lessors royalties on all steam coal, rubble coal, dust, hard and soft coke, 
gotten, manufactured and despatched, the lessee also covenanting that 
l-^a 
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after oertain dates as provided by the said leases minixD'aiii royalty 
sbonld be paid on the terms and at the rates provided therein, in the 
event of the royalties reserved and payable nnder the said leases not 
amounting to the figure of the minimum royalty. 

The Income-tax Officer of Hazaribagh assessed the assessee to in- 
come-tax on the income of the assessee including the coal mine royal- 
ties in the sum of Bs. 76,286-9-0 and to super tax in a sum of 
Bs. 1,95,610-4-0. By a petition of appeal dated 15th September 1987, 
the assessee appealed to the Assistant Commissioner of Income-tax on 
the following amongst other grounds : “ That according to law, rent 
and royalty on mines being capital revenue, that is value of the corpus, 
should be exempted in assessing income-tax ; that rent and royalty are 
in the nature of the price of coal and instalments of purchase money 
and hence not assessable to income-tax. By his order of 14th Febru- 
ary 1938, the Assistant Commissioner expressed the opinion that royal- 
ties should be included in assessing the income of the assessee and 
stated that : 

“ in order to constitute a sale a fixed price is always essential. But 
while the lessees are to pay royalties at a certain fixed rate per ton of 
coal extracted, the aggregate of such payments must not be less than a 
minimum sum in any year. This minimum has to be paid even if no 
coal is extracted. From this it follows that royalty is not the price of 
coal taken as the assessee contends.’* 

The assessment was confirmed. By a petition under Section 83- 
of the Act to the Commissioner of Income-tax the assessee prayed that 
the Commissioner should send for the record and that the order of the 
Assistant Commissioner be set aside and a fresh assessment be made, 
which petition was rejected. By an applicatidh nnder Section 66 (2) 
of the Act the assesses required the Commissioner of Income-tax to 
refer the two questioiu set out above for decision of the High Court. 
On 23rd December 1938, the Commissioner of Income-tax drew up a 
statement of the case exhibiting a specimen of the mining leases con- 
cerned referring these questions to the High Court, and expressed his 
own opinion upon them, which was, as regards the first question : (a) 
Beceipts nnder leases in the terms of the exhibit were rightly held by 
the appellate officer to be annual income and not capital instalments of 
a purchase price. The High Court referred the case to a Full Bench 
(the Honourable Sir Trevor Harries, C.J., the Honourable Fazl Ali, J., 
and the Honourable Manohar Lall, J.,) who were of the opinion that 
royalties received by the assessee were “ income from other sources ” 
within the meaning of Sections 6 (vi) and 12 (1) of the Act, and were 
rightly assessed to income-tax by the taxing authorities, It is here only 
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necessary to refer in detail to the material terms and covenants of one 
of the leases, namely, that dated 3rd April 1919. The most material 
danse was as follows : 

" This indenture witnesseth that in pursuance of the said agree- 
ment and in consideration of the salami or premium rupees thirty-seven 
thousand and forty (being at the rate of rupees forty per standard 
bigha on nine hundred and twenty-six bighas) in respect of the premises 
at or before the execution of these presents by the lessees paid to the 
lessor (the receipt whereof the lessor doth hereby admit and acknow- 
ledge) the lessor doth hereby grant and demise unto the lessees all and 
singular the under-ground coal mining rights of and in all tho^e the 
lands and premises specified in schedule hereto and which are herein- 
after referred to as the premises and all the estate right title interest 
claim and demand of the lessor into and upon the same and every part 
thereof with full liberty and power to the lessees to search for work 
make merchantable and carry away the coal there found and also liberty 
and power for the purposes aforesaid and all other purposes connected 
therewith to dig sink drive make repair and nee all such pits shafts drifts 
levels water gates planes adits water-ways and air-ways and to form 
and erect engines machinery dressing fioors buildings workshops store 
houses cottages godowns coke ovens furnaces brick-kilns lime-kilns 
erections and things and to form all such railways and tramways and . 
other roads and communications spoil heaps and other conveniences in 
over and under the said lands as may be necessary in the premises. To 
hold the said premises hereby demised unto the lessees from the first 
day of November one thousand nine hundred and fifteen for the term of 
nine hundred and ninety-nine years subject to the right of determina- 
tion hereinafter contained yielding and paying therefor unto the lessor 
by monthly payments in each year the first such payments to be made 
on the twenty-first day of December one thousand nine hundred and 
fifteen the royalty on all coal and coke raised gotten manufactured and 
despatched from the said lands hereby demised at the rates following 
that is to say : — ^Four annas per ton on all steam coal, three annas per 
ton on all rubble coal and two annas per ton on all dust coal raised and 
despatched and eight annas per ton on all hard coke and six annas per 
ton on all soft coke manufactured and despatched.” 

The lease provided for payment of a minimum royalty" at the end 
of any year in which royalties on coal raised and despatched should be 
less than a certain amount. It also contained usual covenants and in 
particular that the lessees undertook to deliver up the mines in good 
order and condition at the end or sooner determination of the term. It 
included a covenant by the lessor lot quiet enjoyment and the lessees 
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were granted liberty to determine the lease on certain terms. The 
lessors were farther entitled to enter upon the demised premises and to 
determine the lease on specified conditions if the royalties were not 
daiy paid. The other leases were in terms similar for all purposes 
material to this appeal to the lease just referred to. The appellant’s 
main contention has been that on the trne constmction of the Income- 
tax Act, 1922, mineral royalties depending on the tonnage of minerals 
raised and despatched are not properly chargeable to tax because they 
are in their nature and quality capital, and are not “income” or income 
derived from “ other sources ” within the meaning of Sections 6 and 12 
of the Act. 

The Indian Income-tax Act of 1922, which was a consolidating 
Act, is both in its general framework and its particular provisions 
different from the English Income Tax Acts, so that decisions upon the 
English Acts are in general of no assistance in construing the Indian 
Act. But on some fundamental concepts reference may be to some 
usefully made to English decisions, in particular as to the meaning of 
the word “income.” Under Section 4 of the Indian Act it is provided 
that the Act shall apply to all “ income, profits or gains ” described or 
comprised in Section 6, and arising in British India. Sections specifies 
six heads of income, profits and gains which are to be chargeable. Of 
these it is not disputed that the monies upon which the disputed charge 
has been assessed (if taxable as income under Section 6), fall under the 
head “other sources.” As to this head. Section 12 enacts (1) that the 
tax payable by an assessee under that head is to be 

“in respect of income, profits and gains of every kind and from 
every source to which the Act applies (if not included under any of the 
preceding heads).” 

(2) Sub-section (2) provides that : ■ 


" Such income, profits and gains shall be computed after makine 
aUowance for any expenditure (not being in the nature of capital ex- 
penditure) incurred solely for the purpose of making or earning such 
income, profits or gains, provided that no allowance shall be made on 
account of any personal expenses of the assessee ” 

Under the English Acts income which consists of mining royalties 

biMiile . Under the ^en Aol the piovieione of Section 9 with 
teferenoe to property (which i. heed HI in Section 6) are regarded 
ae eiolnding royaitie. from being held to come under that head. Eoral. 
tie. cmmot 1» regi^ed as profit, or gain.", of a bnainem. it 

KUrce. of the royidt... may properly be deemed to be 

covenant., to pay them, mid hence royritie. fall nnder “other wnree. " 
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The appellant’s sabstantial argument is that the coal on bis land is 
capital, and that the sums which he receives from time to time for each 
ton raised and despatched is a capital receipt, being the price given in 
exchange for the capital asset, as and when the property in each ton 
vests in the lessee. He supports this contention also on what he terms 
are the realities and equities of the position. These, as he urges, arise 
from the circumstance that the coal is a wasting property and is being 
gradually exhausted as each ton is raised and disposed of. He has also 
submitted, though not perhaps very strenuously, that whereas under 
the English Acts mines and income from them are expressly dealt with 
and are clearly therefore subjected to the tax, the position under the 
Indian Act is different in the respect that mining royalties are not 
expressly specified as taxable. He has also contended that their pecu- 
liar characteristics make the general words “ income, profits and gains ” 
inapplicable to them, at least in the absence of their being expressly 
mentioned. 

The issue depends on the true interpretation of the word “income” 
as used in the Act. Income is not only the most general word in Sec- 
tion 6 of the Act, but is obviously a more appropriate term to be 
applied to mining royalties than “ profits or gains.” In order to ascertain 
whether the word “ income ” applies to mining royalties, it is necessary 
to advert to the nature of a mining lease and the meaning of rent or 
royalties as used in a mining lease. A question has been raised whether 
the mining leases are leases within Sections 105 to 108 of the Transfer 
of Property Act, 1882, or within the ordinary legal acceptance of that 
word in Indian law. In their Lordships’ opinion, the leases are pro- 
perly described as leases according to ordinary parlance and are with- 
in the terms of the sections referred to of the Act of 1882. At the same 
time, their Lordships do not regard this question as relevant to deter- 
mine in the present case. 

The payments which under the leases are exigible by the lessor 
may be classed under three categories : (i) the salami or premium ; (ii) 
the Tninimum royalty ; (iii) the royalties per ton. The salami has been, 
rightly in their Lordships’ opinion, treated as a capital receipt. It is a 
single payment made for the acquisition of the right of the lessees to 
enjoy the benefits granted to them by the lease. That general right 
may properly be regarded as a capital asset, and the money paid to pur- 
chase it may properly be held to be a payment on capital account. But 
the royalties are on a different footing. The minimum royalty is only 
payable if in any year the royalties on coal raised and despatched are 
less than the sum fixed as the minimum royalty. This amounts to a 
species of annual guarantee : it does not correspond to any coal in fact 
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extracted and taken away : i^s simply “income” flowing from the 
covenants in the lease, contingently on the lessees’ failure to take the 
minimum quantity of coal. It would be payable if in any year the 
lessees took no coal at all, or if the coal in the mine was completely 
exhausted before the termination of the lease. The minimum royalty 
is therefore in their Lordships’ judgment “ income ” and in no sense a 
payment on capital account. But the minimum royalty throws at least 
by analogy or contrast some light on the character of the royalties pay^ 
able on each ton of coal. These in their Lordships’ judgment, for reasons 
which will now be explained, constitute income, as the High Court at 
Patna has held in upholding the assessment. The appellant's case was 
primarily based on certain observations made by Lord Cairns in 
Ooiocm V. Christie. Lord Cairns said : 

“ for although we speak of a mineral lease, or a lease of mines, the 
contract is not, in reality, a lease at all in the sense in which we speak 
of an agricultural lease. There is no fruit ; that is to say, there is no 
increase, there is no sowing or reaping in the ordinary sense of the 
term, and there are no periodical harvests. What we call a mineral 
lease is really, when properly considered, a sale out and out of a por- 
tion of land. It is liberty given to a particular individual for a specific 
length of time, to go into and under the land and to get certain things 
there if he can find them, and to take them away, just as if he had 
bought so much of the soil.” 

Lord Cairns was there not considering the question whether royal- 
ties under such a lease were capital or income for purposes of taxation. 
The question was whether the lessee was entitled to be relieved from 
his contract because he could not work the minerals at a profit. The 
House of Lords held against the lessee. Before discussing that dictum 
of Lord Cairns, certain other authorities may be cited. In Coltneas Iron 
Gom V. there was a further discussion of the nature of a mining 

lease. The main question was whether the lessees could deduct from 
their gross annual receipts, which included profits from their coal mines, 
the cost incurred in sinking new pits. The House held that they could 
not, because these costs were not part of the working expenses but were 
capital expenditure. They further rejected the contention that some 
allowance should be made against the profits because the coal was be- 
ing gradually exhausted in the course of earning these profits. This, 
so far as it goes, is a decision against the appellant’s argument. It is 
based on the English Taxing Acts under which mines are specifically 
assessed. Lord Blackburn, after quoting what Lord Cairns had said 
in Ootoan v. Christie went on to say : 

(1) 11873) 8 Scotch App. 273, at p. 283. 
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But the argament that no income*tax should be imposed on what 
is, perhaps not quite aocorately, called rent reserved on a mineral lease, 
because it is a payment by instalments of the price of minerals forming 
part of the land (any more than on the price paid down in one sum for 
the out and out purchase of the minerals forming part of the land), is, 
I think, untenable.” 

He further added in reference to the fact that the coal was being 
exhausted the following observations : 

“ It has also been sometimes argued that it is very unjust to tax at 
the same rate a terminable interest, such as that in a mine, which must 
at some time be worked out, and a fee simple interest, which will 
endure so long as this world continues in its present state. I will not 
inquire whether this is just or not. There is much force in the argu- 
ment on the other side, that if the interest is terminable, so is the tax, 
and will cease when the interest ceases; but whether just or not, there 
can be no doubt that the same annual charge is imposed upon a termin- 
able annuity and on one in perpetuity, and, what seems harder, that 
the same annual charge is imposed upon a professional income, earned 
by hard labour, often extending over many years before any return is 
got, and, when earned, precarious, as depending on the health of the 
earner.” 

Now it is true that Lord Blackburn was dealing with the English 
statutes which were clearly different from the Indian Act. Under the 
latter Act, the tax is on "income.” Mines are not specially mentioned 
as they are in the English Act. But if income is in fact derived from 
mines, it is to be taxed as much as " income ” from any other source. 
The general term covers the specific instances. The grounds on which 
the appellant contends that the royalties are not " income ” are that 
they are capital receipts from a wasting property. In principle, in 
their Lordships’ opinion, both these points are disposed of by Lord 
Blackburn's words, which depend on general principles, not on rules 
peculiar to the English Acts. Income, it is true, is a word difficult and 
perhaps impossible to define in any precise general formula. It is a 
word of the broadest connotation. Its definition has, however, been 
approached in recent decisions of this Board. The first to which their 
Lordships think it is desirable to refer is Commissioner of Income-tax, 
Bengal v. Shaw Wallace d Cof Sir Q-eorge Lowndes in delivering the 
judgment of the Board once more wisely emphasised the danger of 
using decisions on English Income Tax Acts in order to construe the 
Indian Act. He went on to give a definition of “ income ” as it is used 
in the Indian Income-tax Act. His definition was ; 

(1) (1932) 59 1. A. 206. 
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" Income, their Lordships think, in this Act connotes a periodical 
monetary return ‘coming in’ with some sort of regularity, or expected 
regularity, from definite sources. The source is not necessarily one 
which is expected to be continuously productive, but it must be one 
whose object is the production of a definite return, excluding anything 
in the nature of a mere windfall. Thus, income has been likened pic- 
torially to the fruit of a tree, or the crop of a field. It is essentially 
the produe of something which is often loosely spoken of as ‘ capital.’ 
But capital, though possibly the source in the case of income from 
securities, is in most cases hardly more than an element in the process 
of production.” 

That definition was followed and in substance repeated in a deci* 
sion of the board delivered by Lord Bussell of Xillowen in Qopal 
SaranNarayan Singh v. Commissioner of Income-tax, In 

that case the appellant, the assessee, had transferred an estate in con- 
sideration of a lump sum and of the discharge of certain debts and of 
the payment to himself for life of an annuity of Bs. 2,40,000. It was 
held that the annuity constituted ” income ” to the assessee during each 
year in which it was paid. Lord Bussell, adopting generally the defini- 
tion already quoted, added the following important amplification : 

“ The word * income ’ is not limited by the words * profits ’ and 
‘gains.' Anything which can properly be described as income, is tax- 
able under the Act unless expressly exempted.” 

It is not in their Lordships’ opinion correct to regard as an essen- 
tial element in any of these or like definitions a reference to the analogy 
of fruit, or increase or sowing or reaping or periodical harvests. Lord 
Cairns {loe. oit) used these expressions because he was distinguishing 
mineral leases from agricultural leases. Sir G-eorge Lowndes {loe, eit) 
speaks of ‘‘income” being likened pictorially to the fruit of a tree or 
the crop of a field. But it is clear that such picturesque similies cannot 
be used to limit the true character of income in general, and particularly 
when it is constituted by mining rent or royalties. These are periodical 
payments, to be made by the lessee under his covenants in consider- 
ation of the benefits which he is granted by the lessor. What these 
benefits may be is shown by the extract from the lease quoted above, 
which illustrates how inadequate and fallacious it is to envisage the 
royalties as merely the price of the actual tons of coal. The tonnage 
royalty is indeed only payable when the coal or coke is gotten and 
despatched : but that is merely the last stage. As preliminary and 
ancillary to that culminating act, liberties are granted tb enter on the 
land and search, to dig and sink pits, to erect engines and machinery, 

(1) (1935) 62 I.A. 207 : 3 I.T.R. 237. 
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coke ovens, fninaces and form railways and roads. All these and the 
like liberties show how fallacions it is to treat the lease as merely one 
for the acquisition of a certain number of tons of coal, or the agreed 
item of royalty as merely the price of each ton of coal. The contract 
is in truth much more complex. The royalty is " in substance a rent ; 
it is the compensation which the occupier pays the landlord for that 
species of occupation which the contract between them allows ” to 
quote the words of Lord Denman in JS. v. Westbrook^. He was refer- 
ring to leases of coal mines, clay pits and slate quarries. He added 
that in all these the occupation was only valuable by the removal of 
portions of the soil. It is true that he was dealing with occupation from 
the point of view of rating, but occupation has the same meaning in its 
application to matters of taxation such as are involved in this case. 

There is, therefore, in their Lordships’ judgment, no real justifica- 
tion for treating the royalties as capital payments. They think that 
they are “ income ” within the meaning of the Act, whatever may be 
the exact definition of that word in the Act. Its applicability may, in 
praticular cases, differ because the circumstances, though similar in 
some respects, may be different in others. Thus the profit realised on 
a sale of shares may be capital if the seller is an ordinary investor 
changing his securities, but in some instances at any rate it may be 
income if the seller of the shares is an investment or an insurance com- 
pany. Income is not necessarily the recurrent return from a definite 
source, though it is generally of that character. Income again may 
consist of a series of separate receipts, as it generally does in the case 
of professional earnings. The multiplicity of forms which " income ” 
may assume is beyond enumeration. Generally, however, the mere 
fact that the income flows from some capital assets, of which the simpl- 
est illustration is the purchase of an annuity for a lump sum, does not 
prevent it from being income, though in some analogous cases the true 
view may be. that the payiqents, though spread over a period, are not 
income, but Instalments payable at specified future dates of a purchase 
price. Such a case is illustrated by Sooble v. Secretary of State^. But, 
in their Lordships’ judgment, the royalties here are clearly income and 
not capital. They are periodical payments for the continuous enjoy- 
ment of the various benefits under the leases. The actual acquisition 
of the property in a particular ton of coal at the moment when the 
lessees have cut and taken away the coal is only the final stage. 

The authorities already cited and many others to the same effect 
show that the fact that the mines, which form an element in the 
(1) (187S) 10 Q.B. 178. (2) (1903) A.C. 299 : 4 Tsut Cas. 618. 

1—61 
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consideration for the royalties, are wasting assets is irrelevant. The 
English cases are sufBciently collected and explained by the Court of 
Appeal in Alicmza Go., Ltd. v Bef?, affirmed in the House of Lords 
in 1906 A.0. 18*. That case states principles which are generally 
applicable in India as well as in England. If the receipts are income, it 
is not material for tax purposes that that for which they are paid 
comes from a wasting property. If the payment ceases because the 
source ceases, so does the tax. Once it is established that the royalties 
are income within the meaning of the Act it is not material that the 
mines are in course of being exhausted unless there is provided in the 
Act that there should be a deduction from the income on that particular 
ground. But there is under the Indian Act no provision for allowance 
for amortisation in respect of the minerals being exhausted. Indeed, 
where as here the lease is for 999 years, an attempt to quantify the appro- 
priate allowance would be scarcely practicable. However, Section 12 (2) 
already quoted in this judgment, expressly excludes allowances in res- 
pect of capital expenditure. Any ordinary expenditure incurred by the 
appellant in connexion with the leases, such as the cost of collection of 
the royalties, has been duly allowed. For these reasons which are 
substantially those given by the learned Judges of the High Court, their 
Lordships agree with them in their conclusions. Accordingly the 
appeal fails and should be dismissed. 

Their Lordships in doing so are in agreement with the current of 
judicial opinion in the Indian Courts. They may start by citing the 
decision of the Calcutta High Court in Maninira CTtandra Nandi v. 
Seeretary of Stat^ and the elaborate judgment of Hooker jee, J., at page 
288 which has never been dissented from in India. Similar views were 
expressed in the comparatively recent cases in the Patna High Court to 
which full reference has been made in the judgments under appeal. 
Their Lordships do not think it necessary to repeat here what has been 
so fully explained in these judgments. It is ^enough here to say that 
their Lordships substantially agree with them. They refer particularly 
to the judgment of Dawson Miller, C.J., in Shiva Prasad Singh v. JSm- 
perot* , It may be added that on the question at issue, there is no 
difference in principle between the effect of the Act of 1922 and its 
predecessor, the Act of 1886, in this matter. Their Lordships are of 
opinion that the judgment of the High Court should be affirmed and 
the appeal dismissed with costs. They will humbly so advise His 
Majesty. 

Appeal dismissed. 


(3) (1907) 31 Cal. 257. 

UV 4 Pat 94 


(1) U905) 1 K.B. 184. 

(2) (1906) 5 Tax Caa. 172. 
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[Ik thb Allahabad High Goubi.] 

LALA SARJU PRASAD, In re. 

Gollisibb and Bajpai, JJ. 

Septembet 1, 1943. 

Ikdiah Ikoomb-tax Act (XI op 1922), Sbo. 13 Pboviso, Sbo. 31 — 

ASSBSSMBKI ONDBB SbO. 13 PbOVISO — APPBAL— POWBB OF AsSISIAKI 
Gommissiokbb xo SnBsxixuTB Diffbbbkt Method of Gomputatiok — 
Galling fob Rbpobt fbom Ikoohb-tax Offioeb and Aliebation of 
Assbssmbki aftbb Submission of Bepobt— Lboaliiy, 

There is nothing in the Indian Income-tax Act to restrict, tn respect 
to an assessment made under the proviso to Section 18, the powers which 
the higher authorities of the Department have under Sections 81 and 32 
in respect to assessments generally. Consequently the Appellate Assistant 
Commissioner ha>s jurisdiction, in an appeal against an assessment under 
the proviso to Section 18, to substitute a different method of computation 
for the method which has been adopted by the Income-tax Officer. 

An Appellate Assistant Commissioner is'entitled under Section 31 
(2) to ash for a report from the Income-tax Officer in respect to an assess- 
ment and after submission of the report is entitled under Section 81 {3) 
either to confirm, or to reduce or to enhance the assessment. 

Case referred to ; — 

Commissioner of Income-tax v , Pyare Lai Shukla (1942) 10 I. T. R. 239 ; 1942 
A. L. J. 388. 

Case stated under Section 66 (3) of the Income-tax Act by the 
GommisBioner of Income>tax, G. P. and U. P. : (Miscellaneons Gase 
No. 35 of 1938). 

“ In compliance with your Lordships’ order, dated the 11th Pebru- 
ary, 1942, in Miscellaneous Gase No. 85 of 1938, 1 have the honour to 
submit, for your Lordships’ decision, under Section 66 (3) of the Indian 
Income-tax Act, 1922 (hereinafter referred to as “ the Act ”), the ques- 
tion of law set out in paragraph 3 below and held by your Lordships 
to arise out of the assessment for the year 1983-34 of Lala Sarju 
Prasad, son of Lala Paqirchand of Basra, district Ballia, (hereinafter 
referred to as " the assesses ”). The sections of the Act herein men- 
tioned are as such sections stood before the Indian Income-tax (Amend- 
ment) Act of 1939 was passed. 

2. Facts of the Case. — The assessee is a Hindu undivided family 
carrying on business in cloth, sarrafa, money-lending, grain, arhat, 
speculation in gold and silver, etc., at Basra, Ballia and Galcutta. The 
assessee’s accounts are maintained on the mercantile system with the 
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exception of those in respect of money-lending which are kept on the 
cash basis. The assessee in the preceding five years prodnced accounts 
purporting to have been properly closed, but for various reasons which 
it is unnecessary to mention here the book profits for those years were 
not accepted and the income of each of those years was computed for 
assessment purposes under the proviso to Section 13 of the Act. For 
the assessment year 1933-34 (the year with which we are now concern- 
ed and the “ previous year ’* in respect of which was the account year 
ended Dasehra 1989). the assessee returned an income of Be. 16,100, 
comprising Es. 12,600 under “ Business ” and Es. 2,600 under “ Pro- 
perty.” The details of the business income, shown at the round figure 
of Es. 12,600, were not furnished ; nor did the accounts, submitted in 
compliance with the notice under Section 22 (4), support this figure 
exactly. The Income-tax Officer held that the accounts had been so 
kept that the correct income could not be deduced therefrom. Conse- 
quently, acting under the proviso to Section 13 of the Act, he determin- 
ed the business income at Es.. 28,766 by applying various percentage 
rates to the turnover disclosed by the goods accounts in certain sets of 
accounts. Adding income of Bs. 3,500 for property and Es. 223 for 
dividends, he made the assessment on a total income of Es. 32,489. A 
copy of the Income-tax Officer’s assessment order, dated the 27th 
March, 1934, is appended as Exhibit A. 

The assessee appealed against this assessment. In the course of 
the appellate proceedings, the Assistant Commissioner, after examining 
the account books, found that no details of cash sales were given in the 
books and that the various items of deposits in the personal accounts 
had not been properly investigated by the Income-tax Officer. The 
Assistant Commissioner, therefore, remanded the case to the Income- 
tax Officer with directions that he should prepare Trial Balance Sheets 
in respect of each set of accoimts and should call upon the assessee to 
explain from what sources the items shown as deposits in the personal 
accounts had been received. A copy of the Assistant Commissioner’s 
remand order, dated the 29th November, 1934, is appended as Exhibit 
B. The assessee, however, expressd his inability to furnish the inform- 
ation required and asked to be allowed to withdraw his appeal. (A copy 
of the Income-tax Officer’s remand report, dated the 11th April, 1936, is 
appended as Exhibit C). The Assistant Commissioner refused to per- 
mit the withdrawal of the appeal as he thought that there were grounds 
for supposing that there had been under-assessment ; and he according 
ly had a notice served upon the assessee requiring him to show cause 
why the assessment should not be enhanced by treating as profits the 
deposits in the personal accounts. The assessee showed cause and 
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adduced evidence ; but the explaaniition ofTored was not accepted by the 
Assistant Commissioner, who then himself examined the assessee’s 
accounts in greater detail and found that the deposits in the personal 
accounts were not capital receipts but were profits which by a process 
of manipulation had been introduced into the books of accounts in the 
guise of capital receipts. He, therefore, came to the conclusion that the 
proper method of determining the profits was not to apply standard 
rates to the turnover shown in the various goods accounts but to add 
the net accretion of capital to the profit shown .in the profit and loss 
accounts. As a result of substitution of this method of computation 
for that adopted by the Income-tax Officer the assessable income was 
found to be Bs. 51,842. The total income was thus enhanced by the 
Assistant Commissioner by Bs. 19,353 from Bs. 32,489 to Bs. 51,842. 
A penalty of Bs. 5,000 was also imposed under Section 28 of the 
Act. Copies of the Assistant Commissioner’s orders enhancing the 
assessment and imposing the penalty are appended as Exhibits D and E 
respectively. 

The assesses thereupon preferred two appeals under Section 32 of 
the Act to the then Commissioner of Income-tax (Bai Bahadur E. P. 
Verma) who, for the reasons detailed in his order, dated the 28th March, 
1937 (a copy of which is appended as Exhibit E), reduced the addition 
of Bs. 19,353 by half and directed that the penalty be also reduced pro- 
portionately. In conformity with this order, the total income was 
fixed at Bs. 42,166 and penalty at Be. 3,895. 

The assessee then filed an application, dated the 24th May, 1937, 
under Section 66 (2) of the Act, asking my predecessor to refer certain 
alleged questions of law to the High Court for decision. A copy of 
this application is appended as Exhibit G. My predecessor, however, 
refused to refer the case to the High Court as, in his opinion, no ques- 
tion of law arose from his order under Section 32 of the Act. A copy 
of my predecessor’s order, dated the 1st September, 1937, is appended 
as Exhibit H . - 

It was in these circumstances that the assessee moved your Lord- 
ships under Section 66 (3) of the Act and your Lordships have now 
been pleased to direct me to state a case and to refer the question of 
law, as set out in paragraph 3 below, for your Lordships’ decision. A 
copy of your Lordships’ order is appended as Exhibit J. 

3. Question of law . — The question of law which 1 have been 
directed to refer to your Lordships is as follows : 

“ Whether the Assistant Commissioner had jurisdiction in appeal 
to substitute a different method of computation for the method which 
had been adopted by the Income-tax Officer ?” 
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This question is accordingly referred to your Lordships for deci- 
sion under Section 66 (3) of the Act. 

4. Commissioner’s Opinion. — A point very similar to that involved 
in this case was decided by your Lordships in In re Pearey Lai Shukla^ 
a few days after the present order under Section 66 (3) of the Act was 
passed. In that case the Income-tax Officer had computed the assess- 
able profits, under the proviso to Section 13, at a flat rate of 16 per 
cent. In appeal the Assistant Commissioner enhanced the assessment 
by increasing the rate of profit to 26*7 per cent, and in second appeal 
this rate was reduced by the Commissioner to 18 per cent., which was 
still higher than the rate taken by the Income-tax Officer. The ques- 
tion of law referred to your Lordships was “ Whether, under the cir- 
cumstances of the case, the Assistant Commissioner and Commissioner 
had authority under the law to change the basis of profit from 16 per 
cent, as calculated by the Income-tax Officer to any higher percentage?’* 
Your Lordships answered this question in the affirmative and in doing 
so your Lordships relied on certain observations of the Privy Council 
in the case of Commissioner of Income-tax, Bihar and Orissa v. Malta- 
r(yadhircya Kamesktoar Singh of Darbhanga ‘ and remarked that those 
observations were clear authority for the proposition that the basis 
and manner of assessment applied by the Income-tax Officer can be set 
aside in appeal by the Assistant Commissioner under Section 31 (3) (5) 
of the Act. It is true that in the present case the Assistant Commis- 
sioner enhanced the assessment, not by increasing the rates of profit 
applied by the Income-tax Officer, but by substituting a different method 
of computation ; but this does not, in my respectful opinion, make any 
difference. It is clear, that under the wide discretion vested in the 
Income-tax Officer by the proviso to Section 13 of the Act, it was open 
to him in the circumstances of the case to adopt any basis and manner 
of computation he thought fit and that, instead of the flat rate basis, he 
could himself have employed the method of computation adopted by the 
Assistant Commissioner in appeal. It follows that, under the equally 
wide powers given to the Assistant Commissioner by Section 31 (3) of 
the Act in respect to any order of assessment, he could legally substi- 
tute a method of computation which, in his opinion, should have been 
adopted by the Income-tax Officer for that which he thought had been 
wrongly applied. This is clear from the following passage in the 
judgment of the Privy Council quoted by your Lordships in the case 
referred to above : 

The fact that the Income-tax Officer has justifiably proceeded on 
a basis and in a manner of his own in computing the assessee’s income, 

(l) (1942) 10 I.T.R, 239. (2) (1933) 1 1.T.R. 94. 
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profits and gains does not, of course, exempt his computation from 
examination on appeal and, if it appears that he has adopted a wrong 
method, the assessment may be set aside. ” 

As your Lordships were pleased to remark in Pearey Lai ShuJcla*s 
case^t there is nothing in the Act to restrict in respect to an assessment 
made under the provisio to Section 13 the powers which the higher 
authorities of the Department have under Sections 81 and 32 in res- 
pect to assessments generally. 

For these reasons I submit that the question of law referred in 
this case should be answered in the afiirmative. 

6. As required by the prescribed rules, a copy of the draft state- 
ment of facts and question of law was sent to the assessee for any 
additions or amendments he might like to suggest. In his reply, with- 
out date but received in this office on the 4th August, 1942, the assessee 
disputed the correctness of the statement of facts in one respect. The 
statement has been modified accordingly in this respect. A copy of 
the assessee’s reply is appended as Exhibit £.** 

The High Court (Collister and Bajpai, JJ.,) delivered the following 
judgment : 

JUDGMENT. 

In compliance with our order dated the 11th of February 1942 the 
Commissioner of Income-tax, Central and United Provinces, has stated 
a case and referred a question of law for our decision. We indicated 
that question of law in our order, and the same question has been 
referred to us for decision by the learned Commissioner. The question 
is as follows : — 

“ Whether the Assistant Commissioner bad jurisdiction in appeal 
to substitute a different method of computation for the method which 
had been adopted by the Income-tax Officer ? ” 

Under the provisions of Section 66 (3) of the Act if the Commis- 
sioner has refused to state a case on the ground that no question of law 
arises and the assessee makes an application to this Court, then if we 
are satisfied that a question of law does arise (it may be a substantial 
question of law or otherwise) we can require the Commissioner to state 
a case and to refer the question of law that does arise for our decision. 

It was under these circumstances that we directed the Commis- 
sioner to state a case, but now that all the facts have come out on a 
perusal of the various orders of the Income-tax authorities, we think 
that the question of law in the circumstances of the present case ought 
to be answered in the afiirmative. 

The facts are that the assessee is a Hindu undivided family which 
carries on business in cloth, sarrafa^ money-lending, grain, arahat 
il) (1942) 10 I.T.R. 239. 
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speculation in gold and silver etc. etc. at Basra, Ballia and Calcutta. 
The assessee owns as many as six shops in these places and when the 
profits for the year 1933-34 were being assessed the Income-tax Officer 
looked into the accounts of all these six branches and came to the con- 
clusion that the profits were Bs. 32,489/-. In some of the branches 
the Income-tax Officer calculated the profits on the books filed by the 
assessee himself, and he thought that there it was possible to determine 
the profits after a reference to the books of account. As regards two 
or three branches he was of the opinion that some profits could be 
calculated with reference to the books of account but some other profits 
ought to be added inasmuch as the books of account did not afford 
sufficient data for calculating the profits, and in respect of certain turn- 
over the Income-tax Officer under the proviso to Section 13 of-the Act 
computed the profits in such manner as he thought best and he held 
the view that a certain standard rate of profit on the sales should be 
adopted. In this manner he calculated the profits of the various 
branches and came to the conclusion that Bs. 32,489/- were the profits 
of the assessee for the year 1933-34. 

There was an appeal to the Assistant Commissioner and in the 
first instance the Assistant Commissioner asked for a report from the 
Income-tax Officer. It is true that the Assistant Commissioner uses 
the word “ remand ” which ordinarily under the Civil Procedure 
Code is considered, as it were, a final order of the appellate 
authority passed after the disposal of the case, but in this particular 
instance it is quite clear from the order of the Assistant Commis- 
sioner dated the 19th November 1934 that all that the Assistant Com- 
missioner did was to ask for a report from the Income-tax Officer. 
This, we think, he was entitled to do under the provisions of Sec- 
tion 31 (2) of the Act. 

When the Income-tax Officer was submitting a report, the assessee 
did not co-operate with him but wanted to withdraw the appeal and 
therefore the Income-tax Officer on the 1 1th April 1936 submitted a 
more or less colourless report saying that no explanation has been 
offered regarding deposits in personal accounts. The Assistant Com- 
missioner then on the 17th of December 1936 considered the appeal on 
the merits. He also looked into the accounts of the various branches 
and in the end he agreed with the method of calculation adopted by 
the Income-tax Officer to a certain extent. He said that the income 
determined by the Income-tax Officer was Bs. 32,489/- but this income 
was made up not only of the profits shown in the various shops but 
also included certain income calculated by the application of flat rates 
on the turnover. He was of the opinion that that was not a proper 
method of calculating the profite and he, therefore, deducted the 
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amount which was obtained by the application of flat rates. This latter 
income was Bb. 11,884/*. From Be. 32,489/* he deducted Bs. 11,884/- 
and a sum of Bs. 171/* as bad debt and found the income of the asses- 
seeto be Bs. 20,434/-, but where the Income-tax Officer had calculated 
the profits in certain instances on the basis of flat rate, the Assistant 
Commissioner was of the opinion that the income could be determined 
by a reference to the books of account themselves, and it was not 
necessary to adopt any flat rate at all. Certain income was shown as 
capital deposits and the Assistant Commissioner held the view that 
these deposits were really profits and therefore a sum of Bs. 31,408/- 
ought to be added to Bs. 20,434/-. The total income was determined at 
Bs. 51,842/. 

W e are not very much concerned with what the Commissioner did ’ 
in appeal, but we may mention here that considering all the circum- 
stances of the case he thought that profits disguised as deposits were not 
Bs. 31,408/- but only half of them. To that extent relief was granted 
by the Commissioner. 

The question which we have got to decide is whether under the 
circumstances of this case the Assistant Commissioner had the power 
in certain matters arising in the present case to set aside the flat rate 
adopted by the Income-tax Officer and to determine the profits from the 
account books themselves. We think that there is nothing in the Act 
which would prevent the Assistant Commissioner from doing so. 

It is contended that the proviso to Section 13 bars the Assistant 
Commissioner from doing what he has done in the present case. We, 
however, think that the language of the proviso does not afford support 
for the contention that his basis or bis method of computation is not 
liable to interference by the higher authorities of the Department. It 
is true that the assessee cannot, as a matter of right, question the basis 
of computation and the manner of computation adopted by the Income- 
tax Officer if the latter feels that the method of acooimting employed by 
the assessee is such that the income, profits and gains of the assessee 
cannot be properly deduced therefrom. But the words in Section 31 
(2) (a) of the Act are very wide, and as we said in the case of Commie- 
sioner of Income-tax v. Pyare Lai Shukla^ there is nothing in 
the Act to restrict, in respect to an assessment made under the proviso 
to Section 13, the powers which the higher authorities of the Depart- 
ment have under Sections 31 and 32 in respect to assessments 
generally. Learned Counsel for the assesses did not in so many words 
dispute the position taken by the Departipent that the powers of the 
Assistant Commissioner were very wide xmder the provisions of 
(t) (1942) AXJ. 388 ; 10 239. 

J— 62 



632 


INCOME TAX BSPOBTS 


[VOL. XI 


Section 31 of the Act, but what he said was that the powers should be 
exercised by the Assistant Commissioner himself, and he contended 
that when the Assistant Commissioner remanded the case on the 29th 
of November 1934 he took the case out of his own file and directed the 
Income-tax Officer to arrive at a decision different from what he had 
arrived at on an earlier occasion. As we pointed out before, the 
learned Assistant Commissioner had not on the 29th of November 
1934 taken out the case from his own file bnt had only asked for a 
report from the Income-tax Officer and this he was entitled to do under 
Section 31 (2) of the Act. When the matter came finally before him 
after the report of the Income-tax Officer he was entitled under Sec- 
tion 31 (3) either to confirm or to reduce or to enhance the assessment. 
He chose to do the latter and his powers are not in any way circum- 
scribed by the Act. 

For the reasons given above, we answer the question referred to 
us in the affirmative, and we direct the Begistrar to send a copy of our 
judgment under the seal of the court to the Commissioner. Learned 
counsel for the Department is entitled to the costs of the reference 
which we assess at Be. 160/-. 

Beferenee answered in the affirmative. 


(In the Madbas Hioh Coubi]. 

AL. VB. V. P. PBTHAPEBUMAL CHETTIAB 

V. 

COMMISSIONEB OF INCOME-TAX, MADBAS. 

Sib Lionel Leaoh, C. J., and Laesemana Bao, J. 

August 27, 1948. 

Indian Income-tax Act (XI of 1922), Secs. 2 (1) (a), 4 (3) (viii) — 
Aobioultubal Income — ^Bbnt — Intebbsi on Abbbabs of Bent 
Patable Undbb Madbas Estates Land Act — Whbtheb Aobiottl- 
TUBAL Income. 

Interest on arrears of rent payable by a ryot to a landholder under 
Section 61 of the Madras Estates Land Act is not agricultural income 
within the meaning of Section 2 ll){a) of the Income-tax Act, It is 
neither 'rent' nor 'revenue' derived from land. It is an additional sum 
payable to the landholder as a compensation for the delay in the pay- 
ment of the rent and its source is the tenant's default t» the perform- 
ance of his contract. 

In re Manager, Badhika Mohan Boy Wards Estate [1940] (8 1.T.B. 
460) ; Maharaj Bahadur Bam Ban Vijay Prasad Singh v. The Pro- 
vince of Bihar [1942] (I.L.B. 21 Pat, 488 ^ 10 I.T.B. 446) Approved j 
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Sri Ramaohandra Dev v. Commissioner oj Income-tax, Bihar and 
Orissa [1942] (I.T.B. 21 Pat. 461 ; 10 I.L.B. 141) Not approved. 

Commissioner of Income-tax, Madras v. Zamindar of Kirlampudi 
(I.L.B. 56 Mad. 830) explained. 

Case referred to the Madras High Court by the Income-tax Appel- 
late Tribunal, Calcutta Bench, under Section 66 (1) of the Indian 
Income-tax Act, 1922 (XI of 1922) as amended by Section 92 of the 
Indian Income-tax (Amendment) Act, 1939 (YII of 1939) in Beference 
66 B. A. No. 1 Madras of 1942-43 on its file for decision on the follow- 
ing questions of law, namely, 

(i) whether the amount received by the appellant as interest on 
preference shares from the Steel Corporation of Bengal, is a capital 
receipt? 

(ii) whether the interest on rent payable to the appellant as 
landholder under the Madras Estates Land Act can be said to be agri- 
cultural income within the meaning of Section 2 (1) (a) of the Act 
and so exempt from assessment under Section 4 (3) (viii) of the Income- 
tax Act? 

Case Bef erred No. 10 of 1943. 

On the application of the assessee under Section 66 (1) of the 
Income-tax Act, the Income-tax Appellate Tribunal, Calcutta Bench, 
consisting of B. P. Vbbma, (Judicial Member) and P. N. S. Aiyab 
(Accountant Member) referred the case to the Madras High Court on 
9th December 1942 ; — 

STATEMENT OF CASE. 

“ This is an application for reference preferred by one Mr. AL. YB. 
Y. P. Pethaperumal Chettiar, asking us to refer to the High Court the 
following questions of law said to arise from the order passed by this 
Bench of the Tribunal on Slat January 1942 in Appeal B.A.A. No. 36 
Madras of 1941-42 : — 

(i) Whether on the facts set forth above the dividend in question 
is assqpsable as income under the Indian Income-tax Act, 1922, as 
amended by Act VII of 1989 ? 

(ii) Whether the suln of Bs. 674-8-0 in question is not an allow- 
able expenditure under Section 10 (2) of the Act? 

(iii) Whether when the interest realised from ryots by the appellant 
(who is a landholder) in virtue of the provisions of the Madras Estates 
Land Act is rent under that Act, such rent is not agricultural income 
exempt from assessment within the meaning of Section 4 (3) (viii) 
read with Section 2 (i) (a) of the Income-tax Act ? 

2 The Commissioner of Income-tax, Madras, who is the respond* 
ent in this case, has replied that the case does not raise points of law 
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Section 31 of the Act, but what he said was that the powers should be 
exercised by the Assistant Commissioner himself, and he contended 
that when the Assistant Commissioner remanded the case on the 29th 
of November 1934 he took the case ont of his own file and directed the 
Income-tax Officer to arrive at a decision different from what he had 
arrived at on an earlier occasion. As we pointed ont before, the 
learned Assistant Commissioner had not on the 29th of November 
1934 taken out the case from .his own file but had only asked for a 
report from the Income-tax Officer and this he was entitled to do under 
Section 31 (2) of the Act. When the matter came finally before him 
after the report of the Income-tax Officer he was entitled under Sec- 
tion 31 (3) either to confirm or to reduce or to enhance the assessment. 
He chose to do the latter and his powers are not in any way circum- 
scribed by the Act. 

For the reasons given above, we answer the question referred to 
ns in the affirmative, and we direct the Begistrar to send a copy of our 
judgment under the seal of the court to the Commissioner. Learned 
counsel for the Department is entitled to the costs of the reference 
which we assess at Bs. 160/-. 

Reference ansvjered in the affirmative. 


[In the Madbas Hiqh Gottbt]. 

AL. VE. V. P. PETHAPEBUMAL CHETTIAE 

®. 

COMMISSIONBE OP INCOME-TAX, MADBAS. 

Sib Lionel Leaoh, G. J., and Laeshmana Bao, J. 

August 27, 1948. 

Indian Inoomb-tax Act (XI or 1922), Secs. 2 (1) (a), 4 (3) (viii) — 
Aobioultubal Income — Bent — Intebbst on Abbbabs of Bent 
Payable Undeb Madbas Estates Land Act — Whether Aobicul- 
TUBAL Income. 

Interest on arrears of rent payable by a ryot to a landholder under 
Section 61 of the Madras Estates Land Act is not agricultural income 
teithin the meaning of Section S (1) (a) of the Income-tax Act. It is 
neither ‘rent' nor ‘revenue’ derived from land. It an additional sum 
payable to the landholder as a compensation for the delay in the pay- 
ment of the rent and its source is the tenant’s default in the perform- 
ance of his contract. 

In re Manager, Badhika Mohan Boy Wards Estate [1940] (8 1.T.B. 
460) ; Maharaj Bahadur Bam Ran Vijay Prasad Singh v. The Pro- 
vince of Bihar [1942] (I.L.E. 21 Pat. 488 ; 10 I.T.E. 446) Approved ; 
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Sfi Rctf7iao]ictndrci Dev v. Commissioner oj Income-tax, Bihar and 
Orissa [1942] (I.T.B, 21 Pat. 461 ; 10 LL.B. 141) Not approved. 

Commissioner of Income-tax, Madras v. Zamindar of Kirla 7 npudi 
(I.L.B. 55 Mad. 830) explained. 

Case referred to the Madras High Court by the Income-tax Appel- 
late Tribunal, Calcutta Bench, under Section 66 (1) of the Indian 
Income-tax Act, 1922 (XI of 1922) as amended by Section 92 of the 
Indian Income-tax (Amendment) Act, 1939 (YU of 1939) in Beference 
66 B. A. No. 1 Madras of 1942-43 on its file for decision on the follow- 
ing questions of law, namely, 

(i) whether the amount received by the appellant as interest on 
preference shares from the Steel Corporation of Bengal, is a capital 
receipt? 

(ii) whether the interest on rent payable to the appellant as 
landholder under the Madras Estates Land Act can be said to be agri- 
cultural income within the meaning of Section 2 (1) (a) of the Act 
and so exempt from assessment under Section 4(3) (viii) of the Income- 
tax Act? 

Case Bef erred No. 10 of 1943. 

On the application of the assesses under Section 66 (1) of the 
Income-tax Act, the Income-tax Appellate Tribunal, Calcutta Bench, 
consisting of B. P. Vbema, (Judicial Member) and P. N. S. Aiyab 
(Accountant Member) referred the case to the Madras High Court on 
9th December 1942 : — 

STATEMENT OF CASE. 

“ This is an application for reference preferred by one Mr. AL. VB. 
V. P. Pethaperumal Chettiar, asking us to refer to the High Court the 
following questions of law said to arise from the order passed by this 
Bench of the Tribunal on 31st January 1942 in Appeal B.A.A. No. 36 
Madras of 1941-42 : — 

(i) Whether on the facte set forth above the dividend in question 
is assqpsable as income under the Indian Income-tax Act, 1922, as 
amended by Act VII of 1939 ? 

(ii) Whether the suba of Bs. 574-8-0 in question is not an allow- 
able expenditure under Section 10 (2) of the Act ? 

(iii) Whether when the interest realised from ryots by the appellant 
(who is a landholder) in virtue of the provisions of the Madras Estates 
Land Act is rent under that Act, such rent is not agricultural income 
exempt from assessment within the meaning of Section 4 (3) (viii) 
read with Section 2 (I) (a) of the Income-tax Act ? 

2 The Commissioner of Income-tax, Madras, who is the respond- 
ent in this case, has replied that the case does not raise points of law 
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falling under Section 66 (1) of the Income-tax Act to justify a reference 
to the High Court and has proceeded in his reply to say that the ques- 
tions on dividends, income and interest realised from ryots have been 
concluded by decided cases. The reply of the respondent does not seem 
to ns to negative the contention that the questions raised are questions 
of law. 

3. The Commissioner of Income-tax has, however, in his reply, 
proceeded to state the following three questions as the questions to 
be referred if the Tribunal decides to make a reference to the High 
Court ; — • 

(i) Whether the amount received by the appellant as interest on 
preference shares from the Steel Corporation of Bengal is a capital 
receipt ? 

(ii) Whether the sum of Es. 574-8-0 paid as interest is an allow- 
able item for deduction under Section 10 (2) (xii) of the Act ? 

(iii) Whether the interest on rent payable to the appellant as 
landholder under the Madras Estates Land Act can be said to be 
agricultural income within the meaning of Section 2 (1) (a) of the 
Act and so exempt from assessment under Section 4 (3) (viii) of 
the Act? 

The applicant has no objection to the questions being stated in the 
form mentioned by the Commissioner of Income-tax and we proceed to 
state the case. 

4. The applicant received a payment from Steel Corporation of 
Bengal as interest on his capital and it was contended that aotnally the 
payment was not any dividend from the profits of the company but was 
interest paid by the company out of its capital and as such it was a 
capital receipt in the hands of the share-holder. The item in respect of 
which this contention was raised was only a sum of Es. 160 and at 
the time when the claim was made before the Income-tax Officer the 
prescribed certificate under Section 20 of the Income-tax Act was not 
produced. The applicant, however, filed that certificate dated 1st 
December 1939, for the sum of Es. 80 only before the Appellate Assist- 
ant Commissioner. This certificate showed that the sum that was paid 
was interest on preference shares and that it was paid out of the capital 
and no income-tax was deducted at source. Ordinarily the companies 
deduct income-tax before distributing dividends out of profits but in 
this case it was not so deducted as the disbursement was interest on 
the capital paid during a construction. No doubt it was paid out of 
the capital as there were no profits available to the company. This 
payment of the company was within its powers under Section 107 of 
the Indian Companies Act. This Bench of the Tribunal took the view 
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that this sum was paid as interest and tax was rightly levied on this as 
income received by the applicant. The contention in regard to the 
balance of Bs. 80, we merely rejected, holding that the total sum of 
Bs. 160 was not exempt from the liability to pay tax. 

6. The Commissioner of Income-tax has submitted in regard to 
this point that the question decided by the Tribunal has been concluded 
by the decision of the House of Lords in Williamson v. Ough 

6. The second of the points decided by this Bench of the Tri- 
bunal in its order, dated 31st January 1942, in appeal B.A.A. No. 36 
Madras of 1941-42 was that the sum of Bs. 574-8- 0 paid as interest to 
one M. V. B. M. Murugappa Ohettiar was not an admissible deduction 
under Section 10 (2) (xii) of the Income-tax Act. The Tribunal found 
that this was not a business expense at all. 'We consider that this is a 
pure question of fact and cannot legitimately be a subject-matter of 
reference. 

7. The third question of the applicant is in regard to the conten- 
tion that the sum of Bs. 794 realised as interest on arrears of rent from 
the tenants of the Zemindari was not assessable to income-tax. This 
Bench of the Tribunal held that the interest on arrears of rent is not 
agricultural income and is thus liable to attract income-tax. This 
Bench of the Tribunal relied on the case of Manager, Badhika Mohan 
Boy Wards Estate, reported in 1940 I.T.B. 460 and came to the conclu- 
sion that the interest on arrears of rent is not agricultural income and 
is liable to tax. The applicant has drawn the distinction that in virtue 
of Section 61 of the Madras Estates Land Act the term ** rent ” includes 
also interest payable under Section 61. 

Section 61 of the Madras Estates Land Act is as under : — 

‘‘ Subject to the provisions of this Act, an arrear of rent shall bear 
simple interest at the rate of one-half per centum per mensem from the 
date on which the arrear fell due until it is liquidated.” 

All that the above section says is that the arrears of rent shall bear 
simple interest. Interest, however, is paid for failure to pay the rent in 
due time and is not either agricultural income as per the definition of 
agricultural income given in the Income-tax Act nor is it a proceed of 
land. It is merely a payment as damages for wrongful detention of 
money and therefore was taken to be liable to pay income tax. 

8. Having decided that the application raises some questions of 
law we proceed to refer the following two questions of law to the High 
Court of Judicature at Madras for their opinion with slight modifica- 
tions in question No. (iii) as formulated by the Commissioner of Income- 
tax and do not refer the second of the questions raised by the parties; — 

(1) (1936) 20 Tax Gas. 194 ; 4 I.T.R. Suppl. 1, 
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Questions of la>w referred : 

(i) Whether the amount received by the appellant as interest on 
preference shares from the Steel Corporation of Bengal is a capital 
receipt ? 

(ii) Whether the interest on rent payable to the appellant as land- 
holder under the Madras Estates Land Act can be said to be agricultural 
income within the meaning of Section 2 (1) (a) of the Act and so exempt 
from assessment under Section 4 (3) (viii) of the Income-tax Act ? 

9. The papers paentioned in the index attached will form the 
paper book in this case." 

On the question whether interest on arrears of rent is agricultural 
income, the opinion of the Appellate Tribunal as stated in the Judgment 
of the Tribunal delivered under Section 33 of the Act was as follows: — 
“No, III — Zemindari Income — Bs. 716 , — The appellant is earning 
interest of the sum of Bs. 716 as arrears of rent. The appellant con- 
tends that interest on arrears of land rent is agricultural income with- 
in the meaning of Section 2 (i) (a) and is exempt under Section 4 (3) 
(viii) of the Income-tax Act. He has argued before us that the case of 
the Manager, Badhiha Mohan Boy Wards Estate ^ is distinguishable on 
the wording of the two Acts. He argues, two definitions in the two 
Provincial Acta differ and this should not be deemed to be conclusive. 
We have heard the representative of the appellant and are unable to 
agree with him on the distinction which he has drawn out. His argu- 
ments may be summarised as under : Madras Estates Land Act defines 
rent in Sections, Clause' (11), as: — 

“ Bent means whatever is lawfully payable in money or in kind or 
in both to a landholder for the use or occupation of land in his estate 
for the purpose of agriculture, and includes whatever is payable on 
account of the use and enjoyment of water supplied or taken for culti- 
vation of land where the charge for such water has not been consoli- 
dated with the rent payable for the land.” 

Sections 60 and 61 of the said Act were produced to bring out his 
argument. He argues that the interest paid on arrears of rent is a law- 
ful payment to a landholder for the use or occupation of the land for 
the purpose of agriculture and, therefore, is agricultural income. It 
may be pointed out (etc) in the Act although we do not agree with the 
exposition of law as propounded by the appellant’s representative. We 
are concerned with the interpretation of the word ‘ agriculture ’ in the 
Income-tax Act, and the modifications, if any, in the Provincial Acts 
will not make any difference. Section 2, clause (1), defines agricultural 
income as under :-^ 

(1) (1940) 8 I.T.R. 400. 
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“ Any rent or revenue derived from land which is used for agri- 
cultural purposes, and is either assessed to land revenue in British India 
or subject to a local rate assessed and collected by officers of the Grown 
as such.” 

In order that income may be exempt, it is necessary that is should 
be land revenue derived from land. 

Interest is a liability which a person incurs for non-payment in 
due time but interest cannot be said to be an agricultural income. It is 
something which a man pays for wrongful retention of the sum of 
money which is lawfully payable to a landlord. Agricultural income 
literally means income from or appertaining to agriculture. The learn- 
ed Judges of the Calcutta High Court have devoted their learned atten- 
tion to this matter and we respectfully follow the ruling. Interest paid 
is a sort of statutory recompense to the landlord and it cannot be said 
to be agricultural income within the meaning of the Income-tax Act. 
We, therefore, negative the claim of the appellant for the allowance. 

6. The result is that the appeal is dismissed and the assessment 
order is confirmed." 

E. V. Sesha Ayyangar, for the Commissioner. 

V. V. Srinivasa Ayyangar, for the assesses. 

JUDGMENT. 

(The judgment of the Court was delivered by the Honourable the 
Chief Justice.) 

Two questions have been referred to this Court by the Income-tax 
Appellate Tribunal, Calcutta Bench, at the request of the assessee. 
Mr. Srinivasa Ayyangar, on behalf of the assessee, has informed the 
Court that his client does not wish to proceed with the reference so far 
as it concerns the first matter. This means that the decision of the 
Tribunal on the question of whether the interest received by the asses- 
see in respect of the preference shares held by him in the Steel Corpo- 
ration of Bengal is taxable income will stand. 

The second question reads as follows : 

“ Whether the interest on rent payable to the appellant as land- 
holder under the Madras Estates Land Act can be said to be agricul- 
tural income within the meaning of Section 2 (1) (a) of the Act and so 
exempt from assessment under Section 4 (8) (viii) of the Income- 
tax Act." 

The assessee is a landholder within the meaning of the Madras Estates 
Land Act. Section 61 of the Act states that an arrear of rent payable 
by a ryot to his landholder shall bear simple interest at the rate of one- 
half per cent, per mensem from the date on which the arrear fell due 



538 


IKOOICB TAX BBPOBTS 


[VOL. XI 


until it is liquidated. The Income-tax OflSoer held that the interest 
which the assessee received form his tenants under this section is not 
agricultural income within the meaning of Section 2 (1) of the Indian 
Income-tas Act, 1922, and therefore he was liable to p&y the tax on it. 
It is true that until the decision of the Calcutta High Court in In re 
Manager, Badhika Mohan Boy Wards Estate^ the Department regard- 
ed interest paid on arrears of rent of agricultural land as being agri- 
cultural income. The former parctice does not, however, preclude the 
Income-tax authorities from maintaining that they were wrong and 
that such income is taxable. In this case the Appellate Tribunal held 
that the assessee had been lawfully assessed in this respect. 

The term “ agricultural income *’ is defined in Section 2 (1) of the 
Income-tax Act. The term includes any rent or revenue derived from 
land which is used for agricultural purposes, and is either assessed to 
land revenue in British India or subject to a local rate assessed and 
collected by officers of the Crown as such, and any income derived from 
such land by agriculture. 

In In re Manager, Badhika Mohan Boy Wards Estate?- the Cal- 
cutta High Court had to consider whether interest on arrears of rent 
payable under the Bengal Tenancy Act was rent or revenue derived from 
land. So far as this case is concerned there is no difference between 
the Bengal Tenancy Act and the Madras Estates Land Act. The 
Calcutta High Court held that interst on arrears of rent was not agri- 
cultural income. It was pointed out that rent is payable to the land- 
lord by the tenant by virtue of a contract of tenancy of land and the 
cause of action in respect of rent arises out of contract. Interest on 
arrears of rent is payable by reason of a statutory provision of law 
which “ imposes a penalty upon the tenant for non-payment of his 
rent.” The Patna High Court followed this decision in Maharaga 
Bahadur Bam. Ban Vijay Prasad Singh v. TAs Provmee of Bihar^ 
although in an earlier case, Sri Bamaehcmdra Dev v. The Commis- 
sioner oj Income tax, Bihar and Orissa,^ it expressed a contrary opinion. 
The earlier case was a reference under the Income-tax Act the 
later case a reference under the Bihar Agricultural Income-tax Act, 
1988, but we can see no reason for a distinction. 

In our judgment, interest on arrears of rent payable by a ryot to 
the landholder under the Madras Estates Land Act is not agricultural 
income within the meaning of the Income-tax Act. Such interest is 
not rent. It is an additional sum payable to the landholder as com- 
pensation for the delay in the payment of the rent. Nor can it be classi- 
fied as revenue “ derived ” from the land. Its source is the tenant’s 

(1) (1940) 8 1.T.R. 4«0 (3) (1942) LUR. 21 P^t 461 j 10 1.T.R, 141, 

(2) (1942} U..R. 21 Pat. 488 ; 10 I.T.R, 446. 
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default in the performance of his contraoti It is true that under the 
Madras Sstates Land Act the landholder may distrain for arrears of 
rent and interest thereon, but that does not make the arrears rent. 
Section 3 (11) of that Act defines “ rent ” as meaning : 

“ Whatever is lawfully payable in money or in kind or in both to 
a landholder by a ryot for the use or occupation of land for the purpose 
of agriculture and includes whatever is lawfully payable on account of 
water supplied by the landholder or taken without his permission for 
cultivation of land where the charge for water has not been consolid- 
ated with the charge for the use or occupation of the land.” 

Section 5 of the Madras Estates Land Act makes the rent and the 
interest a first charge on the land but again we do not consider that 
this alters the chara cter of the interest. In deciding whether interest 
is or is not agricultural income within the meaning of the Income-taz 
Act, the Court can only have regard to the definition contained in 
that Act. 

Our attention has been drawn to the judgment of the Special 
Bench of this Court which decided Commissioner of Ineome-tcMS, 
Madras v. Zamindar of Kirlampudi^. It was there held that 
interest due to a zamindar under a promissory note taken by him from 
his ryots for the amount of rent due by them with interest was not 
agricultural income within the meaning of the Income-tax Act. The 
basis of the decision was that there was a fresh contract between the 
zamindar and the ryots whereby the character of the liability was 
changed. It was no longer rent but a loan. Apparently it was 'con- 
tended in that case that interest on arrears of rent must be regarded as 
agricultural income by reason of Section 61 of the Act, but the Bench 
did not hold that interest on arrears of rent was agricultural income. 
It has been suggested that there is indication in the judgment that 
the Bench was of this opinion. It is certainly open to doubt whether 
the judgment is indicative of this, but even if it were, the judgment is 
not binding on us because the question did not arise in that case. 

The present case was rightly decided by the Income-tax Tribunal 
and our answer to the second question referred is that interest on rent 
payable to the appellant is not agricultural income within the 
the meaning of Section 2 (1) (a) of the Income-tax Act. 

The assessee has lost on the question argued and he must pay the 
costs, Bs. 260/-. 

Beferenoe amswered aeoordingly. 


(1) I.L.R. 55 Mad. 830. 
1 — 6 ? 
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[In the Madbas High Ooubt.] 

0. RM. OM. RM. PL.MUTHUKARUPPAN CHETTIAR & OTHERS 

V. 

COMMISSIONER OF INCOME-TAX, MADRAS. 

Sib Lionbii Xjbaoh, C. J., and Laeshmana Rao, J . 

Angnst 18, 1943. 

Indian Inoohb-tax Act (XI op 1922), Secs. 10, 24 — Loss — Pabt- 

NEBSHIP — WiNDING-TJP — LoSS INOCBBBD IN REALIZATION OP ASSETS — 
WBETHBB ADIiOWABIiE. 

A firm carrying on a money-lending business teas dissolved on the 
11th January 1989 and after the dissolution no business was transacted 
beyond that involved in the realisation of the assets. Between that date 
and the 86ih March 1989, the assets of the business were realised. The 
assesses who was a partner in the firm claimed in relation to the year 
of account ending on 18th April 1989 that a certain amount represent- 
ing the loss arrived at by deducting the sums realised in the course of 
the winding-up from the value of the assets as shown in the books of 
account should be deducted from his assessable income : 

Held, that the alleged loss cannot for purposes of tax be treated as 
a trading loss in the year of account since the firm ceased to carry on 
business on the 11th January and all realisations took place after that 
date, and that, as the loss incurred was not incurred either in or for the 
carrying on of the business of the partnership, it was not an admissible 
deduotion. 

Income-tax Commissioner v. Shaw Wallace and Co. [1982] (59 I.A. 
206 ; I.L.R. 69 Gal. 1843) and Wilson Box {^Foreign Bights) Ltd., {In 
Liquidation) y. Brice (H. M. Inspector of Taxes) [1936] (20 Tax Gas. 
736) referred to. 

Cases stated under Section 66 (3) of the Indian Income-tax Act (XI 
of 1922) by the Commissioner of Income-tax, Madras, in pursuance of 
the High Oonrt’s order dated 24-8-1942 : 0. P. Nos. 126, 127 and 128 
of 1942. 

STATEMENT OF CASE, 

' (0. P. No. 196 of 1949). 

“ In accordance with the High Court’s order referred to above, I 
have the honour to refer the question set out in paragraph 7 below for 
the decision of the Hon’ble Judges of the High Court under Section 66 
(8) of the Indian Income-tax Act, 1922 (XI of 1922), before the Amend- 
ment on Ist April 1939 (hereinafter referred to as the Act). 

2. For the tax year 1939-40 (previous year, Tamil year Bahn- 
danya ended 18th April 1989) the petitioner was assessed by the 
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Income-tax OflScer, Devakottah, on a total income of Be. 19,999/-(19,057/- 
rednced on appeal). This included inter alia his share of income in a 
partnership concern at Penang called 0. BM. OM. Penang and a sub- 
partnership known as OM. P. S. which had a one-fourth share in every 
loan lent by 0. BM. OM. In arriving at the income from these busi- 
nesses the Income-tax Officer had disallowed among others the following 
items claimed by the petitioner as deductions : 

0. BM. OM. Penang : 

(a) $ 120,489*88 — loss on sale of assets to the partners on the 
winding-up of the firm. 

(b) $ 3,684*20 — loss on sale of shares to partners on the winding* 
up of the firm. 

(o) $ 36,100 — amouut written off in the accounts of the debtors, 
being the difference between the amount due and the values for which 
the debts were sold to the partners on the winding-up of the firm. 

OM. P. S. Penang : 

(a) $ 37,464*79 — loss on the sale of assets to the partners on the 
winding-up of the firm. 

(b) $ 1,128*06 — loss on the sale of shares to the partners on the 
winding-up of the firm. 

(c) $ 11,700 — amount written off in .debtors’ accounts being the 
difference between the amount due and the value for which the debts 
were sold to the partners on the winding-up of the firm. 

The above figures also included a loss of $ 13,017 arising by the 
sale of certain assets of the main partnership business 0. BM. OM., and 
a loss of $ 4,339 arising by the sale of certain assets of the sub-partner- 
ship OM. P. S., to S.P.S. Shanmugham Ghettiar, a partner in the sub- 
partnership business OM. P. S. 

3. The facts relating to these items are as follows : — 

0. BM. OM., partnership concern — items (a), (b) and{e ): — This 
firm which carried on money-lending business consisted of four partners 
including the petitioner who had 7 annas share in the business. The 
firm, like many other Ghettiar firms, held lands, gardens and houses 
which, it would appear, were taken over from debtors in the course of 
its business. For the assessment in question its ‘ previous year ’ was 
the year 13-4-38 to 13-4-39. The partners decided to discontinue the 
business of the firm and dissolve the partnership as on 11-1-39. Except 
one item of property sold to a stranger at a loss of $ 2,346 all the other 
properties, 28 in number, were sold on 26th March 1929 to the partners 
at the market price which was less than the cost price. The difference 
between the cost price of the assets and the value fixed for the purpose 
of their sale to the partners was claimed as a loss to be set off against 
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the income undei- other heads. Such difference amounted to 
$ 120,489’88. Besides, some of the debts due to the firm were sold to 
the partners at a loss of $ 35,100. The partners took over also some 
of the shares (companies) belonging to the firm and the result of this 
transfer of shares was also a loss of $ 3,684*20 to the firm. Taking 
into account the above three items of losses the partners in the firm 
claimed a loss of $ 138,349*44 in the firm. The Income-tax Ofiioer dis- 
allowed the claim. He observed that the firm had not been valuing the 
profit or loss in the books and that therefore any loss arising in the 
year of account out of the depreciation in the value of the properties 
could not be claimed as a deduction from the firm’s profits. 

Sub-paftneTship OM. P. 8. Penang — Items {a), {b) and (c) : — This 
firm consisted of the following partners : — 

(1) S. P. S. Shanmugam Ghettiar, 

(2) O. BM. OM. Firm referred to above, and 

(3) P. B. S. Alagappa Ghettiar. 

The method of business of this firm was such that it had no stand- 
ing independent of the main firm 0. BM. OM., so that when 0. BM. 
OM., was wound up these two had necessarily to be wound up. It was 
wound up in the same manner as the main firm. The assets consisting 
of immovable properties and loans were sold to the partners. This 
resulted in a loss to the petitioner as in the case of the main firm. The 
Income-tax Officer disallowed the losses, holding that they were of the 
same nature as the losses of the main firm. 

4. Loss on sale of certain assets of 0. BM. 0. M. to 8, P. 8. Shan- 
mugam Ghettiar : — Some of the assets of the two firms were sold to 

S. P. S. Shanmugam Ghettiar who had half share in the OM. P. S. 
firm. The loss on the sale of such assets was $ 17,366 made up of 
$ 13,017 included in $ 120,489 and $ 4,339 included in $ 37,454 referred 
to in paragraph 2 above. It was contended that so far as $ 13,017 
was concerned' it could not be said that it arose out of any sale or a 
distribution of assets among partners. The Income-tax Officer did not 
accept this claim, stating that the loss was exactly similar to the loss 
arising from the sale of the other properties in the course of winding- 
up of the business. An extract of the Income-tax Officer’s order is 
filed, marked Exhibit A. 

5. • The petitioner’s appeal to the Appellate Assistant Commis- 
sioner was unsuccessful. An extract of his order is filed marked 
Exhibit B. 

6. The petitioner then filed an application under Section 66 (2) 
of the Act and requested my predecessor to refer to the High Court 
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certain alleged questions ol law. My predecessor declined to do so, on 
the ground that no questions of law arose for decision. A copy of his 
order is filed, marked Exhibit G. 

7. The petitioner then moved the High Court under Section 66 
(3) of the Act and the High Court has by its order dated 24th August 
1942 directed me to state a case and refer the following question of 
law, which I accordingly refer for the decision of the Hon’ble Judges 
of the High Court. 

“ Is the loss claimed by the asseasee in this case of a capital nature 
or is it a loss deductible in the year of account ?” 

8. Under Section 10 (1) of the Act, “ the tax shall be payable by 
an assesses under the head profits and gains of business, profession or 
vocation in respect of the profits or gains of any business, profession 
or vocation carried on by him.” In order to answer the question sub- 
mitted for decision it is necessary to find out whether the losses were 
trading losses arising from a business carried on by the firm or not. 
It is not disputed that the sales of the assets of the business including 
the debts, on account of which the losses arose were effected for the 
purpose of winding up the business and distribution of the assets. It 
cannot be contended that the winding-up in this case involved the 
carrying on of any part of the trade. As a matter of fact the firm stood 
dissolved on the 11th January 1939 and the sale of the assets compris- 
ing a large number of items valued at more than 4 lakhs (28 landed 
properties valued at Bbout Bs. 4 lakhs, shares in companies valued at 
$ 24,623 and certain number of inams) was put through as a single 
transaction on the 26th March 1939. It was exclusively a case of the 
realisation of the assets without involving the carrying on of a trade. 
The sale of a firm’s assets in the winding-up of the firm cannot be said 
to be a trading transaction. The loss arising as a result of such 
activities is not therefore a trading loss but only a capital loss. Had 
there been any profit to the firm in the sale of the assets in question, 
it could not have been liable to payment of income-tax. Tt follows 
therefore that where the sale of the assets of a firm as part of the 
winding-up of the business results in a loss, no deduction in respect of 
that loss can be claimed by the assessee. In this view the question of 
the loss being in the year of account does not arise. But if the loss 
should be held to be a trading loss in respect of a business carried on 
by the assesses it will be deductible in the year of account. I respect- 
fully submit that this question should be answered accordingly.” 

[In 0. P. Nos. 127 and 128 of 1942 the facts were the same as in 
0. P. No. 126 of 1942— Ed.] 
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Af. Subbaraya Iyer, for the assessee. 

K. V. Sesha Ayyangar, for the Commissioner. 

JUDGMENT. 

(Judgment of the Court was delivered by the Honourable the Chief 
Justice.) 

The assessee was a partner in a firm carrying on a money-lending 
business at Penang under the style of 0. BM. OM. and as such had an 
interest in the business of a sub-partnership trading under the style of 
OM. PS. The business of the sub-partnership was also carried on at 
Penang. The firm of 0. BM. OM. was dissolved on the 11th January 
1939 and between that date and the 26th March 1989 the assets of the 
business were realised. After the 11th January 1939 no business was 
transacted beyond that involved in the realization of the assets. One of 
the assets was sold to a stranger ; all the other assets were sold to mem- 
bers of the firm. The winding-up of the 0. BM. OM. partnership 
meant, of course, the winding-up of the subsidiary partnership as well. 

This reference relates to the year of account which ended on the 
18th April 1939. The assessee claims that in assessing his income as a 
partner in these businesses an aggregate sum of $ 1,88,349 should be 
treated as representing trading loss. This figure is arrived at by de- 
ducting the sums realized in the course of the winding-up from the 
values of the assets as shown in the books of account. 

By an order dated the 24th August 1942 this Court directed the 
Commissioner of Income-tax to state a case on the following question : 

“ Is the loss claimed by the assessee in this case of a capital nature 
or is it a loss deductible in the year of account ?” 

The question was stated in this way as the Court understood that 
the case of the Income-tax authorities was that the loss should be 
treated as being of a capital nature. 

It is quite clear that the alleged loss cannot for purposes of tax be 
treated as a trading loss in the year of account, because the firm ceased 
to carry on business on the 11th January 1989 and all realizations took 
place after that date. Section 10 (1) of the Income-tax Act states that 
the tax shall be payable by an assessee under the head “ profits and 
gains of business, profession or vocation ” in respect of the profits or 
gains of a business “ carried on ” by him. The importance of the words 
carried on ” was pointed out by the Privy Council in Inoo me-tax 
Commissioner v. Shate Wallace dt Go} Their Lordships also pointed 
out that the Bnglish oases did not help here in the interpretation of the 
Indian Act which was not (TtjRtvt nuiferta. But this does not preclude 
the Court from referring to English oases when deciding whether a loss 
incurred in the course of the liquidation of a business can be regarded 
(1) (1932) 50^1.A. 206 : 39 CaL 1343. 
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as a trading loss. In Wilson Box (Foreign Sights) Ltd. (In Liquid- 
ation) V. Brice (H. M. Inspector of TaxesY, it was held that a profit made 
in the winding-np of a company was not assessable to income-tax. 
The profit was not made in carrying on the business of the company, 
but in its liquidation. Lawrence, J., said that the liquidator of a 
company might realize the assets of the company without carrying 
on the business of the company in such a way as to attract income-tax. 
On the other hand, the liquidator might realise the assets in such a way 
as to involve the carrying on of a trade, the profits of which would be 
assessable to income-tax. This decision was upheld by the Court of 
Appeal. 

If a profit made in the course of the liquidation of a business does 
not represent taxable income it must follow that a loss suffered in 
realization is not a deductible loss. Of course, just as in the case of a 
company, the business of a dissolved partnership may be carried on in 
order to facilitate the winding-up of the partnership and if a profit is 
made it will be taxable as such. Likewise a loss will be a deductible 
loss. But in this case the business was not “ carried on.” It stopped 
completely on the 11th January 1939, after which the partners content- 
ed themselves with taking steps to realize the assets. As the loss in- 
curred was not incurred either in or for the carrying on of the business 
of the partnership it is not deductible under Section 10. The refeipence 
will be answered in this sense. 

The Commissioner of Income-tax is entitled to his costs which we 
fix at Es. 260. 

0. P. No. 127 of 1942. 

The facts are the same as the facts in 0. P. No. 126 of 1942 which 
we have just decided and the answer given there is the answer which 
we give to the question referred in this case. 

The Commissioner is entitled to hie costs which we fix at Bs. 150. 

0. P. No. 128 of 1942. 

The facts are the same as the facts in 0. P. No. 126 of 1942 which 
we have just decided and the answer given there is the answer which 
we give to the question referred in this case. 

The Commissioner is entitled to bis costs which we fix at Es. 160. 

Beference answered accordingly. 


(1) (1936) 20 Tax Ca*. 736. 
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[In the Calcutta High Ooubt.] 

KUMAB DEB A PBOSAD GAEGA AND OTHERS 

V. 

COMMISSIONER OF INCOME-TAX, BENGAL. 

Sib Habold Debbyshibe, C. J., and Gentle, J. 

Jane 17, 1943. 

Indian Income-tax Act (XI op 1922), Sec. 2 (1) (a) — A gbi- 
ouLTUBAL Income — Intbbest on Abbbabs of Bent Realised undeb 
Sec. 67, Bengal Tenancy Act — Whetheb Agbioultubal Income 
— Whetheb Taxable. 

Income arising from interest on arrears of rent undar Section 67 
of the Bengal Tenancy Act is not agricultural income within the mean- 
ing of Section 2 (2) (a) of the Income-tax Act and is therefore taxable. 

In re Manager Badhika Mohan Boy Wards Estate [IQdO^ [8 
I.T.B. 460) followed. 

Cases r^erred to : 

Manager Radhika Mohan Roy Wards Estate, In rs [1940] (8 I-T.R. 460). 

Maharaja Bahadur Ram Ran Vijay Prasad Singh v. Province of Bihar [1942] (10 
LT.R. 446). 

Case stated to the Calcutta High Court under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922) as amended by the Indian Income- 
tax (Amendment) Act, 1939, by the Income-tax Appellate Tribunal, 
Calcutta Bench, consisting of R. P. Yabma (Judicial Member) and 
P. N. S. Aiyab (Accountant Member) for the decision of the question 
mentioned in para. 4 of the Statement of Case : (No. 4 of 1942). 

STATEMENT OF CASL 

“ The applicant, in this case, has asked for a reference of the 
following questions of law to the High Court at Calcutta 

(i) Whether in the circumstances of the case the Kumars should 
not have been individually assessed for interest on securities, 

(ii) Whether the snm of Es. 36,810 was taxable in the facts of 
the case, 

(iii) Whether in the facts and circumstances of the case the die- 
allowance of the management expenses was legal, and 

(iv) Whether the addition on estimate of Rs. 1,600 to the income 
already shown under the head ‘ Non-agricultural homestead lands’ was 
legal ? 

The respondent, the Commissioner of Income-tax, Bengal, has filed 
his reply stating that — 

Question (i)— does not arise out of the appellate order. 
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The Tribunal did not deal with this point as they held that it had 
not been held before the Income*taz Officer and the appellant’s counsel 
conceded the matter ; 

Question (ii) — is a question of law and is covered by the decision 
of the Calcutta High Court in the case of Badhika Mohan Boy Wards 
Estate ^ ; 

Question (iii) — ^is alleged not to arise out of the order of the Tribu- 
nal ; and 

Question (iv) — is not a question of law. 

2. The applicant, at the time of the hearing before us, conceded 
that the objections raised by the respondent are right in regard to 
the questions (i), (iii) and (iv). Question (ii) is pre-eminently a ques- 
tion of law and although it is covered by the authority of the Calcutta 
High Court, we think that the applicant is entitled to have the 
reference on this question, the question being one of law. We, 
therefore, proceed to state the case for the opinion of the High Court 
at Calcutta. 

3. The applicant is a big Zamindar and besides rent has income 
from interest or damages on the arrears of rent. The sum, in this case, 
claimed is Bs. 36,810 as being the income arising from the interest on 
arrears of rent or damages awarded to the applicant. The contention 
of the applicant before the Income-tax Officer that this interest on 
arrears of rent is agricultural income was repelled. This Bench of 
the Income-tax Appellate Tribunal also took the same view following 
the case of Manager, Badhika Mohan Boy Wards Estate, In re, a case 
decided by the Calcutta High Court and reported in [1940] (8 LT.B. 
460). On the interpretation *of this ruling this Bench of the Income- 
tax Appellate Tribunal came to the conclusion that the effect of this 
ruling has covered general cases. The distinction drawn by the learned 
counsel of the appellant who argued before us in appeal B.A.A.N 0 . 34; 
Bengal of 1941-42 that this ruling of the Calcutta High Court is based 
on some other oases, the facts of which were distinguishable, did not 
find favour with us. The Tribxmal held that the ruling was binding on 
it and gave effect to it. 

4. Question of law. — The question that now arises for the 
opinion of the High Court is : — 

" Whether the interest or damages recovered under Section 67 
of the Bengal Tenancy Act in respect of the arrears of rent is agri- 
cultural income ? ” 

We, therefore, refer the following question of law to the High 
Court at Calcutta : — 

(1) (1940) 8 I.T.R. 460. 


1 ^ 
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“ Whether the sum of Es. 36,810 representing the income arising 
from interest on arrears of rent under Section 67 of the Sengal 
Tenancy Act is a taxable income or not? ” 

Manindra Naih Ohosh, for the assessee. 

P. B. Chahravartthi and J. G. Pal, for the Commissioner. 

JUDGMENT. 

Dbbbtshibb, C. J.— In my opinion the question of law arising in 
this case was decided by a Division Bench of this Court on July 3, 1940, 
in the case of In re Manager Sadhika Mohan Boy Wards Estate — a 
Beference under the provisions of Section 66 of the Indian Income-tax 
Act — reported in [1940] (8 LT.E. 460). That case has been followed 
ever since not only by this Court but by the High Court at Patna in 
the case of Maharaja Bahadur Bam Ban Vijay Prasad Singh Pro- 
vince of Bihar [1942] (10 LT.E. 446) which was decided on April 1, 
1942, by a Bench consisting of Harries, C. J., Fazl Ali and Manohar 
Lall, JJ. 

At page 456 of the report Harries, C. J., referring to the case of 
In re Manager Badhika Mohan Boy Wards Estate observed ; In my 
view, there is no doubt whatsoever as to the correctness of this deci- 
sion that interest on arrears of rent is not rent. ” 

There is only one answer to the question put in the present case — 
it is that the sum of Es. 36,810 representing the income arising from 
interest on arrears of rent under Section 67 of the Bengal Tenancy 
Act is taxable income. In my view the law is perfectly clear and if an 
assessee under these circumstances comes here and asks for a decision 
we can only refer him to these cases (fhd order that he pays the costs 
of the reference. 

The result is that the sum of Es. 36,810 representing the income 
arising from interest on arrears of rent under Section 67 of the Bengal 
Tenancy Act is taxable income. The assessee who brought this 
question must pay the costs of this Eeference which are assessed at 
eleven gold mohurs. This will include the costs of preparing the 
paper book. 

Gentle, J.— I agree. 


Beference answered accordingly. 
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[In the Calcutta High Coubi.] 

MESSKS. SUBPAT SINGH DUGAB AND OTHEBS 

V. 

COMMISSIONEB OF INCOME-TAX, BENGAL 
SiB Habold Dbbbxseibe, C.J., and Gentle, J. 

Jane 17, 1943. 

Indian Income-tax Act (XI of 1922), Sec. 66(1) — Bbfebence — 
Academic Question — Pbaotice of High Coubt. 

In a reference under Section 66 (1) of the Indian Income-tax Act, 
the High Court will not answer a question which is purely of an aca- 
demic nature. 

Baja'Bahadur Sir Bajendra Narayan Bhaeija Deo v. Commissioner 
of Income-tax, BiJtar a/nd Orissa [1940] (8 I.T.B. 495 ; A.I.B. 1940 
P.C. 168) followed. 

Case stated under Section 66 (1) of the Indian Income-tax Act (XI 
of 1922) as amended by the Indian Income-tax (Amendment) Act, 1939, 
by the Income-tax Appellate Tribunal, Calcutta Bench, consisting of 
B. P. Yabma (Judicial member) and P. N. S. Aiyab (Accountant 
Member) for the decision of the question mentioned in para 7 of the 
Statement of Case : (No. 3 of 1942). 

STATEMENT OF CASE. 

“ The applicant by his application filed on the 16th March 1942, 
has asked us to refer the following question of law to the High Court 
at Calcutta : — 

“ Whether in the facts and circumstances of the case the proceed- 
ings started by the learned Income-tax Ofiicer under Section 34 for the 
assessment year 1938-39 were legal ?” 

The respondent, the Commissioner of Income tax, Bengal, was 
called to file his reply which he has done and he has formulated the 
following question as the one arising from the facte of the case. The 
applicant also agrees that this is the only question of law to be 
referred : — 

“ Whether in the facts and circumstances of the case the action 
of the Income-tax Officer in issuing a notice under Section 34 for the 
assessment year 1938-39 was valid in law ? ” 

2. The question that arose for determination by the Tribunal was 
whether Section 84 of the Income-tax Act was rightly applied in the 
oircumstanoes of this case. 
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3. The facts are that the appellants are a firm consisting of three 
partners each one representing a * Hindu Undivided Family.’ These 
three families were assessed up to the assessment for the year 1935-36 
as separate entities. In the assessment for the year 1986-36 the three 
families were clubbed together as an " Association of Individuals.” 
This term was used before the present amendment for the “ Associa- 
tion of Persons.” The assessment was made on them on their entire 
income consisting of the incomes from : — 

(i) Interest on securities, 

(ii) Income from property, 

(iii) Dividends and other sources, and 

(iv) Business. 

In respect of the assessments on them for the years 1936-87 and 

1937- 38 as an ‘ Association of Individuals ’, they protested oh question 
of status and contended that they could not be regarded as “Association 
of Individuals.” The matter was taken by the applicants before the 
Commissioner of Income-tax, Bengal, under Section 33 of the Indian 
Income-tax Act. Before this matter could be decided by the Commis- 
sioner of Income-tax, Bengal, the assessments for the year 1938-39 was 
made as before by the Income-tax Officer on the three persons as an 
* Association of Individuals ’ on the 15th February, 1939. Thus, for the 
three years 1936-37, 1937-38 and 1938-39 assessments had been made 
on the three persons as an ‘ Association of Individuals. The Commis- 
sioner of Income-tax, Bengal, by his order dated the 12th May, 1939, 
accepted the contention in respect of the assessment for the year 1936-87 
that the three families ought not to be clubbed together. The assess- 
ments for 1936-37 and 1937-38 had, therefore, to be made afresh on 
the basis of that order. This order of the Commissioner of Income- 
tax, Bengal, was duly intimated to the Income-tax Officer, who had, 
on the 16th February, 1939, already made the assessment for the year 

1938- 39. 

4. On the 6th March, 1939, an appeal had been preferred to the 
Appellate Assistant Commissioner in regard to the assessment made 
for the year 1938-89. In view of the Commissioner’s order referred 
to above and in view of the pendency of the appeal against the assess- 
ment for the year 1938-39 the Income-tax Officer apprehended that the 
assessment made by him was, in all likelihood, to be modified anil 
would be cancelled. The Income-tax Officer, therefore, thought that 
if timely action was not taken by him the result. would be that the 
income in respect of the year 1938-39 would escape in the hands of 
.yarious persons constituting the * Association of Individuals ’ in case 
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the appeal was accepted which was bonnd to bo in view of the order of 
the Commissioner of Income-tax in the case of earlier year. 

6. The Income-tax Officer considered that an assessment would 
hare to be made in respect of interest on securities, income from pro- 
perties and other sonrces in the hands of the three families separately 
and another one to be made on the three families as a firm in respect of 
the income from ‘ Business ’ carried on by them together. After the 
receipt of the order of the Commissioner of Income-tax, Bengal, in 
respect of the assessment for the year 1936-87 on the 14th July, 1939, 
the Income-tax Officer served a notice on the firm (appellants) under 
Section 34 of the Income-tax Act requiring it to furnish a return of its 
income for the assessment for the year 1938-89 on the ground that such 
income had escaped assessment in the year 1988-89 in its hands. It is 
the validity of this notice that the applicants contend now. 

6. For reasons stated in our order dated the 12th January 1942 
in appeal B. A. A. No. 39 — Bengal of 1941-42, we held that Section 34 
of the Income-tax Act was applicable to the facts of the case with the 
result that the assessment was confirmed. 

7. Question of law . — The question being purely of law we have 
no hesitation in referring it to the High Court. We, therefore, refer 
the following question as formulated by the respondent, Commissioner 
of Income-tax, Bengal, to the High Court at Calcutta for its opinion : — 

" Whether in the facts and circumstances of the case the action 
of the Income-tax Officer in issuing a notice under Section 34 for the 
assessment year 1988-39 was valid in law ? ” 

Manindra Nath Ohosh, for the assessee. 

P. B. Chakravarthi and J, G. Pal, for the Commissioner. 

JUDGMENT. 

G-bntlb, J. — The applicant is a firm consisting of three partners 
each of whom is also the Earta of a Hindu undivided family. Up to 
and including the year 1934-36 the three families were each separately 
assessed to income-tax. In the year 1935-36 they were grouped together 
and were assessed as an association of individuals. The assessment 
contained the whole of the income of the three families from all sources 
including the profits from the business conducted by the applicant firm. 
In the years 1936-37 and 1987-88 similar assessments were made as in 
the previous year. The assessees objected, in respect of these two assess- 
ments, to the method by which they had been made, the objection being 
taken to the Commissioner of Income-tax who took cognizance of the 
matter under Section 83 of the Indian Income-tax Act. 
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Whilst these two assessnients were under consideration by 
the Commissioner, the Iacome*tax Officer on February 16, 1939, made 
a further assessment upon the association of individuals for the year 
1938<39 and against which an appeal was preferred to the Appellate 
Assistant Commissioner on March 6, 1939. By his ordej' dated May 12, 
1939, the Commissioner accepted the contention that the three families 
should not have been grouped together in one assessment and the pro- 
fits of the firm should be eliminated from it. The Commissioner’s order 
was passed after the Income-tax Officer had made the assessment upon 
the association for the year 1938-39 and before the appeal against it 
was decided. 

On July 14, 1939, the Income-tax Officer was informed of the 
Commissioner’s order and he served a notice under Section 34 of the 
Act upon the applicant firm requiring it to furnish a return of profits 
from the business for assessment for the year 1938-39 on the ground that 
they had escaped assessment for that year. 

On July 6, 1940, the appeal by the association in respect of the 
assessment made upon it for the year 1938-89 was allowed and on 
December 21, 1940, the applicant firm was assessed in respect of the 
year 1938-39 under Sections 23 (3) and 34 of the Act. 

The validity of the notice under Section 34 of the Act is questioned 
in this Beference. The question which is raised is " Whether in the 
facts and circumstances of the case the action of the Income-tax Officer 
in issuing a notice under Section 34 for the assessment year 1938-39 
was valid in law ? ” 

During the course of the argument it transpired that the association 
has paid all the tax pursuant to the assessment for the years 1936-87 
and 1937-38 and that the firm has also paid the tax in respect of the 
year 1938-39. The individuals who were the subjects of the assessment 
upon the association and upon the firm are in fact the same. The 
learned Advocate on behalf of the applicants stated that whatever may 
be the answer to the question raised in this Beference, whether it is in 
favour of the applicant firm or whether it is adverse to it, there will be 
no action taken to obtain refund of any of the income-tax which has in 
fact been paid. The payments which have been made will remain and 
the assessments have all been fully satisfied so far as tax 
is concerned. 

The question raised is one which can never recur so far as the 
applicant firm or the association are concerned. That being so, it seems 
that the question is one to which the answer would be purely academic 
and nothing else ; no purpose would be served by answering the ques- 
tion ; and nothing would follow from the answer which might be 
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given. In Baja Bahadur Sir Bajendra Narayan Bhanja Deo v. Com- 
missioner of Inoome-tax, Bihar and Orissa the posiMon in regard to 
academic questions in income-tax reference was considered and dis- 
cussed by the Judicial Committee. In the course of the judgment of 
the Board delivered by Luxmoore, L.J., he pointed out that the question 
referred to the High Court for its consideration in that matter had only 
an academic interest whichever way it might be answered. Later the 
learned Lord Justice observed that in those circumstances their Lord- 
ships did not think it would be right to depart from the well-established 
practice of the Board to refuse to decide a question which was purely 
academic, and later still, that in their Lordships’ opinion, both the res- 
pondent and the High Court ought to have refused to answer the ques- 
tion referred to it. 

On the authority of the decision, to which reference has just been 
made, this question being purely of an academic nature this Court is 
not called upon nor required in any way to express any opinion by 
giving an answer to the question. The result is that this Beference will 
be returned. 

Dbebvshibb, C. J. — ^I agree. 

Beference returned. 


[Ih the Lahobb High Coubt.] 

MESSES. SEHGAL BBOTHEES, In re. 

Din Mohammad and Mabtbn, JJ. 

June 3, 1948. 

Indian Inoomb-tax Act (XI op 1922), Seos. 30, 42, 43 — Appeal — 
Non-bbsidbnt—Obdbe Appointing Pbbson As Agent op Non-bbsi- 

DBHT— WHBTHBB APPBALABLB. 

Under Section 80 of the Income-tax Act, 1928, an appeal does not 
lie against the order of an Income-tax Officer appointing a person an 
agent of a non-resident company under Section 43, where neither the 
non-resident company nor the person appointed agent has been assessed 
in respect of profits accruing to the company in British India from its 
connection with the person appointed as agent. 

Ookul Das Ohunilal v. Commissioner of Income-tax \1982'\ (A.I.B. 
1982 Nag. 168) distinguished. 

Case stated under Section 66 (1) of the Indian Income-tax Act, 
1922 (XI of 1922) as amended by Section 92 of the Indian Inoome-tax 
(Amendment) Act, 1989 (VII of 1939) by the Income-tax Appellate 

(1) (1940) 8 1.T.R. 49S ; A.I.R. 1940 P.C. 158. 
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Tribunal, Delhi Bench, consisting of Yahta Ali, (President) and 
A. L. Sahgal (Accountant Member) for the decision of the question 
of law mentioned in para 7 of the Statement of Case : 

Civil Eeference No. 13 of 1942. 

STATEMENT OF CASE. 

“ 1. This is an application by Messrs. Sehgal Bros, of Jullundur 
under Section 66 (1), Income-tax Act, 1922, requiring us to state to the 
High Court of Judicature at Lahore certain questions which it is 
claimed, are questions of law and arise out of our order dated the 20th 
March, 1942, in Miscellaneous Appeal No. 1 (Punjab) of 1940-41. 

2. The applicants are the sole selling agents, with their head- 
quarters at Jullundur, of Messrs. Jagajit Sugar Mills Co. Ltd., a 
company carrying on the business of manufacture of sugar at Phagwara 
in the Eapurthala State. It is common ground that this company is 
not resident in British India within the meaning of clause (o) of Section 
4A, Income-tax Act. The manner in which business is co-ordinated 
between the Company and Sehgal Bros, is described by the Income-tax 
Officer from personal knowledge as follows : — 

" Purchasers enter into agreement with the agents at Jullundur 
City, who get confirmation from the Phagwara company on telephone. 
Goods are sent by the company by rail and the railway receipt, which 
is generally in favour of self, is passed on to the selling agents, who 
endorse it in favour of the purchasers. Money realised is credited by 
the agents into the account of the company in the local branch of the 
Imperial Bank.” 

8. On the 11th March, 1942, the Income-tax Officer served on 
Messrs. Sehgal Bros, a notice under Section 48, Income-tax Act, 
requiring them to show cause within a week of the receipt of the notice 
why they should not be treated for the assessment years 1988-89 and 
1939-40 as agent of the non-resident Company which, according to 
his information, was in receipt of income, profits and gains in British 
India through them. Messrs. Sehgal Bros, did not choose to appear 
and show cause before -the Income-tax Officer, with the result that the 
Income-tax Officer recorded an order under Section 48 of the Act 
declaring Messrs. Sehgal Bros, agents of the Company for the assess- 
ment years 1988-89 and 1989-40. The profits accruing or arising to 
the Company in British India have not as yet been assessed for the year 
1988-89 or for the year 1939-40. 

4. Messrs. Sehgal Bros, appealed to the Appellate Assistant Com- 
missioner from the order of the Income-tax Officer appointing them as 
^ents under Section 48 (1). The Appellate Assistant Commissioner 
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held that the assessment of the non-resident Company in respect of 
profits accruing in British India not having been completed, no appeal 
lay from that order. From this order of the Appellate Assistant Com- 
missioner, Messrs. Sehgal Bros, filed an appeal to the Tribunal and by 
onr order dated 20th March 1942, we held that the view taken by the 
Appellate Assistant Commissioner was correct, and we dismissed the 
appeal. Messrs. Sehgal Bros, have now applied under Section 66 (1) 
requiring us to refer the following questions to the High Court of 
Judicature at Lahore : — 

(a) Whether the Appellate Assistant Commissioner, Amritsar, 
and the Bench were not bound to follow the authority in In re OoJcal Das 
Chuni Lai v. Commissioner oj Ineome-tas^ and hold that an appeal was 
competent and to entertain and decide the petitioner's appeal on merits 
in view of the principles of law laid down in Section 66 (6). 

(i) That amendment having been made in law after the above 
decision which left this part of the statute without any amendment, it 
should be presumed that the Legislature accepted and adopted the inter- 
pretation placed by the Nagpur Court in the above ruling. 

(c) And as to whether an appeal is not competent in the circum- 
stances of this case. 

6. The contention of the Commissioner of Income-tax in his reply 
filed under Buie 64 of the Appellate Tribunal Buies is that, as the 
assessment has not as yet been completed, no application under Sec- 
tion 66 (1) lies. As we find that our order under Section 33 gives rise 
to a question of law, we proceed to formulate it for the opinion of the 
High Court. 

6. Our reasons for coming to the view that no appeal under Sec- 

tion 30 lies in such a case are given in onr order of 20th March, 1942. 
None of the provisions in sub<section (2) of Section 30 dealing with 
the starting point of the period of limitation for different kinds of 
appeals is applicable to the present case. Further, the fact that the per- 
son “ denying his liability to be assessed under this Act” under Sec- 
tion 30 is a person actually assessed is clear from sub-section (3) of 
Section 31, where the Appellate Assistant Commissioner's powers in 
the case of appeals from orders of assessment are detailed. None of 
the provisions of Section 31 which define the powers of the Appellate 
Assistant Commissioner to interfere in different kinds of appeals is 
applicable to an appeal of this kind. ' 

7. We refer the following question of law for the opinion of the 

High Court : — 

(1) (1932) A.I.R. 1932 Nag. 152. 
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Does an appeal lie under Section 80, Income-tax Act, 1922, against 
the order of an Income-tax OfiScer appointing a person an agent of a 
non-resident Company under Section 48 of the Income-tax Act, where 
neither the non-resident Company nor the person appointed agent has 
been assessed in respect of profits accruing to the Company in British 
India from its connection with the person appointed as agent 

[The opinion of the Appellate Tribunal as stated in the Judgment 
of the Tribunal delivered under Section 83 of the Act was as follows]. 

“ 2. The order under appeal is canvassed on three grounds : — 

(1) On the authority of the decision of the Court of the Judicial 
Commissioner, Nagpur, in Gohal Das Ohunilal v. Commissioner of 
Income-tax^* 

(2) The principle that in view of the interpretation placed by 
the Court of the Judicial Commissioner, Nagpur, on the section, since 
no change was made in the relevant provision in the amended Act of 
1939, it should be presumed that the legislature accepted and adopted 
the interpretation that was placed by the Court of the Judicial Commis- 
sioner, Nagpur, in the above ruling ; and 

(3) that the right of appeal should be deemed to have been con- 
ferred on the subject in the circumstances of this case. 

3. We are not impressed by any of these grounds. The main 
question that came up for decision in the case of GokalDas ChuniLal^ 
was whether the refusal by the appellate authority to entertain an 
appeal on the ground that no appeal lay was a question of law. Inci- 
dentally, however, the learned Judge observed that the clause ‘‘denying 
his liability to be assessed under this section is wide enough to cover 
the case of an assessee, who denies his liability to be declared an 
agent under Section 43 of the Act.” That dictum is, to our minds, 
opposed to the general principle which has found expression in the 
judgment of Beaumont, C. J., in Commissioner of Income-tax^ Bombay 
V. Metro Ooldwyn Mayer {India), Dtd*^, where his Lordship observed 
“Section 43 provides for the appointment by the Income-tax Officer of a 
statutory agent. But I think Section 43 is really only machinery for 
giving effect to Section 42, and the mere appointment of an agent 
under Section 43 would be of no consequence unless tax can be levied 
under Section 42.” The phrase “denying his liability to be assessed 
under this Act” occurring in Section 80, in our view, distinctly points 
to a stage where the assessment has been made and it seems to us that 
the act of assessment must precede the liability to assessment. The 
right of appeal and reference to High Court can arise only if the liabi- 
lity to tax has been enforced. 

(1) (1932) Aa.R. 1932 Mag. 152. 


(2) (1939) 7 I.T.R. 176, at 184, 
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4. With reference to the second ground urged by the learned 
Counsel for the appellant, it is a matter of the intention of the legisla* 
ture and we are satisfied that the legislature consciously refrained from 
providing the right of appeal against an order under Section 48, in view 
of the considerations that under the law an agent is competent to with* 
hold out of any money payable by him to the non-resident person a sum 
equal to his estimated liability under the second proviso to Section 42 (1) 
and he has further the right to raise question of his liability in a regular 
appeal which he can prefer after the assessment has been made. 

5. Lastly the right of appeal is not inherent in the subject but 
must be expressly conferred. It cannot be inferred by implication. 
There is no substance in any of the contentions put forward in this 
appeal and we concur in the view that no right of appeal has been 
provided under Section 30 against an order of appointment of an agent 
under Section 48. 

6. The appeal is dismissed.” 

M. 0. Mahajom, Kirpa Bam Bajaj and Mehta Amir Ohandtiot the 
assessee. 

Baj EishoM, for the Commissioner. 

The High Court (Din Mohammad and Marten, JJ.) delivered the 
following judgment: — 

JUDGMENT. 

This judgment will dispose of two cases which arise from orders 
made under Section 43 of the Indian Income-tax Act declaring the 
petitioners in each case agents in British India of certain firms doing 
business in State territory. In both cases appeals were lodged against 
these orders and were dismissed by the appellate authorities concerned 
as being permature, as no assessment of income-tax at that stage had 
been made. Applications were then made in each instance fox a case 
to be stated in this Court. In the case of Messrs. Narong Brothers, 
the application was refused and this Court is now being asked to order 
that such a statement of the case should be made. In the second case, 
that of Messrs, Sehgal Brothers, the Income-tax Tribunal has stated 
the case to this Court and we are asked to adjudicate upon the follow- 
ing question : 

“Does an appeal lie under Section 30, Income-tax Act, 1922, 
against the order of an Income-tax Officer appointing a person an 
agent of a non-resident Company under Section 43 of the Income-tax 
Act, where neither the non-resident Company nor the person appointed 
agent has been assessed in respect of profits accruing to the Company 
in British India from its connection with the person appointed as 
agent?” 
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On behalf of the petitioner it has been argued by Mr. Mehr Chand 
Mahajan that Section 30 of the Act gives a right of appeal to anyone 
denying his liability to be assessed under the Act. He points out that 
an order under Section 43 of the Act can, in accordance with the 
proviso, only be made after an opportunity has been given to the person 
affected thereby of being heard : therefore, an order under Section 43 
declaring such a person to be an agent is an order passed after the 
parties concerned have been heard and the question has been adjudi- 
cated upon. He further points out that the effect of an order under 
Section 43 is automatically to make such an agent liable to assessment 
under Section 42 which provides that he shall be deemed to be for the 
.jurposes of this Act “ the assessee.” He relies on a judgment of the 
Nagpur High Court, Qoltul Das Chvnilat v. Commissioner of Income-tax, 
in which it was held that the scope of the words " denying his liability 
to be assessed ” in Section SO, sub-section (1), is wide enough to cover 
the case of an assessee who denies his liability to be declared an agent 
under Section 43 ; therefore an appeal against the order of an Income- 
tax Officer under that section is not barred, though the appeal is not 
against the assessment itself. 

It should, however, be noticed that the distinction between that 
case and the one now before us is that in the former, proceedings had 
advanced to the stage of assessment before the appeal was lodged, 
whereas in the present case there has not as yet been any assessment 
at all. The Nagpur judgment is, therefore, only an authority provid- 
ing that once an assessment has been made the assessee can appeal 
against the order under Section 48 appointing him as agent, even though 
he does not actually appeal against the assessment. In the present case 
we are asked to go further and decide that an agent appointed under 
Section 43 can at once lodge an appeal against his appointment as such, 
before anything else is done to render him liable to payment of any 
income-tax. In our view it has been rightly decided that an appeal at 
this stage is premature. 

.The grounds given by the Income-tax Appellate Tribunal in support 
of its conclusion that no appeal lies at this stage are that none of the 
provisions of sub-section (2) of Section 30 which deal with the start- 
ing point of the period of limitation for different kinds of appeals is 
applicable in the present case. Further, Section 31 which provides the 
manner in which the Appellate Assistant Commissioner can exercise 
his powers in appeal, is not applicable to such an appeal as is now con- 
templated. We are of the View that the decision of the Income-tax 
Appellate Tribunal is correct. 

il) (193?) A.I.R. 1932 Nag. 152. 
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In spite of the use of the word “ assessee ” in Section 42 we think 
it clear from a perusal of Sections 30 and 81 that the Legislature never 
contemplated such an appeal at 4his stage. The provisions contained 
in sub-section (2) of Section 30 of the old Act, which prescribe periods 
of limitation for appeals under various sections of that Act, have been 
considerably extended in the new Act. But still, no provision is made 
for any appeal against an order passed only under Section 43. Further, 
we do not see how the appellate authority could exercise any of its 
functions within the scope of sub-section (3) of Section 81 in deciding 
such an appeal. This seems to us to indicate clearly that the Legislature 
did not consider it necessary to provide an appeal against an order 
under Section 43 before any assessment had been attempted. The 
reason seems obvious. It does not necessarily follow that an agent 
nominated under Section 43 will ever actually be assessed. As already 
pointed out, if an assessment is made, the agent immediately has a 
right of appeal not only against the actual assessment but also, as 
found in the Nagpur case, against the order nominating him as agent. 

Our answer to the question put in this reference is, therefore, in 
the negative. It follows that both these petitions must be dismissed 
with costs. 

Befermee answered in the negative. 


[In thb Bombay High Codbt.] 

WALLACE BEOS. & 00., LTD. 

o. 

OOMMISSIONEE OF INCOME-TAX, BOMBAY. 

Sib John Bbatjmont, G. J., and Bajadeyakbha, J. 

July 22, 1943. 

Indian Inoomb-iay Aoi (XI of 1922), Seob. 4-A (o), 64 — Bbbid- 
BNOB OF Company — Fobbign Company — Fabtnbb in Fibm Cabbying 
ON Bubinbss in Bbiiibh India — Inoomb of Company Abibing in 
Bbiiibh India Exobbding Income Abibing Odtsidb Bbiiibh India 
— Statdb op Company — Whole World Income, Whbthbb Liable to 
Taxation — Sbo. 4-A (c). Whether ultra vires — Indian Legislatubb 
— Power to Impose Tax on Income Arising Outside British India 
— Government of India Act, 1936, Secs. 99, 100. 

The assessee was a company incorporated in the United Kingdom 
and the control and management oj its affairs was situated wholly in 
that country. It was a sleeping partner in a firm which carried on, 
and had a place of, business in Bombay. In the year 1988-89 the 
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assesses ot pfojit of ovot sovovitooni ifics mi STitish liidtcif as 

ciQiibifist CL ^profit of cbbovtt S 6 V 611 lacs tw tJLC TIi%itcd ZifhQdofa* Wot the 
assessment year 1939-^0, the Income-tax Officer for the area in which 
the firm was cevrrying on business treated the assesses as a resident 
under Section i-A (e) of the Income-tax Act as amended by the Income- 
tax {Amendment) Act (VII of 1989) and assessed it on the whole world 
income. The assesses contended that Section d-A (c) was ultra vires 
inasmuch as it was not within the extra-territorial powers conferred 
on the Indian Legislature by the Government of India Act, 1985 : 

Held, (i) that Section d-A (c) was not ultra vires the Indian Legis- 
lature and therefore the assesses was liable to be taxed on the whole 
wofld income ; 

(ii) that the Income-tax Officer of the area in which the firm was 
carrying on business had jurisdiction to make the assessment under 
Section 6d (1); 

(iii) that Section d-A (c) (b) of the Amended Act was applicable to 
the assessment of the assesses for the year 1989-dO. 

Bbattmoni, C. J. — As the power to impose income-tax is vested in 
the Indian Legislature, it has also the power to determine who is to pay 
the tax, and for that purpose to lay down rules as to who is to be 
regarded as resident w, and what income is to be deemed to arise in, 
British India. 

The mere fact that an Act of the Central Legislature has some 
extra-territorial operation is not enough to invalidate it. There is no 
provision in the Government of India Act which says that any extra- 
territorial legislation shall be outside the powers of the Indian Legis- 
lature. 

Cases referred to ; 

Colonial Gas Association Ltd. v. Federal Commissioner of Taxation (1934) SI Common- 
wealth L.R, 172. 

Egyptian Delta Land and Investment Co. v. Todd (1929) A.C. 1 ; 98 L.J.K.B. 1 ; 140 L.T. 
50 : 44 T.L.R. 747 ; 14 Tax Cas. 119. 

Raleigh Investment Co., Ltd. e, Governor-General in Council (1943) 11 1.T.R. 393. 

Swedidi Central Railway Co. «. Thompson (1925) A.C 493 ; 94 L.J K.B. 327 ; 133 L.T. 
97 : 41 T.L.R. 385 ; 9 Tax Cas. 342. 

Eeferenoe under Section 66 (1) of the Indian Income-tax Act (XI 
of 1922) by the Income-tax Appellate Tribunal, Bombay, for the deci- 
sion of the questions mentioned in para. 10 of the Statement of Case : 
(Income-tax Beference No. 3 of 1948). 

Under Section 83 of the Indian Income-tax Act (XI of 1922) the 
Income-tax Appellate Tribunal, Bombay, consisting of Yahta Ali 
(President) and A. Li. Saeqal (Accountant Member) delivered the fol- 
lowing judgment. 
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JUDGMENT OE APPELLATE TRIBUNAL. 

The appellants are Messrs. Wallace Bros. & Go. Ltd., a company 
which was incorporated in the United Kingdom and which has no 
Director in India. It is, however, a sleeping partner in the Bombay 
firm, Messrs. Wallace & Go. In years preceding the assessment year 
1939*40, Messrs. Wallace & Go., were treated as agents of the British 
Gompany and assessed as such. In the year of charge the Income-tax 
Officer fonnd that the income of the appellant Gompany arising in 
British India in the accounting year exceeded its income arising with- 
out British India in that year and treating the Gompany as a resident 
in British India within the meaning of Section 4-A (o), assessed it on 
its total income including that arising outside British India after mak- 
ing an allowance of Bs. 4,500 as income from outside not brought into 
British India. Before the Appellate Assistant Gommissioner objections 
raised against the assessment were threefold : — 

(1) that the business of the appellant company is directed and 
carried on, and the whole of its control and management abides, in 
London and that though it is a partner in the Bombay firm it does not 
carry on any business in British India ; 

(2) that Section 4-A (c) of the, Indian Income-tax Act is ultra 
vires the Indian Legislature ; and 

(3) that Section 4-A could not be given retrospective effect so as 
to make the appellant firm resident in the previous year as the amend- 
ing Act came into effect only as from let April, 1939. 

All these contentions were negatived and hence this appeal. Be- 
fore us, however, a further ground has been raised, vig., that in the 
event of Wallace Bros. & Go. Ltd., being held to be residents, who are 
hit by the provisions of the Indian Income-tax Act, the assessment is 
nevertheless void since the provisions of Section 64 have not been 
complied with. 

2. The income of the appellant firm arising in British India has 
been determined to amount to Bs. 17,85,831 and that arising outside 
British India has been fonnd to be Be. 7,43,927, the aggregate income 
thus being Bs. 25,29,758. These figures are not in dispute. Ex eon- 
eessis its income arising in British India in the relevant accounting 
year exceeded its income arising without British India in that year and 
consequently sub-clause (b) of clause (c) of Section 4-A applies to the 
case, and in the absence of any paramount vitiating element such as the 
question of ultra vires raised in this matter, the British Gompany would 
be a resident in British India in the year preceding assessment year 
and would as such be liable under Section 4 (i) (b) (ii) to be assessed 
on its entire income accruing or arising to it both in and without 
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British India during that year. It is for this purpose that it has been 
strenuously contended that both Section 4-A (c) and Section 4 (i) (b) 
(ii) are ultra vires the Indian Legislature and the grounds urged in 
support of this plea are (a) that legislation of this character, which has 
the effect of altering the domicile of a company and of declaring a 
foreign company registered outside the country and having the whole 
of its control and management elsewhere to be a resident in this 
country, is not warranted by the provisions of Section 99 of the Govern- 
ment of India Act ; (b) that such a provision is opposed to the canons 
of international law relating to the residence and domicile of trading 
corporations : and (c) that the legislation is vitiated on account of its 
being extra-territorial. 

3. Before embarking upon an examination of these contentions, 
we have to note an objection traced in limine by the lerned Advocate- 
General who appeared for the respondent, that this Tribunal, created 
as it is by the particular statute some of whose provisions are impugned 
as ultra vires, cannot go into that question but should on the other 
hand adopt the attitude assumed by the Income-tax OfScer and the 
Appellate Assistant Oommissioner that it was their function merely to 
administer the Act as it was and not to entertain questions relating to 
the validity of any of its provisions. When, however, it was pointed 
out that the powers, duties and functions of the Appellate Tribunal 
are judicial in nature and that for a final adjudication of the questions 
raised by the assessee by the High Court the only machinery existing 
is that of a reference through the Tribunal under Section 66 (1) of the 
Income-tax Act, the learned Advocate-General did not press his preli- 
minary objection further. 

4. Section 99 of the Government of India Act enacts inter alia 
that subject to the provisions of that Act, the Federal Legislature may 
make law for the whole or any part of British India. Under the 
transitory provision made in Section 816, the powers conferred on the 
Federal Legislature shall be exercisable by the In di a, n Legislature for 
the time being and until the establishment of the Federation. Section 
100 (1) of the Act refers to List (1) of the Seventh Schedule to the Act 
and provides that the Federal Legislature has power to make laws with 
respect to any of the matters enumerated therein and item 64 of that 
List is “ Taxes on income other than agricultural income.” The 
question that falls to be decided is whether in enacting Sections 4-A (c) 
and 4 (1) (b) (ii), the Indian Legislature was not making a law concern- 
ing taxes on income for the whole or any part of British India. So 
far as Section 4-A (c) is concerned, what the Indian Legislature enacted 
was that in certain circumstancea a foreign company would be deemed 
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to be a resident in British India in a particnlar year. The snb*olanse 
(a) provided that it would be a resident if the control and management 
of its affairs are sitnated wholly in British India in that year. There 
can be no doubt about the correctness of that test as it is in strict con> 
formity with the legislative trend and the current of judicial opinion in 
the United Kingdom. Sub<olause (b), with which alone we are con- 
cerned, contemplates the case of a foreign company which is carrying 
on trade or basin ess in British India which causes income to arise in 
British India. It will be idle to contend that legislation of that kind 
covering trading corporation engaging in trade in the country is any- 
thing but legislation for the whole of British India. If then it is within 
the legislative competence of the Indian Parliament to make a law 
imposing tax on such incomes, it is equally within its power to deter- 
mine the rate or incidence of such a tax and the principle embodied in 
sub-clause (b), providing the larger proportion of income made in 
British India as compared with that arising outside as the test of re- 
sidence, is in the ultimate analysis a method of determining the rate or 
incidence of the tax. Ths acid test we have to apply to the case is 
whether the company was performing any acts or having any dealings 
which had the effect of yielding income in the taxing country, and if 
these premises are satisfied, there is scarcely any difBcnlty in holding 
that it was a law made for the whole of British India and as such intra 
vires the powers of the Indian Liegislatare. The mere fact that a por- 
tion of the income assessed arose or accrued outside British India does 
not, to our minds, make the provision incompetent. In this case al- 
though the appellant firm is incorporated in the United Kingdom, it is a 
partner in a firm in Bombay and has through that firm been carrying on 
business in this country and deriving income therefrom which is greatly 
in excess of the income that arose or accrued to it outside this country. 
The consideration that the appellant company is only a sleeping partner 
in the Bombay firm does not make the slightest difference. So long as ' 
the incorporated company is taxed by virtue of its having carried on 
business and earned profits here, it is legitimate to treat it as a resident 
in British India for the purpose of income-tax and there is no inherent 
impropriety or injustice in bringing such concerns within the pale of 
the fiscal statute. It must further be observed that if Section 4-A (c) is 
found to be intra vires as a law made for the whole of the British India, 
it would follow as an inevitable result that the legislature would be com- 
petent to make laws in any form it pleases affecting the residents in 
the country or those who have' been duly declared under Section 4-A (o) 
to be residents in British India. The question of the constitutionality of 
Section 4 (i) (b) (ii) does not, therefore, arise for separate consideration. 
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5. The two reroaining objections based on international law and 
extra-territorial character of the legislation do not call for elaborate 
treatment. The Courts in Great Britain are barred from entertaining 
an objection to the validity of an Act of Parliament on grounds such as 
these and on that analogy it would appear that the municipal courts in 
this country would also be incompetent to entertain an objection based 
on grounds of repugnance to international law. Secondly, the ob- 
jection based on international law does not apparently fit in with 
the plea of ultra vires* Thirdly, “ residence ” is radically different 
from domicile ” and in this case the legislation in question does not,' 
even in the remotest manner, affect the domicile of the British Com- 
pany. So far as domicile is concrned, we are alive to the principle of 
the international law that it has to be at the place considered by the 
law to be the centre of its affairs which in the case of a trading corpo • 
ration is its principal place of business, that is to say, the place where 
the administrative business of the corporation is carried on. But 
residence is not inherent in a company in the nature of things and 
residence ” for the purpose of taxation is a matter of express legisla- 
tion which has to be determined by artificial rules. There is nothing 
contrary or repugnant to international law in enacting that the larger 
proportion of income made in British India as against that arising out- 
side shall be the test of residence. A corporation may very well be con- 
sidered resident in a country for one purpose and not for another as 
observed by Professor Dicey in “ Oonjlict of Laws.^^ As observed by 
Lord Loreburn, Lord Chancellor, in De Beers Consolidated Mines Ltd* 
V. Howe^j residence of a company within the meaning of Income-tax 
Act is not necessarily the same thing as residence for the purpose of 
serving a writ. Again Viscount Cave, Lord Chancellor, pointed out in 
Swedish Central Railway Co* Ltd* v. Thompson *, “ The effect of this 
decision is that, when the central management and control of a com- 
pany abides in a particular place, the company is held for the purposes 
of income-tax to have a residence in that place ; but it does not follow 
that it cannot have a residence elsewhere. An individual may clearly 
have more than one residence (See Cooper v. Cadwalader^)\ and on 
principle there appears to be no reason why a company should not be in 
the same position.” After reviewing exhaustively all the authorities, 
the Lord Chancellor stated on p. 606 of the report, ” Prom the above 
examination it would appear that, while the authorities may not estab- 
lish the possibility of a company having more than one residence for 
income-tax purposes, they are at least not inconsistent with that view. 

ID (1936) A C. *155, at 460. (3) (1904) 5 Tax Cas. W, 

(2) (1925) A.C. 495, at 50h 
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I do not cite the decisions as to the residence of a company for the 
purpose of founding jurisdiction, because they relate to a different sub- 
ject matter ; but, so far as they go, they point to the same conclusion. 

I bold, therefore, that a company may, for income-tax purposes, have a 
residence here as well as a residence abroad.” Lord Buckmaster, who 
was also a party to that decision, made the following observation : 

“ The levying of tax is essentially a matter of domestic jurisdiction. A 
company may do such acts within the jurisdiction of this country as 
causes it to be liable here as resident to income-tax without excluding 
the possibility that it may also be held to be resident in another juris- 
diction for the same or another purpose.” (Ibid p. 519). The decision 
in London d South American Investment Trust Ltd. y, British Tobacco 
Co., (Australia) Ltd., has no bearing on the facts of the present case 
as in that case there was no question of any business having been 
carried on in the taxing country. It is thus by no means clear that 
either the place of incorporation or the principal place of business or 
the place of its real control and management constitute exclusively the 
place of residence of a company for the purpose of the imposition of 
income-tax. It has been conceded in the various decisions bearing 
upon the point that for the purpose of income-tax a company may 
reside in more than one place and ” residence ” for the purpose of 
taxation is, as pointed out by Viscount Sumner in Egyptian Delta d 
Land Co. v. Todd^, a matter for express legislation and not inherent 
in a company in the nature of things, as in the case of an individual. 
Quite apart from this aspect the matter, it would be possible to 
countenance the view that even if the legislation in question tended to 
or had the effect of impinging upon the international law or was extra- 
territorial in its scope, the legislation would none the less be competent 
since the Indian Legislature has been held to have plenary powers of 
legislation as wide and extensive as the Parliament itself. It is hardly 
necessary to traverse the catena of decisions in which that principle has 
been propounded or applied, and we shall content ourselves with a brief 
reference to the dicta of the Privy Council in Croft v. Dunphy\ in 
which while dealing with a case ftom the Dominion of Canada, Lord 
Macmillan said : 

“ In the well-known case of Queen v. Burah^, Lord Selbome in 
expressing the views of the Board in the comparable instance of India, 
uses this very significant language : ‘ The Indian Legislature has 

powers expressly limited by the Act of the Imperial Parliament which 
created it and it can of course do nothing beyond the limits which 

(1) (1939) A.Cl, atp. 11. (3) (1878) 3A.C.889i 

(2) (1933) A.C.156. 
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circttmscribe these powers, but when acting within those limits, it is 
not in any sense an agent or delegate of the Imperial Parliament but is 
and was intended to haTe plenary powers of legislation as large and of 
the same nature as those of Parliament itself. ” 

Again on page 166 his Xiordship observed 

“ The sole qnestion is whether the Imperial Parliament in confer- 
ring upon Canada, as it admittedly has done, fall power to enact 
customs legislation bestowed or withheld the power to enact the provi- 
sions now challenged. No gnestion of any infraction of international 
law arises. The question is a domestic one between the Imperial 
Parliament and the Dominion Parliament. ” 

It is not denied that the Parliament has unrestricted powers and 
its legislation would be valid notwithstanding that it may be contrary 
to or in conflict with international law, and it follows without any 
doubt that the Indian Legislature also has similar unrestricted and co- 
ezhaustive powers to legislate on snbjecte allotted to it irrespective of 
whether the legislation is extra-territorial in nature and whether it is 
not in conformity with the principles of international law. We hold 
for the foregoing reasons that Sections 4-A (c) and 4 (i) (b) (ii) are not 
ultra viret the Indian Legislature and that consequently the Income- 
tax authorities were justified in treating the appellant company as a 
resident in British India within the meaning of Section 4-A (c) for the 
accounting year and in assessing the company on the aggregate income 
received both within and outside British India during that year. 

6. The second objection is that Section 4-A (c) cannot be applied 
in respect of the previous year as it came into force on let April, 1939, 
and the previous year ended before that date. We had occasion to 
examine the entire case law bearing upon the point in B.A.A. No. 176, 
(Bombay) of 1941-42 (Str Oowa^’ee Jehangir, Second Baronet, Bombay 
V. Income-tax Officer, Bombay), and, as a result of the investigation, we 
recorded our conclusion in the following passage : 

“ From the dicta of the various High Courts extracted above, ii is 
manifest that it is not strictly speaking correct to characterise the ap- 
plication of Section 16 (1) (c) to the income of the previous year as 
amounting to giving retrospective effect but what is really done is 
to apply the principles in force in the year of assessment to the 
income of the previous year as computed under the provisions of 
the Act. ” 

We are of the opinion that the same principle holds good with 
regard to the present case as well and that the Act as amended applies 
to the case as the assessment relates to the year 1939-40. This objec- 
tion also fails. 
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7. The only qnestion thati remains is as to the alleged failure on 
the part of the Income-tax Officer to conform to the procednte prescrib- 
ed in Section 64 of the Income-tax Act. Under the first clause of that 
section where an assessee carries on a business at any place, he shall 
be assessed by the Income-tax Officer of the area in which that place is 
situated. Under the second clause, in all other oases an assessee shall 
be assessed by the Income-tax Officer of the area in which he resides. 
It seems to us that both the clauses apply to the case. We have held 
that the assessee company was carrying on business in Bombay as the 
partner of Messrs. Wallace & Go. and they were, therefore, rightly 
assessed by the Income-tax Officer, Bombay. We have also found that 
the Company is a resident and since it is deemed to be a resident by 
reason of the larger proportion of its income having been earned in 
Bombay, it must be held that the Company is a resident in Bombay. 
In this view there is no substance in the objection that there was no 
Income-tax Officer who could assess a British Company whose principal 
place of business was in London. 

8. The result is that the appeal fails and it is consequently dis- 
missed.” 

On the application of the assessee under Section 66 (1) the Tribunal 
referred the case to the Bombay High Court : — 

STATEMENT OE CASE. 

“ The Tribunal has been by this application required by the 
assessee, Messrs. Wallace Bros. & Co., Ltd. under Section 66 (1) of the 
Income-tax Act to refer to the High Court certain questions of law 
arising out of its order, dated 21-3-42, passed in B.A.A. No. 87— (Bom- 
bay) of 1941-42. 

2. The assessee company was incorporated in the United King- 
dom, and the control and management of its affairs is situated wholly 
in that country. The company has no Uirector in India, but it is a 
sleeping partner in the firm of Messrs. Wallace & Co., which, admitted- 
ly, carries on, and has a place of, business in Bombay. Until the 
assessment year 1939-40 the Bombay firm used to be treated 
for income-tax purposes and assessed to tax as agents of the British 
Company but in respect of the 1939-40 assessment the Company could 
be assessed without the interposition of an agent by virtue of the 
amended provisions of Section 42. On a scrutiny of the statements of 
accounts, dividend warrants, etc., furnished by the assessee its income 
arising in British India in the previous year was found finally by 
the Income-tax Officer to' be Bs. 17,86,831 being made up 
as follows : — 
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(1) Share ia the profits of the registered firm of 

Messrs. Wallace & Co. 

(2) Share of dividends and interest received from 

the said firm 

(3) Dividends 

(4) Interest 


Its income accruing or arising without British India 
ons year was Es. 7,48,427, consisting of 
Dividends 

Less Loss in business 
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8,76,266 

18,197 

8,59,428 

81,940 


„ 17,85,831 


in the previ- 

Bs. 8,23,040 
„ 74,613 


n 7,48,427 


Bs. 

91 

99 


The accuracy of these figures is not in dispute. 

3. As the British Indian income admittedly exceeded the foreign 
income in the previous year the Income-tax Officer treated the Company 
as resident in British India having regard to the provision in sub- 
clause (b) of clause (c) of Section 4-A and on that footing included in 
the assessable income of the Company and assessed to income-tax and 
super-tax not only the income arising in British India under Section 4 
(1) (b) (i) but also income accruing or arising to the Company without 
British India under Section 4 (i) (b) (ii) of the Act (less the allowance 
of Bs. 4,500). Objections raised by the assessee before the Income-tax 

' Officer against the liability of its income from without British India to 
British Indian income-tax were negatived and the Appellate Assistant 
Commissioner also in appeal held the assessment of the said 
income by the Income-tax Officer to be in order and con- 
firmed the same. Against the said appellate order the Company brought 
B.A.A. No. 87 (Bombay) of 1941-42 before the Tribunal and this refer- 
ence arises out of the order in the said appeal whereby the Tribunal 
rejected the various contentions advanced by the assessee and dismissed 
the appeal. 

4. As indicated in the Tribunal’s order under Section 38, the 
objections raised against the assessment before the Income-tax autho- 
rities were 

(i) That the business of the appellant company is directed and 
carried on, and the whole of its control and management abides, in 
London and though it is a partner in the Bombay firm it does not 
carry on any business in Britsh India ; 

(ii) That Section 4-A (o) of the Indian Income-tax Act is ultr> 
vires the Indian Legislature ; and 



1943] WALLACE BBOS, & 00., LTD. V, COMMB. OF INC. TAX, BOMBAY 669 


(iii) That Section 4-A could not be given retrospective ejSect so 
as to make the appellant company resident in the previous year, as the 
Amending Act came into effect only as from the first April 1939. 

5. With reference to the first and second contentions, the Tribu- 

nal found that so long as the income arising in British India in the 
relevant accounting year has in fact exceeded its income ^accruing or 
arising without British India in that year, the application of Sec- 
tions 4-A (c) (b) and 4 (i) (b) (ii) cannot be resisted, except in the case 
of the operation of any paramount vitiating element, such as the ques- 
tion of ultra vires raised in this matter. As a matter of law, it was held 
for the reasons given in the order of the Tribunal that the afore- 
mentioned provisions of the Indian Income-tax Act were not litres 

the Indian Legislature either in consequence of the legislative powers 
vested under the Government of India Act having been exceeded or on 
account of any repugnance to the canons of international law or usage 
concerning the residence and domicile of trading corporations or by 
reason of the alleged extra-territorial character of the legislation. 

6. As regards the third objection, the Tribunal was of the view 
that Section 4-A of the Act as amended applied to the case as the assess- 
ment related to the year 1939-40, holding that it was not a question 
of giving any retr.oBpective effect to the new provisions but it was a case 
of applying the principles in force in the year of assessment to the in* 
come of the previous year as computed under the provisions of the Act. 

7. In the Memorandum of Appeal presented to the Tribunal a 
new point was taken by way of an alternative plea, to wit, that if the 
Company is deemed to be a resident within the provisions of Sec- 
tion 4-A (c) (b) it was not assessed by the Income-tax OlBScer of the area 
in which the place where the Company carried on its business is situate, 
Section 64 (1), or by the Income-tax OfiScer of the area in which the 
assessee resides. Section 64 (2), and that consequently the entire assess- 
ment is ab initio void. The Tribunal entertained this plea even though 
it was not raised before the Income-tax Authorities and held that both 
the clauses adverted to were duly satisfied. It was found that the 
assessee-compahy carried on its business during the accounting period 
in Bombay as the partner of Messrs. Wallace & Co. It was further 
found that by reason of the larger proportion of its total world income 
having been in actual fact earned in Bombay in the previous year the 
Company was resident in Bombay in that year. In that view it was 
decided that the Company was rightly assessed by the concerned In- 

•come-tax Officer — the Additional Income-tax Officer, Companies Circle, 
Bombay, — conformably to the requirements of Section 64. 

8. The various questions formulated by the assessee for reference 
will appear from the Section 66 (1) application and the Memorandum 
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filed by him on 7-1-43 proposing a set of questions in substitution of 
those in the original application. The Commissioner of Income-tax, 
Bombay, in his reply filed under Buies 53 and 64 of the Appellate 
Tribunal Buies, while agreeing that certain questions of law arise from 
the order passed by the Tribunal, formulated four questicms suggesting 
that the entire ground is effectively covered by them. 

9. By the Memorandum, dated 7-1-48, referred to above, the asses, 
see company sought permission to amend their Section 66 (1) applica- 
tion by substituting for the questions proposed in the original applica- 
tion a totally different set of questions wherein the aspect bearing on 
Section 64 has been greatly amplified. It would appear in particular 
from the fourth question— Part (B) — and sixth question — ^Parts (C) 
and (B) — that the contention is put forward for the first time at the 
belated stage that sub-section (2) of Section 64 and sub-clause (o) of 
Section 4-B are also ultra vires the Indian Legislature. These ques- 
tions not having been propounded at all before the Tribunal at the ap- 
pellate stage could not be, and were not, dealt with in its order under 
Section 33 and hence these are not matters which arise out of that 
order so as to form the subject-matter of a reference under Sec- 
tion 66 (1). 

10. Upon the facts found by the Tribunal in this case we are of 
the opinion that the following questions of law arise and we accordingly 
refer the same to the High Court of Judicature at Bombay under Sec- 
tion 66 (1) of the Income-tax Act : — 

(i) Whether in the oiroumstsinces found by the Tribunal in its 
order under Section 83 the assessee-company was taxable to income-tax 
and super-tax for the assessment year 1989-40 in respect of the income 
(Bs. 7,48,487 less Bs. 4,600) which accrued or arose to it without 
British India in the previous year ? 

(ii) Are the provisions of Sections 4-A (c) and 4 (1) (b) (ii) of the 
Income-tax Act ultra vires the Indian Legislature ? 

(iii) Is sub-section (b) of clause (o) of Section 4-A of the Amend- 
ed Act applicable to the assessment of the assessee-company for the 
year 1989-40 ? 

(iv) WhetW on the facts found by the Tribunal the Additional 
Income-tax Officer, Companies Circle, Bombay, had jurisdiction under 
Section 64 (1) or Section 64 (2) to make the assessment? 

Sir Jamshedji Kcmga with V. F. Taraporewala, for the assessee. 

M. 0. Seialvad with Q. N. Joshi, for the Commissioner. 

JUDGMENT. 

Bbaumohx, 0 . J.— -This is a reference made by the Income-tax 
Appellate Tribunal raising four questions, but in substance only one 
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question calls for serions consideration, and that is whether the provi- 
sions of Section 4-A (o) of the Indian Income-tax Act, 1922, a sab-section 
introduced by the amending Act of 1989, are ultra vires in whole or in 
part. That snb-section provides that a company is resident in British 
India in any year (a) if the control and management of its affairs is 
sitnated wholly in British India in that year, or (6) if its income arising 
in British India in that year exceeds its income arising without British 
India in that year. It is not snggested that paragraph (a) is invalid. 
The provision that the residence of a company depends on where the 
control and management of its affairs is sitnated is in accordance with 
English law. But it is suggested that paragraph (6) is ultra vires in 
that it involves the taxation of a non-resident in respect of income 
derived outside British India. 

The facts found by the Tribunal are that the assesses, Wallace 
Bros. & Go., Ltd., is a company incorporated in the United Kingdom, 
that the control and management of its affairs is sitnated wholly in that 
country, and that the company has no director in India, but is a sleep* 
ing partner in the firm of Messrs. Wallace A Go., which carries on, and 
has a place of, business in Bombay. What exactly is meant by the 
expression “ sleeping partner,’* I am not sure. Seeing that the English 
company is entitled under the articles of partnership to a 14/82 share 
in the profits of the Bombay firm and that it can dismiss any other 
partner on six months’ notice, 1 apprehend that, although it may leave 
the management of the affairs of the firm in India to the partners resid- 
ent in India, its views on matters of general policy are likely to meet 
with considerable respect from those partners. However, I do not 
think it matters what the exact relationship of the partners inter se 
may be ; it is sufficient to find that the assessee-oompany is a partner in 
the firm of Wallace & Go., which carries on business in Bombay. The 
share of the assessee-company in the profits of Wallace & Go., for the 
accounting year was something over eight lacs, and it had other income 
derived from British India, bringing the total to over seventeen lacs, 
and its income accruing or arising outside British India in the material 
year was about seven and a half lacs. I should have said that the year 
of assessment is the year 1939-40, so that the accounting year is 1988-39, 
and these figures relate to the accounting year. It is therefore clear 
that in respect of the accounting year the income of the assessee- 
company arising in British India exceeded its income arising without 
British India. 

In order to understand the effect of Section 4-A of the Indian 
Income-tax Act, it is necessary to look at some of the other provisions. 
Section 8 is the charging section, which provides that where any Act of 
X-47 
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the Central liegislatnre enacts that income-tax shall be charged for any 
year at any rate or rates tax at that rate or those I’ates shall be charged 
for that year in aocordanoe'with, and subject to the provisions of, the 
Act in respect of the total income of the previous year. Then Sec- 
tion 4 (1) provides, so far as material, that the total income of any 
previous year of any person includes all income, profits and gains from 
whatever source derived which (a) are received or are deemed to be 
received in British India in such year by or on behalf of such person, 
or (b) *' if such person is resident in British India during such year, (i) 
accrue or arise to him in British India during such year, or (ii) accrue 
or arise to him without British India during snch year,” or (c) “ if such 
person is not resident in British India during such year, accrue or 
arise or are deemed to accrue or arise to him in British India during 
such year." So that a person resident in British India has to pay tax 
on income which accrues or arises to him without British India during 
the year in addition to the income accruing or arising within British 
India. Then Section 4-A defines what is meant by “ residence in 
British India." It says : 

"For the purposes of this Act — (a) any individual is resident in 
British India in any year if he — (i) is in British India in that year for a 
period amounting in all to one hundred and eighty-two days or more." 

Then there are other circumstances enumerated which constitute 
residence of an individual. Then comes sub-section (e) which is the 
material one, and which I have already read, and so far as relevant for 
the present purpose it provides that a company is resident in British 
India if any if its income arising in British India in that year exceeds 
its income arising without British India in that year. That sub-section 
plainly justifies the present assessment, if it is valid, but the contention 
of the assessee is that it is ultra vires. 

Now, the Indian Legislature is not, as we know, a Sovereign 
Legislature. Its powers are conferred by the Q-overnment of India Act, 
1985, but within the ambit of the very wide legislative powers confer- 
red by that Act the Indian Legislature is a Sovereign Legislature. The 
question whether or not this sub-section is ultra vires must necessarily 
turn on the construction of the G-overnment of India Act, the conten- 
tion of the assessee being that it is incompetent for the Government of 
India to provide that the income of a non-resident which accrued out- 
side British India shall be subjected to Indian income-tax, because that 
would be extra-territorial legislation of a character not sanctioned by 
the Act. 

Before I discuss the terms of the Government of India Act, I will 
notice one or two arguments advanced by Sir Jamshedji Kanga, 



1943] WALLACE BBOS. & CO., LTD. IK COMMR. OF IBO. TAX, BOMBAY 673 

arguments of a more or less general character designed, I think, to 
induce in us a state of mind sympathetic towards the construction he 
desires us to adopt when we approach the Act. He points out, in the first 
place, that the English system of income-tax taxation is to tax a resident 
in England upon the whole of his income derived from any source and 
from any place, and to tax income derived from any property in 
England wherever the owner of the property may be resident, and from 
that English practice he affirms a fundamental principle underlying all 
income-tax legislation that you can only tax a person resident, or pro- 
perty situate, within the taxing country. But the English Legislature 
is a Sovereign Legislature, and there is nothing whatever to prevent it 
from extending its practice by imposing income-tax on foreign income 
of a non-resident in cases where there are assets within the country 
which enable such taxation to be effective. It is, in my opinion, im- 
possible to maintain that, because the English Legislature has not 
chosen to tax income of that nature, therefore no other system of legis- 
lation can tax such income. Nor am I impressed with the argument^ 
which found some favour with the learned Chief Justice of Calcutta in a 
case to which I will refer presently, that one ought in construing the 
Government of India Act to approach the matter with a presumption 
that the English Parliament did not intend to confer upon the Indian 
Legislature a power which it possessed itself, but had never thought it 
desirable to exercise. Conditions in England and India are quite dis- 
similar. There is no evidence on the point, but it may well be, and I 
have no doubt in my mind that it is a fact, that in British India a much 
larger proportion of businesses send a part of their profits out of the 
country than is the case in England, and I see no reason, therefore, 
why the Indian Legislature should not be empowered bo impose taxa- 
tion on a class of income which the English Legislature has left alone. 
It was said that this English practice constituted a sort of legislative 
practice, which tended to show that it cannot have been intended that 
income of this sorb should be subjected to taxation, I do not think in 
this case any question of legislative practice arises, because we are not 
called upon to consider the construction of any particular words of the 
Government of India Act, so that we cannot be asked to construe them 
in the light of former legislative practice. 

Then it was argued that the only moral justification for imposing 
income-tax, if one may use such an expression in relation to such a 
subject, was that a man is taxed in return for the protection afforded 
him by the laws of the taxing country. But that argument does not 
help here, because it is the basis of sub-section (c) of Section 4-A (which 
1 will refer to as the impugned sub-section ” that the bulk of the 
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assessee’s income is derived from British India, and, therefore, is earned 
under the protection of British Indian laws. 

Then it was argued by Sir Jamshedji that there was something 
unfair and improper in taxing the foreign income of a non-resident. 
In opening he did not go so far as to say that such a provision would be 
contrary to natural justice, bat he could not resist saying so in reply. 
But, with all respect, there does not seem to me anything inherently 
unfair in providing that a man who earns income in British India, but 
does not reside here, should be taxed rather more heavily than a man 
who does reside here, and who, therefore, spends his income in this 
country, and engages in those social services which a normal resident, 
in greater or less degree according to his taste, does engage in. However, 
all these arguments, as I have said, were only designed to induce us to 
approach the construction of the G-overnment of India Act in a spirit 
sympathetic to the assessee’s case. 

Now, coming to the Government of India Act, Section 99 (1), read 
with Section 316, provides that, subject to the provisions of the Act, the 
Indian Legislature may make laws for the whole or any part of British 
India, and a Provincial Legislature may make laws for the Province. 
In that sub-section there is no reference whatever to extra-territorial 
legislation, though the object of legislation must be British India. But 
sub-section (2) provides that without prejudice to the generality of the 
powers conferred by the preceding sub-section, no Indian law shall, 
on the ground that it would have extra-territorial operation, be deemed 
to be invalid in so far as it applies to five matters of legislation 
which are therein enumerated. That sub-section seems to show that the 
Legislature realised that the general power in Section 99 (1) to make 
laws for the whole or any part of British India might involve a question 
as to whether a law with extra-territorial effect would come within the 
power. The Legislature thought of five matters, on which a doubt 
might arise, and expressly dealt with them ; but it realised that there 
might be others and, hence the opening words of sub-section (2), 
“ Without prejudice to the generality of the powers conferred by the 
preceding sub-section.” Then Section 100 and the Seventh Schedule 
enumerate in three lists the matters on which the Indian Legislatures 
may make laws, the first list being matters on which the Central Legis- 
lature can legislate, the second list being those on which the Provincial 
Legislature may legislate, and the third list being matters on 
which the Central and the Provincial Legislatures may both legis- 
late. It is to be noticed in passing that several of the items in the first 
list involve some sort of extra-territorial operation, for instance, items 
22 to 26. Item 64 in List I deals with income-tax, and inoludes “ Taxes 
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on income other than agrionltural income." Taxes on agricultural 
income are included in the Provincial list. So that two things seem to 
me clear from those sections and the Seventh Schedule, first, that the 
mere fact that an Act of the Central Legislature has some extra-terri- 
torial operation is not enough to invalidate it, and, secondly, that the 
power to impose income-tax is vested in the Indian Legislature. 

Sir Jamshedji Eanga contends that the impugned sub-section is of 
purely extra-territorial effect. That is clearly going too far, since the 
basis of the sub-section is that the bulk of income has been earned in 
British India. On the other hand, Mr. Setalvad, for the Commissioner 
of Income-tax, maintains that, properly considered, the sub-section has 
no extra-territorial effect, and he has referred us to certain authorities 
of the Federal Court of Australia in which the meaning of the expres- 
sion “ extra-territorial legislation ” has been considered. I do not think 
it necessary to go into that question in any detail, because there is no 
expression in the Government of India Act which we are called upon 
to interpret which mentions extra-territorial legislation. There is 
clearly no provision in the Act which says that any extra-territorial 
legislation shall be outside the powers of the Indian Legislature. I 
will only refer to one passage in Colonial Oas Association Ltd, v. 
Federal Commissioner of Taxation ' from the judgment of Mr. Justice 
Dixon, in which he says : 

" To derive income from a country involves the person deriving it 
in a territorial connection with the country sufficient to support the 
validity of an exercise of the power in respect of the person as distin- 
guished from the income.” 

That is to say, if a person is deriving income from a business 
carried on in a country, he has a sufficient territorial connection with 
that country to prevent a law imposing tax upon him being regarded 
as extra-territorial. Mr. Setalvad contends that inasmuch as the whole 
t^ggin of the liability to tax under the impugned sub-section is based on 
the bulk of the assessee’s income arising in British India, the sub- 
section would not fall within an express prohibition against any 
extra-territorial legislation. It is, no doubt, true that there is some 
extra-territorial effect in the impugned sub-section. It does enable the 
foreign income of a non-resident to be taxed. But other sections have 
some extra-territorial effect, for instance Section 4-A (a) {»)i which 
directs that an individual shall be regarded as resident in British India 
if he has been there for. a period amounting to one hundred and eighty- 
two days ] so that, although he has been in India only for half a 
year, he is to be taxed for the whole year ; in that sense there is some 

ft) (1934) 51 Commoawealth L.R. 172, at p. 187, 
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extra-territorial effect in that provision. Bo I think there is in Sec- 
tion 42, which enables a non-resident to be taxed in respect of income 
derived from a business connection in British India. That extra-terri- 
torial effect is not so great as in the case of the impugned sub-section, 
because the income taxed under Section 42 must be derived from 
British India; but still it does enable a non-resident to be taxed. If 
one is going to say that the Government of India Act precludes all 
legislation which has any extra-territorial effect, it would be difficult 
to justify, not only the impugned sub-section, but Section 4-A (a) (i) 
and Section 42. But, as I have said, there is nothing in the Govern- 
ment of India Act which lays it down that any legislation having any 
extra-territorial effect is invalid, and short of such a prohibition, I can- 
not see any principle on which the impugned sub-section can be held 
to be ultra vires. Whether it is impolitic as being calculated to drive 
capital out of the country, it is not for us to consider. As the Tribunal 
has pointed out, in the ultimate analysis the effect of the sub-section 
is to increase the amount of the assessment on the taxpayer. In cloth- 
ing a company with an artificial residence for the purpose of income- 
tax, the Income-tax Act is merely employing machinery for levying 
additional tax in relation to income arising within British India. The 
same result could be achieved by providing that in the case of au 
assesses who is shown to possess income arising outside British India 
the amount of his assessment should be Increased proportionately to 
the amount of his income accruing outside British India. 

Beferring to some of the cases cited, there is, 1 think, no doubt 
from the English cases in the House of Lords, particularly Egyptian 
Delta Land and Investment Co. v. Todd ' and Swedisli Central Bailway 
Co. V. Thompson^, that, in the case of a company, residence is always 
artificial, and should be the subject of express legislative enactment, 
and furthermore that a company may have two places of residence. 
There can, therefore, be no objection to the impugned sub-section 
merely because it enacts a definition of an artificial character in res- 
pect of the residence of companies. It seems to me clear from the 
power of the Central Legislature to impose income-tax that that Legis- 
lature must have power to determine who is to pay the tax, and for 
that purpose to lay down rules as to who is to be regarded as resident 
in, and what income is to be deemed to arise in, British India. I can 
see no real basis for the assessee’s argument. 

We were referred to a very recent decision of the Calcutta High 
Court in Baleigh Investment Co., Ltd, v. Qovemor~Oeneral in 
Council • in which the Court held that Explanation (3) to Section 4 

(l) U9M) A.C. l. (a) (1925) A.C, 495, 

(3) Suit No. 533 of 1942, siace reported in (1943) 11 1.T,R. 393. 
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oC the ladiaa lasoui^-iijis Aot vras ultra oires, no donbi partly on 
the ground that it was of an extra-territorial character. I do not find 
myself in agreement with all the views expressed by the learned Judges 
in that case, but the actual decision has no operation on the matter 
before us. There may be much more to be said for the invalidity of 
Explanation (3) than for the invalidity of the sub-section with which 
we have to deal. 

In my opinion, the contention that Section 4 A (c) is invalid is not 
well founded, and that really disposes in substance of all the questions. 

The first question is : 

“ Whether in the circumstances found by the Tribunal in its order 
under Section 33 the assessee-company was taxable to income-tax and 
super-tax for the assessment year 1939-40 in respect of the income 
(Bs. 7,48,437 less Bs. 4,500) which acomed or arose to it without 
British India in the previous year ?” 

The answer is in the affirmative. 

The second question is : 

“ Are the provisions of Sections 4-A (e) and 4 (1) (b) (ii) of the 
Income-tax Act ultra vires the Indian Legislature ?” 

The answer is in the negative. The answer to this question depends 
on that to the first one. 

The third question is : 

“Is sub-clause (5) of Clause (c) of Section 4-A of the Amended Act 
applicable to .the assessment of the assessee-company for the year 
1939-40 ?” 

1 gather that the argument before the Tribunal was that retros- 
pective effect could not be given to the impugned sub-section, but, as 
the Tribunal points out, there is no question of giving retrospective 
effect. No doubt, the Amended Act came into operation after the close 
of the previous year, but under that Act income of the previous year 
has to be ascertained in accordance with the provisions of the Amended 
Act in order to determine the assessment for the current year. Sir 
Jamehedji Eanga raised a further point that the sub-section did not 
apply, because there was no finding that the assessee was to be treated 
as resident in British India in the year of assessment, the finding only 
relating to the previous year. But, in my opinion, it is only the previ- 
ous year which is relevant. So that the third question must be answered 
in the affirmative. 

The fourth question is : 

“ Whether on the facts found by the Tribunal the Additional 
Income-tax Officer, Companies Circle, Bombay, had jnrisdiotion under 
Section 64 (1) or Section 64 {2) to make the assessment ?” 
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Under Section 64 (i) the assessment has to be made by the Income* 
tax-Officer of the area in which the assessee’s place of business is 
situatSi Sere the assessee has been found to be a partner in the firm of 
Wallace & Oo., and the assessment was made by the Income-tax Officer 
for the areas in which Wallace & Ooi, carry on business. Therefore, it 
seems to me plain that the answer to question 4 is that the Officer had 
jurisdiction under Section 64 (!)• The question whether jurisdiction 
also arose under Section 64 (8) does not arise. 

Sir Jamshedji Kanga was anxious to raise certain other questions, 
which the Tribunal had been asked, and had refused to raise, but we 
can only deal with questions before us. As far as we can judge, they 
adequately raise all the questions which can properly be raised, and we 
see no reason whatever for amending or adding to such questions. 

The assessee must pay the Commissioner’s costs. 

Bajadhtaesha, J. — I agree and have nothing to add. 

Beferenee answered accordingly. 


[In THE Bombay Hioh Gotjbi.] 

OOMMISSIONBB OF INCOME-TAX, BOMBAY! 

V. 

BOMBAY BABODA AND CENTBAL INDIA BAILWAY CO. 

Sib John Beaumobx, G. J., abb Bajabhyaesha, J. 

July 23, 1948. 

Ihbian Income-tax Act (XI of 1922), Sbo8.4-A (c), 10 (2) (iii)— 
Income — ^Bailway Company — ^Bbsibenob — Conibob anb Manaob* 
MENI SlIUATEB OuiSIBB BBITISH InBIA — INIEBBSX ON DeBENIUBBS 

Faib by Seobbiaby OF State in Enqlanb out of Bbvbnubs 
OF Inbia — Whbthbb Income of Company — Whbthbb Income 
Abibino in Bbiiish Inbia Exoebbs Income Abibino Ouisibb Bbitibh 
Inbia — Status of Company — Guabantbbb Intbbbst Paib on 
Capital — ^Whbthbb Dbbuctiblb Unbbb Sec. 10 (2) (iii). 

The assessee was the Bombay Baroda and Central India Bailway 
Company whose control and management was situated outside British 
India. The material portion of a contract between the assessee and 
the Secretary of State of India provided as follows : " The Secretary 
of State will, as often as and when the half-yearly or other interest 
payable in respect of any debentures or debenture stock that may be 
sohctioned and issued as aforesaid, or in respect of any portion of such 
debentures or debenture stock, shall become due, pay London in 
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sterling out of the. revenues of India to the Company the aggregate 
amount of such interest as a fund to meet andprovidefor the payment 
of such interest to the persons entitled thereto," The assessee claimed 
that it was not resident in British India under Section d-A ( c) of the 
Income-tax Act, inasmuch as its mcome arising in British India was 
less than its income arising outside British India. That depended on 
whether the amount of Bs. 4,66 ft67 representing the interest on deben- 
ture stock paid by the Secretary of State in England under the terms 
of the contract was income of the Company Oirising without British 
India within the meaning of Section 4- A (c) of the Act. 

Held, that the amount of Bs. 4,66,667 was paid to the Company 
earmarked for a particular purpose, namely the payment of interest on 
debentures, and it never formed part of the income of the Company. 
Consequently the Company was resident in British India within the 
meaning of Section 4- A ( c) of the Act ; 

Held farther, that the payments made in respect of the guaranteed 
interest of Bs. 8,00,000 were not deductible from the income of the com- 
pany under Section 10 (2) (Hi) of the Act. 

Case stated under Section 66 (2) of the Indian Income>taz Act 
(XI of 1922) by the Gommiasioner of Income-tax, Bombay, Sind and 
Baluchistan : (Income-tax Beference No. 11 of 1943). 

STATEMENT OF CASE 

“ My Lords, 

Under Section 66 (2) of the Indian Income-tax Act, XI of 1922, 
(hereinafter referred to as “the Act”) and at the instance of the Bombay 
Baroda and Central India Bailway Go. (hereinafter referred to as “ the 
Company ”) I have the honour to refer for your Lordships’ decision 
the questions of law stated in paragraph 12 below which arise from 
the assessment of the Company for the year 1939-40, the relevant 
accounting period being the year ending on the Slst of March 
1939. 

2. Facts of the Case. — The Company was reconstituted by an Act 
of Parliament in 1906. The Act was passed in consequence of the 
purchase by the Secretary of State for India in Council of the property 
vested in the former Bombay Baroda and Central India Bailway Co. 
A provisional contract containing the terms on which the railway was 
to be worked and managed by the new Company as from the 1st of 
January 1906 on behalf of the Secretary of State was signed on the 
27th of December 1906, pending the execution of a new contract which 
is known as the “ principal contract ” and which was signed on the 8th 
of April 1907. Two other contracts dated the 15th of October 1908 and 
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the 24th of October 1913 deal with the issue of debentures and with 
modifications in the principal and debenture contracts. 

3. The Act of 1906 fixed the purchase price at £ 11,686,681, and 
the Secretary of State agreed to create and issue to the Company India 
3 per cent, stock to the nominal value of 41 10,089,146 in satisfaction of 
£ 9,686,681 of the purchase price. For the remainder of the purchase 
price the Company was to raise a new capital of £ 2,000,000 on which 
the Secretary of State guaranteed interest at the rate of 3 per cent. A 
similar rate of interest was guaranteed on any further ordinary stock 
which the Company might issue with the approval of the Secretary of 
State during the continuance of the principal contract. Under the 
terms of the contract dated the 16tb of October 1908 interest was also 
guaranteed on any debentures or debenture stock which might be issued 
by the Company with his approval. 

4. The provisions relating to the guarantee of interest on the 
capital of the Company are stated in clause 7 of the principal contract. 
Thatclause, as amended by the contract dated the 24th of October 1913, 
reads as follows : — 

“ During the continuance of this contract the Secretary of State 
shall, out of the revenues of India, pay to the Company in London 
half-yearly, on the 1st day of .January and the let day of July, interest at 
the rate of three percent, per annum calculated to the 31st day of 
December and the 30th day of June respectively on the said capital of 
£ 2,000,000, such interest to be deemed to have commenced from the 
Slst day of December 1906, the first payment thereof having been made 
to the Company on the 2nd day of July 1906. 

The Secretary of State shall in like manner pay to the Company 
on the same half-yearly days interest at the rate of 3 per cent, per 
annum calculated to the Slst day of December and the 30th June 
respectively on the amount which shall for the time being have been 
paid to his credit in respect of any further ordinary stock which the 
Company may during the continuance of the Principal Contract issue 
with his sanction (excluding any sum paid by way of premiums on such 
stock). Such interest shall commence from the date on which the said 
amount shall have been paid to the credit of the Secretary of State. 
Any interest paid by the Secretary of State under this clause shall be 
treated as a fund to meet and provide for the payment to the holders of 
the Company’s said capital stock of £ 2,000,000 and any further ordi- 
nary stock which the Company may, during the continuance of the 
Principal Contract, issue with the sanction of the Secretary of State, of 
the guaranteed interest at the rate of 3 per cent, per annum payable in 
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respect thereof, and shall be applied to such payment accordingly and 
to no other purpose.” 

6. The corresponding provisions with regard to the guarantee of 
interest on debentures are contained in clause 2 of the contract dated 
the 15th of October 1908 which reads as follows : — 

“ The Secretary of State will, as often as and when the half 'yearly 
or other interest payable in respect of any debentures or debenture 
stock that may be sanctioned and issued as aforesaid, or in respect of 
any portion of such debentures or debenture stock, shall become due, 
pay in London in sterling out of the revenues of India to the Company 
the aggregate amount of such interest as a fund to meet and provide 
for the payment of such interest to the persons entitled thereto, and will, 
on the respective days on which the principal moneys represented by 
such debentures or debenture stock shall, according to ths terms of the 
debentures or in the case of debenture stock, of the terms of issue 
thereof, be payable, and so as duly to provide for the payment of such 
principal moneys to the persons entitled thereto when respectively due, 
pay in London in sterling to the Company the amount of the principal 
sums payable on such respective days ; and the moneys so to be paid to 
the Company under this clause shall be paid to and received by it for 
the respective holders for the time, being of the said debentures or 
debenture stock, and placed by the Company in the Union of London 
and Smith’s Bank or some other bank to be agreed upon, to an account 
to be called “The Bombay Baroda and Central India Bailway Company’s 
Debenture Capital Account, ” and shall be applied to the respective 
payments of such interest and principal accordingly, and to no other / 
purpose, The moneys payable under this clause to the Company as 
aforesaid shall be paid without regard to any set-off, lien, charge, 
claim, or equity which the Secretary of State may have against the 
Company. Provided always that in every case in which the holder 
of any debentures or debenture stock shall not, within i period of 
twelve calendar mouths after the principal moneys payable in respect 
of such debentures or debenture stock shall have become payable, have 
applied for the payment of such moneys, then such moneys shall be 
carried to the account of the Secretary of State, and in every case in 
which any interest payable in respect of any of the said debentures or* 
debenture stock shall be unclaimed for a period of two years after the 
same shall have become due, such interest shall also be carried to the 
account of the Secretary of State. And the Secretary of State hereby 
undertakes to indemiyfy and hold harmless the Company against all 
claims in respect of principal or interest which shall have been so 
carried to the account of the Secretary of State as being unclaimed 
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within such respective periods as aforesaid, and generally against all 
liability incurred or to be incurred by the Company by reason of their 
acting on the foregoing proviso.” 

6. Glauses 60 and 61 of the principal contract, as amended by the 
contract dated the 24th of October 1913, contain the following provi* 
sions with regard to the distribution of the profits of the undertaking 
between the Company and the Secretary of State : — 

” 60 (a). From the gross receipts of the undertaking in each half 
year shall be deducted the working expenses of the undertaking, and 
all other charges to Bevenue account properly attributable to such 
half-year ; and the remainder together with the interest to be credited 
by the Secretary of State under clause 19 of the Suplemental Contract 
of the 24th October 1918, shall be the net receipts of the undertaking 
for such half year. 

(b) From such net receipts shall be deducted the total of the 
following sums : — 

(1) The amount by which the gross earning for such half- 
year of the subsidiary lines forming part of the undertaking shall 
exceed the sums payable to the Company in respect of the working of 
such subsidiary lines. 

(2) Allowances for rebate and direction and other deductions 
referred to in Section 46. 

(c) The residue of the net receipts of the undertaking for each 
half year after the deduction mentioned in sub-clause (b) shall be applied 
in the following manner and in the following order ; — 

(i) In repayment to the Secretary of State in rupee currency 
(calculated at the prescribed rate of exchange) of the interest payable 
by the Secretary of State for such half year on any debentures or 
debenture stock of the Company which shall have been created and 
issued with the sanction of the Secretary of State after the 81st Decem- 
ber 1906. 

(ii) In the next place, in payment to the Secretary of State 
and the Company pari passu of interest at the rate of 4 per cent, per 
annum on the average amount during the half year of the preferred 
capital of the Secretary of State and the average amount during the 
same period to the credit of the Company’s capital account respectively, 
such average amounts to be calculated in the manner prescribed in 
paragraph (iv) of this sub-clause. 

(iii) If such residue as aforesaid of the net receipts attributable 
to either half year in any year, and applicable yu the manner men- 
tioned in the preceding paragraphs of this sub-clause, shall exceed the 
amount of payments chargeable thereon under the same paragraphs. 
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the surplus arising from such excess of such residue of net receipts 
over the payments to be made thereout shall be applied, so far as such 
surplus shall extend, in making good the deficiency (if any) of such 
residue as aforesaid of the net receipts attributable to the other half of 
such year as compared to the payments chargeable on such residue of 
net receipts under the preceding paragraphs of this sub-clause. 

(iv) If the aggregate of such residue as aforesaid of the net 
receipts attributable to the two half years of any year shall exceed the 
aggregate amount of the payments chargeable thereon under para- 
graphs (i), (ii), and (iii) of this sub-clause, the surplus thus arising shall 
be first applied in payment of interest for the year at the rate of 4 per 
cent, on the amount for the time being of the deferred capital of the 
Secretary of State, and the balance if any thereafter remaining shall 
be divided between the Secretary of State and the Company in propor- 
tion to the average amounts during the year as calculated month by 
month standing to the credit of the Secretary of State and the Com- 
pany respectively in the Government capital account and the company’s 
capital account respectively, including in the capital of the Secretary 
of State both his preferred and his deferred capital. In the calculation 
of the average amount for any month of the capital of the Secretary 
of State and the Company respectively the average amount for any 
month shall be taken to be one half of the sum of the respective 
amounts of such capital on the first day and the last day of the month 
respectively. 

(v) Any moneys which the Company shall be entitled to re- 
ceive under this sub-clause shall be receivable by the Company in India 
and not elsewhere. 

61. The amount of the interest payable by the Seortary of 
State to the Company in respect of any half year under Clause 7 of the 
Principal Contract as hereby varied shall be deducted from the interest 
at the rate of 4 per cent, per annum payable to the Company in respect 
of the same half year xmder the last preceding clause and shall be re- 
tained by the Secretary of State.” 

7. The manner in which these provisions were carried out is 
shown by statement No. XIII (o)'in the Capital and Bevenue Accounts 
of the Company for the year ending on the Slst of March 1989. A 
copy of this statement is annexed as exhibit A. From the total receipts 
of the year are first deducted all expenses incurred in the course of the 
business and certain charges which include the guaranteed interest on 
the debenture stock. Provision is then made for the interest on the 
• Company's capital at the rate of 4 per cent, prescribed by clause 60 of 
the principal contract and for interest on the Government capital. 

P-69 
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The balance constitutes the “ snrplns profits ” which are divided in 
accordance with the agreement. To the Company’s share of the surplus 
profits is added the amount of interest payable on its capital and from 
the total sum so computed the Secretary of State recovers, under clause 
61 of the principal bontract, the guaranteed interest of 3 per cent, 
which is paid to the Company in England each half year. 

8. In the assessment year 1939>40 the question whether the Com< 
pany was resident or not resident in British India assumed a new im- 
portance in view of the changes introduced by the Income-tax (Amend- 
ment) Act, 1939, which came into force on the 1st of April 1989. Under 
Section 4- A (c) of the amended Act “ a company is resident in British 
India in any year (a) if the control and management of its affairs is 
situated wholly in British India in that year, or (b) if its income arising 
in British India in that year exceeds its income arising without British 
India in that year.” In the present case the control and management 
of the Company is admittedly situated outside British India, but the 
question whether its income arising in British India exceeds its income 
arising without British India is disputed. 

9. In its return for the relevant accounting period the Company 
declared an income of Bs. 11,04,225 arising in British India and an 
income of Bs. 13,75,596 arising outside British India, and it therefore 
claimed to be ” non-resident.” The Income-tax Officer accepted the 
declaration with legard to the British Indian income, but he found that 
the Company had included in its income arising outside British India 
the sum of Bs. 4,66,667 which had been paid by the Secretary of State 
in respect of debenture interest. He held that this was not income of 
the Company for the purposes of Section 4-A of the Act and he proceed- 
ed to compute the income arising outside British India as follows : — 

Bs. 

3 per cent, guaranteed interest on capital of £20,00,000 ... 8,00,000 
Interest on deposits, investments, etc. ... 1,08,966 


Total ... 9,08,966 

Since this was less than the British Indian income he treated the Com- 
pany as ** resident ” and made an assessment on a total income of 
Bs. 20,08,690 after allowing the deduction of Bs. 4,600 which was 
admissible under the third proviso to Section 4 (1) (c) of the Act. A 
copy of the assessment order is annexed and marked B. 

10. The Company then appealed to the Appellate Assistant Com- 
missioner, B-Bange, Bombay. In the grounds of appeal the Compiany 
repeated the contention raised before the Income-tax Officer with regard 
to the debenture interest and farther prayed that in case it was held tp 



1943] OOMMB. OF IKO. TAX V. ^OU. BABOOA ISi CENIBAt INDIA BF. CO. 685 


be reeidenti in BrikiRh India the sum of Bb. 8 lakhs, being the 3 per cent, 
guaranteed interest on the Company’s capital, should be excluded from 
the assessment on the ground that the whole amount represented in- 
terest on capital borrowed for the purposes of the business, which is 
allowable as a deduction under Section 10 (2) (iii) of the Act. The 
Appellate Assistant Commissioner rejected both of these claims but he 
accepted the Company’s contention with regard to a minor point and 
allowed a reduction of Bs. 3,802 in the income arising outside British 
India. A copy of the appellate order is annexed and marked C. 

11. Thereafter the Company submitted an application to the 
Commissioner of Income-tax, Bombay, under Sections 33 and 66 (2) of 
the Act in which it requested the Commissioner either to revise the 
assessment or to make a reference to the High Court. A copy of the 
application is annexed aUd marked D. As I am not prepared to exer- 
cise my powers of revision, I have agreed to make a reference on the 
questions of law which arise from the appellate order. 

12. Questions for Decision . — ^I accordingly refer the following 
three questions for your Lordships’ decision : — 

(1) Whether the amount of Bs. 4,66,667 representing the per 
cent, interest on debenture stock paid by the Secretary of State in 
England is “ income ” of the Company arising without British India 
within the meaning of Section 4-A (c) of the Act. 

(2) Whether in the circumstances of the case the Company has 
been rightly held to be " resident ” in British India within the mean- 
ing of Section 4-A (c) of the Act. 

(3) Whether the payments made in respect of the guaranteed in- 
terest of Be. 8,00,000 are deductible from the income of the Company 
under Section 10 (2) (iii) of the Act. 

13. Opinion of the Commissioner . — The Act prescribes certain 
deductions which are to be allowed in the computation of the income 
of an assessee, and in the absence of any indication to the contrary the 
word " income ” in Section 4-A (c) of the Act should, in my opinion, 
be interpreted as referring to the income computed in accordance with 
these provisions. I submit therefore that the income which has to be 
considered for the purpose of Section 4-A (c) is the net income of the 
Company, after the allowance of the prescribed deductions, and not the 
gross receipts. Under clause 2 of the contract, dated the 16th of Octo- 
ber ±908, which has been quoted in paragraph 5 above, the amount paid 
by the Secretary of State in respect of the debenture interest is received 
by the Company on behalf of the holders of debenture stock and has 
to be placed in a special account and used only for the payment of the 
amounts due tp them. The interest payable to debenture holders ia 
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admisBible as a dedaotion undei Section 10 (2) (iii) of the Act, and 
since the whole of the amount received from the Secretary of State is 
in fact paid oat there remains no income from this source which can 
be taken into consideration in the assessment of the Company. I 
sabmit therefore that the amount received in respect of the debenture 
interest is not “ income ” for the purposes of the Act. 

Even if the amount in question could be regarded as ‘ income ’ it 
would not in my opinion be income arising without British India. 
Although the interest is actually paid in London, clause 2 of the oon> 
tract dated the 16th of October 1908 clearly states that it is payable 
“ out of the revenues of India, ” and it is treated in the accounts (ex* 
hibit A)' as a charge on the profits earned by the Bailway in India. I 
sabmit that such income should be regarded as income arising in 
British India. In this connection I venture to invite a reference to the 
decision of the Madras High Court in the case of the Madras dt Southern 
Mahratta Bly. Co.^ 

14. The answer to the second question depends upon the answer 
given to the first. If the amount paid in respect of debenture interest 
is held not to be income for the purposes of the Act, or to be income 
arising in British India, the total amount of income arising in British 
India will clearly be greater than the total amount of income arising 
elsewhere and the Company will therefore be “ resident ” in British 
India for the purpose of Section 4- A (c) of the Act. 

Although it did not affect the question of the Company’s residence in 
the present case I would further submit that the Income-tax Officer and 
the Appellate Assistant Commissioner have in fact erred in treating the 
sum of Be. 8 lakhs which was paid in respect of the guaranteed interest 
on the ordinary stock of the Company as income arising without British 
India. In so doing they were doubtless following the decision of the 
Calcutta High Court in the case of the Bengal Nagpur Baihoa/y Oo.®, 
but in OommissionAr of Ineome-iaz, Madras v. The Metros d Southern 
Mahratta Baihoay Oo.\ the Madras High Court have dissented from the 
view taken in the Calcutta case. It has been argued that the present 
case is distinguishable from that of the Madras and Southern Mahratta 
Baihoay Go., since the Madras Company is not allowed to use any of 
the receipts of the undertaking for the purpose of meeting working 
expenses and the distribution of the profits rests entirely with the 
Secretuy of State who is entitled, in calculating the surplus, to deduct 
the equivalent in rupees of the amount which he has paid to the railway 
company by way of guaranteed interest in the course of the year, 
whereas in the present case the full amount of the interest on the 
(1) («>40> 8 I.T.K. 280. (2) (1922) I I.T.C. 178, 
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Company’s capital is deducted from the earnings of the railway before 
one arrives at the surplus profits which are to be divided between the 
Company and the Secretary of State. I submit however that this 
difference does not materially affect the question now under considera- 
tion. In the Madras case it was held that the amounts paid to the 
shareholders were income arising in British India because they were in 
fact paid out of the proceeds of the working of the railway. In the 
present case the whole of the profits of the undertaking are earned in 
India and the payment made by the Secretary of State in London is 
merely an advance payment which is subsequently adjusted against the 
Company’s share of the Indian profits. The payment in question 
should therefore, in my opinion, be regarded as income arising in Bri- 
tish India. 

It may be added that the question whether the payment in London 
of the guaranteed interest would constitute income arising in British 
India if the profits of the undertaking were insufficient to cover that 
interest was left open in the Madras and Southern Mahratta Company* t 
oa«e^ Although this contingency has not arisen in the present case I 
venture to point out that under Section 42 (1) of the Act, as amended 
by the Income-tax (Amendmeht) Act, 1939, income arising “ through 
or from any asset or source of income in British India or through or 
from any money lent at interest and brought into British India in cash 
or in kind ” is deemed to be income accruing or arising in British India. 
Thus even if the Company were not resident the income of Bs. 8 Ukha 
from the guaranteed interest would be chargeable as income deemed to 
accrue or arise in British India and the company would not be in a 
position to claim that it was not liable to be taxed in British India in 
respect of that income. 

15. As regards the third question I submit that the payments 
made to the ordinary shareholders out of the guaranteed interest paid 
by the Secretary of State are clearly distinguishable from the interest 
paid to the debenture holders and cannot be said to be interest paid in 
respect of capital borrowed for the purposes of the business. These 
payments are interest paid on the share capital of the Company and as 
such they are not covered by Section 10 (2) (iii) of the Act. They 
represent an appropriation of profits and not an expenditure incurred 
for the purpose of earning the profits. I submit therefore that the 
deduction claimed by the Company is not admissible under the provi- 
sions of the Act. 

16. Eor the above reasons I am respectfully of opinion that ques- 
tions (1) and (8) should be answered in the negative and question (2) in 
the affirmative.” 

(1) (1940) 8 I.T.R. m 
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V. F, Taraporewalla with G. K. Daphtary, for the AsseBsee. 

M. 0. Setalvad with 0. N. Joshi, for the Commissioner. 

JUDGMENT. 

Beaumont, C. J.— This is a reference made by the Income-tax 
Commissioner under Section 66 of the Indian Income-tax Act. The year 
of assessment is the year 1939-40, but an application was made to the 
Commissioner to make a reference in July 1940, the Assistant Commis- 
sioner’s order in appeal having been made on the 31 st of May in that 
year. For some reason or other the reference was not made until the 
let of June 1948. On the 26th January 1941 Part II of the Amended 
Income-tax Act had come into operation, and, therefore, an appeal 
would lie to the Appellate Tribunal, and it would be for them to make 
a reference. But Section 14 of Act XL of 1940 reserves power to the 
Commissioner to make a reference in cases already pending before him 
when Part II came into operation. So I think the Commissioner was 
entitled to make the reference. 

The questions appear at first sight to be a good deal more formid- 
able than they are shown to be when one understands the position, 
because the contracts, and the financial arrangements existing between 
the assessee, Bombay Baroda and Central India Bailway Company, and 
the Secretary of State for India are of a complicated character but the 
questions raised are really simple. 

The first question is : “ Whether the amount of Bs. 4,66,667 
representing the per cent, interest on debenture stock paid by the 
Secretary of State in England is ‘income’ of the Company arising 
without British India within the meaning of Section 4-A (c) of the Act.” 
Section 4-A defines “ residence in British India,” and sub-section (c) 
enacts that ** a company is resident in British India in any year (a) if 
the control and management of its affairs is situated wholly in British 
India in that year,” — admittedly in this case the control was not in 
British India — " or (b) if its income arising in British India in that 
year excedds ils income arising without British India in that year.” 
The claim of the company is that its income arising in British India is 
less than the income arising outside British India, and that depends on 
whether this sum of Bs. 4 lacs odd of interest on debenture stock can 
be regarded as income of the company arising out of British India. 
It is paid in London, although out of the revenues of India. I should 
think that if it can be fairly described as income of the Company, it 
may be said to arise out of British India. But when one looks at the 
cmitraot under which the liability of the Secretary of State to pay 
interest on debentures arises, it seems to me quite clear that these 
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payments of interest on debentures never formed part of the income of 
the Company. The contract provides that “ The Secretary of State 
will, as often as and when the half-yearly or other interest payable in 
respect of any debentures or debenture stock that may be sanctioned 
and issued as aforesaid, or in respect of any portion of such debentures 
or debenture stock, shall become due, pay in London in sterling out of 
the revenues of India to the Company the aggregate amount of such 
interest as a fund to meet and provide for the payment of such interest 
to the persons entitled thereto.” So that, it is paid as a fund to meet 
a particular debt of the Company, that is to say. interest on debentures, 
and admittedly the Company keeps the money on a separate account. 
Therefore, in my opinion, it never forms part of the income of the 
Company. If the contract had been to pay so much a year to the 
Company, the amount being based on the amount which would have to 
be paid to the debenture-holders by way of interest, but the money 
forming part of the general revenue of the Company, then it might be 
said to be income of the Company, and in that case presumably the 
Company would have to pay income-tax upon it in England. But as 
the contract is worded, it seems to me that it never formed part of the 
income of the Company. Analogous questions frequently arise in insol- 
vency and if the assessee were an individual, and became insolvent, 
1 think undoubtedly the debenture-holders could claim this fund as fund 
earmarked to pay their interest, and would not be required merely to 
prove with other creditors. The test is whether the money is paid to 
the Company earmarked for a particular purpose, or as part of its gene- 
ral revenue, and I have no doubt that it is paid earmarked for a 
particular purpose. Therefore, the answer to the first question is in 
the negative. 

The second question is : “ Whether in the circumstances of the 
case the Company has been rightly held to be ' resident ’ in British 
India within the meaning of Section 4-A (c) of the Act.” The answer 
to that question will be in the affirmative. It follows on the answer to 
the first question. 

I may observe that the assessee asked leave to raise a question 
whether Section 4-A (c) of the Income-tax Act is ultra vires. That 
question was raised in the last reference* which we heard, and we held 
that the section is inira vires the Indian Legislature. As the assessee 
did not ask the Commissioner within the prescribed time to raise that 
point, I think the Commissioner rightly refused to raise it. 

Then the third question is this : “ Whether the payments made in 
respect of the guaranteed interest of Es. 8,00,000 are deductible from 
(1) Wallaes Bros. 4 Oo., Ltd. v Commissioner of Ineonfs-tait, Bombay (1943) 11 1.T.R. 559, 
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the income of the Company under Section 10 (2) (iii) of the Act.” The 
only point in that question really arises from the inaccurate use of the 
word “ interest, ” because when one ascertains the facts, the so-called 
interest is really dividend on sharesa In effect the Secretary of State 
has guaranteed a dividend of 3 per cent, on certain shares. As we all 
know, dividends are payable out of profits, and if the profits of the 
Company are sufBoient and a dividend is declared of over 8 per cent., 
then the Secretary of State’s obligation does not arise. But if the 
Company does not declare a dividend of 8 per dent, on the shares, then 
the Secretary of State has to make up the amount. But the sum is a 
sum paid in order to make up profits to the amount necessary to enable 
the dividend to be paid. In no sense it is a deductible liability under 
Section 10 (2) of the Act. It makes no difference that in practice the 
Secretary of State pays the amount to the Company before it is deter- 
mined whether to pay a dividend, and if so at what rate, and subse- 
quently recovers the amount if his obligation to pay does not in the 
events arise. The third question must be answered in the negative. 

The assessee to pay costs. 

Bajadbtaesha, J. — 1 agree. 

Beferenee answered in the affirmative. 


[In thb Madbas High Gottbt.] 

COMMISSIONBE OF INCOME-TAX, MADEAS 

V. 

M. AHMAD BADSHA SAHEB. 

Sib Lionel Lbaoh, 0. J., and Laeshmana Eao, J. 

October 15, 1948. 

Indun Inoomb-tae Act (XI op 1922), Sbo. 4 (8) (vii) — C asual 
AND Non-bboubbing Ebobipt — Mbbohant Acting as Abbitbatob in 

A Disputb among Ebibb — ^N o Stipulation fob Ebmunbbation 

Amount Paid as Ebwabd fob Sebviobs — Whbthbb Assbssablb. 

The assessee, a merohant, agreed to act as an arbitrator in a dispute 
which arose among the heirs of a Nawab regarding the division of the 
estate. When he agreed to so arbitrate no stipulation was made for his 
remuneration, but in view of the task involved he was paid a certain 
amount by way of reward for his services : 

Held, that the payment woe a receipt of a casual and non-recur- 
ring nature and was exempt from assessment under Section 4 (8) {vii) 
of the Income-tax 4ci, 
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Leaoh» C. J. — There can he no rule laid down with regard to what 
is of a casual cmd non^recurrmg nature^ Each case must he decided on 
its pwrticular facts. 

Oase referred to the Madras High Coart by the Income-tax Appel- 
late Tribunal under Section 66 (1) of the Indian Income-tax Act (XI of 
1922) as amended by Section 92 of the Income-tax (Amendment) Act 
(VII of 1939) in Application No. 66 B.A. No. 16, Madras of 1942-48 on 
its file for decision on the following question of law, namely • — 

** Whether the sum of Rs. 7,000 being the assessee’s share of second 
instalment of the remuneration of the arbitrator was not assessable as 
income, profit and gains of the assessee during the previous year and 
whether the assessee is entitled as regards this income to exemption 
under Section 4 (8) (vii) of the Act as receipt not being receipts arising 
from business or the exercise of a profession, vocation or occupation, 
which are of a casual and non-recurring nature.” 

Case Referred No. 18 of 1943. 

On the application of the Commissioner under Section 66 (1) of 
the Income-tax Act, ' the Income-tax Appellate Tribunal, Calcutta 
Bench, consisting of R. P. Vbrma, (Judicial Member) and P. N. S. 
Aiyab (Accountant Member) referred the oase to the Madras High 
Court on 24th February, 1943. 

STATEMENT OF CASE. 

The Commissioner of Income-tax, Madras, has asked us to refer 
the following question of law to the High Court of Judicature at 
Madras : — 

“ Whether the sum of Rs. 7,000 being the assessee’s share of second 
instalment of the remuneration of the arbitrator was not assessable as 
income, profit and gains of the assessee during the previous year and 
whether the assessee is entitled as regards this income to exemption 
under Section 4 (3) (vii) of the Act as receipt not being receipts arising 
from business or ithe exercise of a profession, vocation or occupation 
which are of a casual and non-recurring nature.” 

The respondent to this has filed a reply and has contested that the 
question formulated by the applicant is one of law. It is submitted by 
the respondent that it is a question of fact. We have heard the parties 
and have come to the conclusion that this question is one of law and a 
fit one to be stated to the High Court for their opinion and we therefore 
proceed bo submit the following statement of the case to the High Court 
for their opinion under Section 66 (1) of the Indian Income-tax Act. 

2. The respondent to this application appealed before the Income- 
tax Appellate Tribunal against the order of the Appellate Assistant 
Commissioner, Madras. The respondent had prayed that the sum of 

1-79 
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Ss« 7,000 which has been included by the officers below in the assess- 
ment was not an income arising from a trade or business and was also 
of a casual and non-recurring nature and as such exempt under Sec- 
tion 4 (3) (vii) of the Act. This Bench of the Tribunal came to the 
conclusion that the contention was right and that the sum of Rs. 7,000 
received a remuneration for management and arbitration could not be 
said to arise from the carrying on of a business, profession, vocation or 
occupation and was an income casual in its nature and was not liable 
to tax being exempt under Section 4 (8) (vii) of the Income-tax Act. 
The Appellate Assistant Oommissioner, it may be pointed out, by a 
supplementary order, dated 16th November 1941, considered the ques- 
tion and this was duly considered by us. 

3. One Nawab G. Abdul Hakim left considerable estate, and on 
his death disputes arose among his various heirs regarding the division 
of the estate. The administration of the late Nawab’s property was 
entrusted to 6 gentlemen of whom the respondent is one. It appears 
that the preliminary award given by the arbitrators was accepted by 
the High Court which by their order fixed a remuneration of Rs. 87,000 
to be paid to the five ai4)itrators on the percentage basis. A sum of 
Rs. 25,000 was paid in pursuance of the order in the accounting year 
1988-39. The respondent received Rs. 5,000 in 1988-39 which was 
subjected to assessment in the year 1989-40. The contention of the 
respondent in respect of the assessment year 1989-40 was rejected by 
the Department and in respect of the assessment year with which we 
are concerned, a sum of Rs. 7,000 was received by the respondent and 
the same contention was repeated. The principal grounds relied on by 
the respondent were that (1) it was not income arising from any busi- 
ness or the exercise of a profession, vocation or occupation and (2) that 
it was income of a casual and non-recurring nature. The Commissioner 
of Income-tax it may perhaps be mentioned conceded to the first in his 
order in review in respect of the assessment year 1989-40 and regarding 
the second point he held that the income under dispute was not of a 
non-recurring nature as he is to get similar remunerations in future. 
It was contended before us that at the time when the arbitrators took 
up the work, there was no agreement between the heirs of the late 
Nawab and the arbitrators that the arbitrators should be recompensed^ 
and that the remuneration was fixed by the High Court and amounted 
merely to a short windfall, and so not liable to be taxed. Mr. Justice 
Gentle who passed the order on 2lBt October 1938 in C. S. No. 86 of 
1938 observed as follows : — 

the arbitrators not only acted as such, they have also negotiated 
and transacted on behalf of the family and on behalf of the estate with 
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creditors and debtors. As a result debts due to the estate have been 
paid which otherwise wonld not have been realised and reductions 
have been made in debts owing to creditors. They have acted not only 
as arbitrators bnt as de facto administrators of the estate.” 

The decision of the Allahabad High Court in the case of Churmi 
Lai Kalyan Das^ was relied on by the Appellate Assistant Gommis- 
sioner and the following observation was quoted by the Appellate Assist- 
ant Commissioner : — 

” In taking the view we do, we found ourselves mainly upon the 
use of the word ‘ nature ’ in the exemption. The word is not ‘ occur- 
rence.’ If the language were * a casual or non-recurring occurrence,’ 
there would be much to be said for the contention of the assessee. But 
the expression ‘nature ’ appears to us to be a word used independently 
of the accident of the event happening in fact once only or more often in 
a fortunate year. It connotes a class of dealing which might occur only 
once, but which might occur several times. Now the adventure of a 
businessman who is enabled through hie business associations to nego- 
tiate a large transaction and thereby to earn a heavy commission, may 
undoubtedly be in fact non-recurring in the sense that so successful an 
adventure would not be likely to occur again. But on the other hand 
it is a class of transaction which might occur to any such businessman 
once only or half a dozen times again, during the course of the year.” 

The Appellate Assistant Commissioner came to the conclusion 
that the respondent was “ a graduate and was a membw of the Pro- 
vincial Legislature, and a person of influence and held in regard by the 
members of his community and has had large experience in business, 
and on account of these qualiflcations he was selected as an arbitrator 
for the administration of the Nawab’s estate.” It was conceded by the 
Appellate Assistant Commissioner that such duties were performed by 
him in the past by way of social obligation and it is quite probable that 
he might he called upon in future to hold similar office and he thought 
that the remuneration he received as an arbitrator might happen again. 
The Tribunal gave its reasons fot coming to the conclusion in its order, 
dated 11th August 1942. This Bench of the Tribunal simply relied 
on the case Sham WcMace d Oo^ It does not appear to us that 
an arbitration of this nature can be said to be carrying on of a 
business or the exercise of a profession, vocation or occupation. The 
sum has been awarded in an exceptional case for rendering services in 
the arbitration on account of the confidence that the parties reposed in 
the arbitrators and the income appears to us to be merely casual and 
not liable tp, recur. The question, according to us, being one of law 
(1) (1924) 1 1.T.C. 419. (2) (1932) 6 I.T.C. 178. 
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we submit the case to the High Court for its opinion under Section 66 
(1) and the question is stated in the following form 

“ Whether the sum of Bs. 7,000 being the assessee’s share of 
second instalment of the remuneration of the arbitrator was not asses- 
sable as income, profit and gains of the assessee during the previous 
year and whether the assessee is entitled as regards this income to 
exemption under Section 4 (3) (vii) of the Act as receipt not being 
receipts arising from business or the exercise of a profession, vocation 
or occupation, which are of a casual and non-recurring nature.” 

[The opinion of the Appellate Tribunal as stated in the Judgment 
of the Tribunal delivered under Section 88 of the Act was as follows.] 

The contention of the appellant was that it was a casual income 
exempt under Section 4 (8) (vii) of the Income-tax Act but this was 
negatived. In the “ previous year '* the petitioner received another 
instalment, a sum of Bs. 7,000, as his share and it is again contended 
that this sum is exempt for the following reasons : — 

(i) that it was not income arising from any business or the 
exercise of a profession, vocation or occupation, and 

(ii) that it was income of a casual and non-recurring nature. 

It may be pointed out that there is no res judicata or estoppel in 

the income-tax proceedings and what was decided in the previous 
assessment will not debar us from considering if the amount appears to 
be exempt from taxation. The Appellate Assistant Oommissioner in 
repelling the argument of the appellant observed as follows : — 

” In this case the petitioner is a graduate and was a member of 
the Provincial Legislature. He is a person of influence and held in 
regard by the members of his community and has had large experience 
in business. On account of these qualifications he was selected as an 
arbitrator for the administration of the Nawab’s estate. Admittedly 
he has performed such duties in the past by way of social obligations 
and it is quite probable that he might be called upon in future to hold 
similar office. Therefore, the remuneration he received as an arbitra- 
tor in this case might happen again. In this sense the income is of a 
recurring nature and does not come under the exemption contemplated 
in Section 4 (8) (vii) of the Act. The amount has been rightly included 
in the assessment.” 

The Appellate Assistant Commissioner has relied on the decision of 
the Allahabad High Court in the matter of Chutmi Lai Kalyau Das^ and 
the pertinent observation is quoted in hie order. The Departmental 
Bepresentative has further referred us to the case reported in 14 Tax 
Cas. 684 (TAs Balgotoine Land Trust, Ltd, v. The Commissioners of 

(l) (1924) 1 1,T.C. 419. 
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Inland Bevenue) and bas contended that this income ehonld be deemed to 
be in the natnt e of vocation and he tried to bring this income under 
Section 10 of the Income-tax Act. Lastly, he thinks that in any case 
it should come under Section 12 of the Income-tax Act being income 
from other sources. Their Lordships of the Privy Council in the case 
of Shaw Wallace d Oo.^, observed as follows 

“ Income in the Indian Income-tax Act connotes a periodical 
monetary return, ‘ coming in ’ with some sort of regularity or expected 
regularity, from delSnite sources not necessarily continuously produc- 
tive whose object is the production of a definite return excluding 
anything in the nature of windfall.” 

The appellant was appointed an arbitrator in this case and there is 
no instance of his having had any remuneration in any arbitration. It 
seems to us a far-fetched idea that an arbitration of this nature in the 
family dispute by friends of the family can be said to be carrying on 
of a business, profession or vocation. It is a particular position in 
which a person is placed that calls for hie offices as a settler of dispute 
and there cannot be any professional arbitration. Each case is a matter 
of confidence and not because of a man possessing certain degrees 
being member of a Legislative Assembly that he may be called upon to 
arbitrate. The position or the influence possessed by the appellant may 
not attract other persons with whom he is not connected. The source 
of income should have a sort of continuity and should not be casual. 
If the object was to tax all sorts of income this exemption under 
Section 4 (3) (vii) of the Income-tax Act exempting casual income should 
not have been enacted. The sum of Bs. 87,000 between five persons 
has been awarded in an exceptional case for rendering services in the 
arbitration on account of the confidence that the partieS reposed in the 
arbitrators and the income appears to us to be merely casual and not 
liable to recur in the manner as observed by the Appellate Assistant 
Commissioner. We think this receipt of remuneration should not be 
taxed as the appellant’s income. 

3. The result is that we allow this claim of Bs. 7,000 and order it 
to be deleted from the aissessable income of the appellant and confirm 
the order of the Appellate Assistant Commissioner in regard to the dis- 
allowance of the claim of loss of Bs. 10,886 in a partnership concern.” 

K. V. Sesha Aiyangar, for the Commissioner. 

C. Srinwasan and C. Devarajom, for the assessee. 

JUDGMENT. 

Lbaoh, C.J. — ^The assessee is a merchant dealing in hides and he 
carries on his business in the City of Madras. In the year 1938 one 
Nawab 0. Abdul Hakim died, leaving a large estate. Disputes arose 
(1) (1932) 6 1.T.C. 178. 
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amoag the heirs with regard to the division of the properties left by the 
Nawab. The result was that the heirs chose five gentlemen of the 
same community to act as arbitrators and assist in the distribution of 
the assets. The assessee was one of the five gentlemen) who have 
been referred to in these proceedings as “ the arbitrators.” The arbi« 
trators did a considerable amount of work in connection with the 
administration of the estate, and when at a later stage there were 
proceedings in this Court in regard to the partition, Gentle, J., decided 
that a sum of Bs. 87,000 (arrived at on a percentage basis) should be 
divided among the five arbitrators, ^he assessee's share came to 
Bs. 17,400. It was not possible to pay to the arbitrators the full 
amount at once and they received their shares in instalments spread 
over a number of years. The second instalment which was paid to the 
assessee was Bs. 7,000 and it was paid during the year of account 
1940-41. The Income-tax Officer decided that the assessee was liable 
to income-tax in respect of this sum and consequently assessed him 
thereon. The Appellate Assistant Commissioner agreed with the 
Income-tax Officer, but the Income-tax Appellate Tribunal, Calcutta 
Bench, reversed the orders of the Income-tax authorities on the ground 
that the payment represented a receipt of a casual and non-recurring 
nature. At the instance of the Commissioner of Income-tax, the 
Tribunal has referred to this Court for decision the following question : 

"Whether the sum of Bs. 7,000 being the assessee’s share of second 
instalment of the remuneration of the arbitrator was not assessable as 
income, profit and gains of the assessee during the previous year and 
whether the assessee is entitled as regards this income to exemption 
under Section 4 (3) (vii) of the Act as receipt not being receipts arising 
from business or the exercise of a profession, vocation or occupation, 
which are of a casual and non-recurring nature.” 

In the course of the arguments certain English cases have been 
referred to, but we do not regard them as being really helpful because 
the schemes of the two Acts are not identical! In fact there is con- 
siderable divergence here. Under sub-section (1) of Section 4 of the 
Indian Act, the tax is levied upon the income, profits and gains of 
the previous year. Sub-section (3) says that the income, profits or 
gains falling within specified classes shall not be included in the total 
income of the person receiving them. Clause (vii) exempts : 

" any receipts not being receipts arising from business or the 
exercise of a profession, vocation or occupation, which are of a casual 
and non-recurring nature, or are not by way of addition to the remun- 
eration of an employee.” 

In deciding whether this sum of Bs. 7,000 is taxable the Court 
can only have regard to the provisions of Section 4 of the Act. 
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Now it is clear that the Bs. 7,000 is not a receipt arising from the 
exercise of a profession, vocation or occupation. As we have already 
pointed ont, the assessee is a merchant dealing in hides and his agree- 
ment to act as an arbitrator was entirely apart from his business. 
When he agreed to assist in settling the differences of the heirs of the 
Nawab no stipulation was made for remuneration. He obviously con- 
sented to act as he was a friend of the family j but it turned out that 
the task involved far more time than was anticipated and this was the 
reason why G-entle, J., decided to grant the arbitrators a reward for 
their services. There was no obligation to remunerate the arbitrators 
and if Gentle, J., had refused to sanction remuneration nothing would 
have been payable. In our opinion the facts of this case show that 
this is a receipt of a casual and non-recurring nature. It has been said 
that the assessee may act as an arbitrator in another case. That may 
be so ; but he is not a professional arbitrator and it is very unlikely 
that he will be called upon to act in a case like the one referred to. 
There can be no rule laid down with regard to what is of a casual and 
non-recurring nature. Each case must be decided on its particular 
facts. We think that in the circumstances of this case the Income-tax 
Appellate Tribunal took the correct view. Therefore the answer to 
the question referred is that the Bs. 7,000 is not assessable. The 
assessee has succeeded and he is entitled to his costs, Bs. 250. 

Beferenee answtred accordingly. 


[In ihb Madbab High Const.] 

V. BAMASWAMY AYYANGAB AND ANOTHEB 

V. 

OOMMISSIONBB OE INCOME-TAX, MADBAS. 

Sib Lionbb Lbaoh, C.J. and Laeshmaka Bao, J. 

October 22, 1948. 

Indian Incoub-tax Act (XI op 1922), Sbo. 10 (2) (xii)— Bubinbbs 
Exfbnditubb — Exbotttobs — ^Expbnditnbb Inonbbbd in Patmbnt op 
Dbath Dutt and pob Obtaining Pbobatb and Lbitbbs op Adminis- 

TBATION — WhBTBBB ALLOWABLE DEDUCTION. 

A Ohettiar who had butinesc assets in British India, Oeylon, Fede- 
rated Malay States and Cochin China died leaving a will. The 
will was proved »n British India and letters of administration were 
obtained in Colombo. Under the laws of Ceylon, Fedierated Malay 
States and Cochin China the executors had to pay death duties. The 
executors sought to deduct from the income of the estate of the testator 
the expenditure incurred in payment of death duties and in obtaining 
probate and letters of administration : 
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Held, that the expenditure ineurred in payment of death duties and 
in obtaining probate and letters of administration was not deductible 
under Section 10 (^) (®t*) of the Income-tax Act, 

P. C. Mallick and D. C. Aieh, In re {1986\ (4 I.TJt. 369) affirmed 
by the Privy Council in [1933] {8 Cal. 314; 6 I.T.B. 806), referred to. 

Case referred to the High Court by the Income-tax Appellate 
Tribunal, Calcutta Bench, under Section 66 (1) of the Indian Income- 
tax Act (XI of 1922) as amended by Section 92 of the Income-tax 
(Amendment) Act VII of 1939 in Application No. 66 E. A. No. 4 
Madras of 1942-43 on its file for decision on the following question of 
law, vie., Whether expenditure incurred in connection with death 
duty, for obtaining letters of administration and for obtaining probate 
of the will of the deceased owner, is not deductible under Section 10 
(2) (xii) of the Act ? ” ; Case Eeferred No. 15 of 1943. 

On the application of the assesses under Section 66 (1) of the 
Indian Income-tax Act (XI of 1922), the Income-tax Appellate Tri- 
bunal, Calcutta Bench, consisting of E. P. Ybbha (Judicial Member) 
and P. N. S. Aitab (Accountant Member) referred the case to the 
Madras EQgh Court on 19th December 1942. 

STATEMEirr OF CASE. 

“ This is an application praying for reference to the High Court of 
Judicature at Madras. The questions stated by the applicant are : — 

(а) Whether the death duty of $ 62,450 paid at Saigon and 
$ 1,888.69 being legal expenses incurred in that connection are not 
allowable deduction within the meaning of Section 10 (2) (xii) of the Act. 

(б) Whether the expenses of Es. 311 and Es. 1,000 incurred in 
Colombo in connection with the proceedings relating to the death duty 
are not revenue expenditure allowable under Sec. 10 (2) (xii) of the Act. 

(o) Whether the following 4 items of expenditure are not revenue 
expenditure allowable under Section 10 (2) of the Act : — 

1. Es. 7,924 legal expenses Incurred for obtaining 

2. Es. 688 travelling charges I- letters of administration, at 

J Colombo by the Eeceivers. 

3. Es. 8,010 being expenses by Executors for obtaining probate 
in the Eamnad District Court at Madura. 

4. Es. 2-8-0 being cost of Estate Duty Ordinance book purchas- 
ed at Eualalnmpur? 

2. • The Commissioner of Income-tax, Madras, who is the respond- 
ent to this petition states that question of law does not arise to justify 
a reference to the High Court. According to him the estate duty in 
question was incurred to secure the right and title to the assets and for 
the purposes of acquiring the right to carry on the business in all the 
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fntnre years. They were certainly not laid ont or expended wholly 
and exclnsively for the purposes of carrying on the appellant’s money- 
lending or other business which are the subject-matter of the assess- 
ment. It is further contended that they were non-recurring and 
clearly of a capital nature. Beliance is laid on the Madras High Court 
Order in 0. P. 86/42, dated the 20th July 1942, where it has been held 
by the High Court that the question whether the sum incurred as ex- 
penditure is of a capital or of a revenue nature is one of fact. 

8. In reply the applicant contends that the Commissioner of 
Income-tax, Ma^as, is not correct in saying that the estate duty was 
paid for the purposes of acquiring the right to carry on the business in 
all future years. The purpose and the legal obligation of the payment 
of the duty in question have been set out, it is contended, in paragraphs 
5 and 5 (a) of the application, dated the 8th April, 1942, made by tjhe 
applicant for reference to the High Court. It is submitted that the 
question whether expenditure compulsorily incurred for carrying on 
the business and for protecting the stock-in-trade of the foreign business 
of the deceased person should be reckoned as business expenditure or 
capital expenditure is a question of law. It is also submitted that the 
question decided by the High Court and relied on by the Commissioner 
related to a different set of facts. 

4. We have heard the contentions of the parties and have come to 
the conclusion that in the question raised there is question of law. The 
Madras High Court’s decision referred to' above held whether in the facte 
of that case the estate duty paid in respect of properties purchased in the 
course of business at Penang in the names of agents who were since 
dead is an allowable deduction under Section 10 (2) (xii) of the Income- 
tax Act, was a question of fact. W e have taken certain rulings and legal 
implications into consideration in coming to the findings that the sums 
in question are not deductible under Section 10 (2) (xii) of the Act. 

5. In the case of P.C. MuUieh and Another {Executors) v. Conurnis- 
Stoner of Income-tax, Bengal, reported in [1938] (6 I.T.E. 206), one of 
the questiens mentioned by their Lordships of the Privy Council to 
have been referred to was ; — 

“ Whether or not the cost of obtaining probate of the will of 
Akshoy Kumar Ghosh should have been excluded from the chargeable 
‘ income ’ of the assessees, particularly in view of the express provi- 
sions in the will that the same shall be payable out of the income? ” 

6. In coming to the conclusion to which we have come in our 
order, dated 28th January 1942, we relied on the observation of 
Lord Bussell of Killowen at page 210 which is to the following 

effect : — 

1-71 
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“ The payment of the Shradh expenses and the costs of probate 
were payments made ont of the income of the estate coming to the 
hands of the appellants as executors, and in pursuance of an obligation 
imposed by their testator.” 

We therefore consider that the question in the form to be stated 
is a question of law and we accordingly draw up the statement. 

7. The appellant claimed as deduction the following costs in res- 
pect of obtaining probate, payment of death duty and obtaining the 
letters of administration : 

(a) Bs. 311 expenses at Colombo in connection with death duty 
in old agency account. 

. (b) Es. 100 expenses at Colombo in connection with death 
duty in new agency account. 

(c) Es. 7,924 expenses at Colombo for obtaining letters of 
administration. 


(d) Es. 218 costs of above Estate Duty Ordinance received at 
Eualalnmpur. 

(e) Es. 8,010 costs received at Madras for obtaining probate. 

(f) $ 62,450 death duty paid at Saigon. 

(g) $ 1,888*69 legal expenses in regard to payment of death duty 
at Saigon. 

The Income-tax Officer disallowed these expenses as being expen- 
ses of a capital natufe. The Appellate Assistant Commissioner con- 
firmed the order of the Income-tax Officer disallowing such expenses. 
The applicant contended that the case reported in [ 1938] (6 1.T.E. 206) 

‘ {Bztoutors) V. OommiBBioner of Ineome-tax 

Bengal) is distinguishable inasmuch as the probate charges were held* 
inadmissible in that case because there was a will containing a direc- 
tion that such charges should be paid out of the income of the estate and 
It was, therefore, held that the payment was only an allocation by the 
testator of a part of the income after it has been received by him We 

^ S® ^‘*"*"* ^ ^* report- 

til '"p • p' reasonings confirmed on appeal in 

this Privy Council case. The reasoning of the learned Judges of the 
Calratta High C^urt in considering the question was not based upon 
Ae distinction sought to be made out by the applicant. Sir Harold 

Derbyshire, Chief Justice, observed as follows • 

“ According to Section 321 of the Succession Act, the expenses of 

■aca„eJ tor or m r«p.ol of .ay iaaioiol procediag. fhat may b. 

after the 

expenses and death bed charges, so that the cost of probate 
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aormally will be payable out of tbe general funds of the estate. In 
my view no deduction should be allowed on the chargeable income in 
respect of tbe cost of obtaining probate of the will.” 

This observation will show that the disallowance was on general 
law and not on the particular contents of the will. Costello, J., who 
wrote the concurring judgment observed : — 

It follows, therefore, that there was income coming into the 
bands of the executors, the present assessees, in such a manner that it 
became chargeable to tax before any part of that income was expended 
by the executors cither for the purpose of discharging the cost of 
probate ” 

In our opinion therefore, the expenses incurred were of a capital 
nature and we, therefore, held that they were not admissible deduction 
in computing the assessable income of the applicant. 

8. We accordingly refer the following question of law to the 
High Court of Judicature at Madras under Section 66 of the Income, 
tax Act and direct that the papers mentioned in the Index attached be 
submitted to the High Court 

“ Whether expenditure incurred in connection with death duty, 
for obtaining letters of administration and for obtaining probate of 
the will of the deceased owner, is not deductible under Section 10 (2) 
(xii) of the Act ? ” 

C. Padmanabha Ayycmgar, for the assessee. 

K. V. Sesha Ayycmgar, for the Commissioner. 

JUDGMENT. 

(Judgment of the Court was delivered by the Honourable the 
Chief Justice.} 

One EM. AE. AE. EM. Arunachalam Chettiar died on the 23td 
February 1938 leaving a will. He had assets in British India, Ceylon, 
Federated Malay States and Cochin China. The will was proved in 
British India and letters of administration were obtained in Colombo. 
Under the laws of Ceylon, Federated Malay States and Cochin China 
the executors were called upon to pay death duties. For the year of 
assessment 1939^0 the executors sought to deduct from the income of 
the estate for the year of account the expenses incurred in obtaining 
probate and letters of administration and also the amount which ^ey 

been compelled to pay in death duties. The Income-tax authorities 
held that these amounts were not deductible and the decision was up- 
held by the Income-tax Appellate Tribunal, Calcutta Bench. The 
estate is now in the hands of receivers appointed by the Subordinate 
Court 6f Devakotta and at the request of the receivers the Tribunal has 
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referred to this Court under iSeolion 66 of llie Indian Inoome-liax Act 
the following question : — 

“ Whether expenditure incurred in connection with death duty, 
for obtaining letters of administration and for obtaining probate of the 
will of the deceased owner, is not deductible under Section 10 (2) (xii) 
of the Act ? ” 

Clause (xii) of sub-section (2) of Section 10 allows an assesses to 
deduct “ any expenditure (not being in the nature of capital expendi- 
ture or personal expenses of the assesses) laid out or expended wholly 
and exclusively for the purpose of such business, profession or voca- 
tion,” Before the clause was amended by the Indian Income-tax 
Amendment Act of 1939, it provided for the deduction of expenditure 
" (not being in the nature of capital expenditure) incurred solely for 
the purpose of earning such profits or gains,” Before the amendment 
the Calcutta High Court in P, C. Malliek and D. C, Aich, In re^, held 
that the cost of obtaining probate of a will could not be excluded from 
the chai'geable income of the executors, and the decision was upheld 
by the Privy Council in Prabash Chandra Mulliok v, Gommisssoner of 
husome-tax, Bengal?, although the judgment of their Lordships laid 
stress on the wording of the will which directed the executors to pay 
the probate duty out of the income of the estate. 

Mr. C. Padmanabha Ayyangar, on behalf of the receivers, has very 
rightly conceded that in view of the amendment of the clause he can- 
not contend that the cost of obtaining probate and letters of adminis- 
tration are deductible ; but he says that the sums paid in death duties 
in Ceylon, Eederated Malay States and French Cochin China are deduct- 
ible because they were sums paid in order to enable the executors to 
carry on the testator’s business in those countries. We are unable to 
accept this argument. Only the expenditure laid out wholly and ex- 
clusively for the purpose of the business can be deducted and in our 
judgment it cannot be said that these payments were made wholly "tuT 
exclusively for the purpose of carrying on the testator’s business. A 
death duty is a duty imposed by a State for the benefit of the State. 
Whether the business is carried on or not is no concern of the State. 
The executors had to make the payments because the law demanded 
that they should. They represented the estate. 

The answer to the question referred is that the expenditure incur- 
red in payment of death duties and in obtaining probate and letters of 
administration is not deductible under Section 10 (2) (xii) of the Act. 

The receivers must pay out of the estate the costs of the Commis- 
sioner of Income-tax, Bs. 260. 

Beference cmsvjered accordingly. 

(l) (1936) 4 I.T.R. 369. (2) (1938) 2 Cal. 214 ; 6 I.T Jl. 206. 
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[In the Uombay High Court.] 

COMMISSIONEE OF INCOME-TAX, HABEAS 

V. 

KAEIM BEOS. CHAEITY FUND 
SiB John Beaumont, C.J., and Ghaola, J. 

September 28, 1943. 

Inoian Income-tax Act (XI of 1922), Sbo. 4 (3) (i)— Tbdbt— 
Charitable ob Eeligious Purposes — ^Family Charity Fund — Part 
OF Income of Trust to be spent fob Poor or Unemployed Mem- 
bers OF A’s Family and on Eeligious or Gebemonial Occasions — 
Whether Income Exempt from Taxation. 

A wakj deed provided inter alia that 84 per cent, of the net income 
of the trust referred to as the ‘ Family Charity Fund ’ should be spent 
"for the maintenance, support, or well-being of the poor, needy, destitute, 
distressed, disabled or xaiem\}\Qyedi members oftJbe families of A, his 
sons, grandsons and male lineal descendants from generation to genera- 
tion, including payments in the shape of monthly or periodical doles or 
pensions or of lump sums on religious or ceremonial occasions." A 
further 88 per cent, known as 'Education Fund ’ was to be spent for 
educational purposes and the remaining 88 per cent, known as the 
‘ Charitable and Eeligious Fund ’ was to be used for the relief of the 
poor members of the Mahomedan comimmity. The Income-tax authori- 
ties allowed exemption under Section 4 (8) (i) of the Income-tax Act 
in respect of the * Education Fund ’ and ‘ Charitable and Eeligious 
Fund ’ but disallowed in the ease of the 'Family Charity Fund'. On 
a reference under Section 66 {8 ) : 

Held, that that portion of the income of the trust which was allo- 
cated to the ' Family Charity Fund ’ was not exempt from toacation 
under Section 4 (8) (i). 

Beaumont, G. 3.-~Marriage ciremonies cannot be regarded as 
charitable. 

Case stated under Section 66 (3) of the Indian Income-tax Act (XI 
of 1922) by the Commissioner of Income-tax, Bombay, Sind and 
Baluchistan : (Income-tax Eeference No. 5 of 1943). 

STATEMENT OF CASE. 

“ My Lords, 

Under Section 66 (3) of the Indian Income-tax Act, XI of 19^2 
(hereinafter referred to as “the Act”), and incompliance with your 
Lordships ’ order, dated the 27th March 1941, 1 have the honour to 
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refer for yonr Lordships ’ dedision the qaestion of law stated in para- 
graph 10 below which has arisen from the assessment of the Trustees 
of the Ahmed Abdul Karim Brothers Charity Trust (hereinafter referred 
to as “ the assessees”) for the assessment year 1938-39. 

2. Facts of the Case . — The Trust which forms the subject of this 
reference was established by an indenture dated the 3rd of May 1985. 
The settlors were three brothers, Ahmed Abdul Karim, Ayoob Abdul 
Karim and Oomar Abdul Karim, who are all sons of Abdul Karim 
Peermahomed, and three sons of a fourth brother. The Trustees are the 
three brothers named above and Ahmed Haji Mahomed, the eldest son 
of the fourth brother. 

3. Clause (a) of paragraph 1 of the indenture provides as 
follows : — 

“ The trustees shall set apart 84 per cent, of the net income 
of the Trust premises (hereinafter referred to as “ the Family Charity 
Fund”) and shall utilise and spend the same for the maintenance, support 
or well-being of the poor, needy, destitute, distressed, disabled or un- 
employed members of the families of the said Abdul Karim Peermaho- 
med, his sons, grandsons and male lineal descendants from generation 
to generation, including payments in the shape of monthly or perio- 
dical doles or pensions or of lump sums on religious or ceremonial 
occasions provided however that the trustees shall be at liberty to utilise 
and distribute the said Family Charity Fund for and amongst such 
members and in such sums or proportions as they, the trustees, shall 
in their absolute and uncontrolled discretion think fit provided never- 
theless that the trustees shall not in any one year give to any one 
person either at one time or at different times more than 25 per cent, 
of the amount of the Family Charity Fund for such year or of 
the amount of accumulations of any preceding or previous year or 
years.” 

A further 88 per cent, which is known as the ” Education Fund,” 
was to be spent in providing education for members of the Mahomedan 
community and the remaining 83 per cent, which is known as the 
“ Charitable and Eeligious Fund,” was to be used for the relief of poor 
Mohamedans and for contributions to religious or charitable institu- 
tions. It was further provided that ” the Trustees shall have full 
power and authority in any year or years to increase the proportion of 
the net income of the trust premises to be set aside and utilised for the 
Family Charity Fund '* to a maximum of 44 per cent, and if in any 
year the proportion of the "Family Charity Fund” is increased beyond 
84 per cent., the excess shall be taken from the other two funds in 
equal proportions.” A copy of the indenture is annexed as exhibit A, 
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4. Daring the years ap to 1938>89 the aotaal receipts and pay- 
ments of that part of the trast which is known as the “ Family Charity 
Fund ” were as follows : — 


Beoeipts. 

Be. 

1,871 

8,468 


Payments. 

1986.86 

nil 

1986-87 

To Bai Mariambai, daughter of Oomar 
Abdnl Earim (who is one of the set- 
tlors) for the marriage expenses of 
her daughter 

To Bai Mariambai for maintenance 
allowance 

To Abdul (3-afur & Abdul Masjid (grand- 
sons of one of the settlors) for board- 
ing fees and books 


Balance. 


Be. 

1,871 


1,000 

660 

825 


9,826 


1987-38 

To Bai Mariambai for maintenance and 
allowance 

To Bai Mariambai fox Bamjan 
To Abdul Gafur & Abdul Masjid for 
boarding fees and books 


1,976 8,854 

600 

220 

719 


7,316 


1938-39 

To Bai Mariambai for maintenance 
allowance 

To Bai Mariambai for Bamjan 
To Abdul Gafur & Abdul Masjid for 
boarding fees and books 
To Bai Xemna, sister of Ahmed Haji 
Mahomed (who is one of the settlors 
for marriage expenses) . ... 


1,689 16,140 

600 

809 

660 

1,000 


2,669 20,897 


6. For the assessment year 1937-38 the assessees claimed a refund 
of the tax deducted at source from the dividend income of the trust. 
The Income-tax Officer allowed a full refund in respect] of 66 per cent, 
of the income, but held that the remaining 84 per cent, which had been 
allocated to the “ Family Charity Fund,” was not entitled to exemp- 
tion. His decision was upheld by the Appellate Assistant Commissioner 
on appeal. An application was then submitted to the Commissioner 
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of Income-tax under Section 33 of the Act but he declined to interfere. 
The assesseea did not claim a reference to the High Court in respect of 
this assessment. 

6. For the assessment year 1938-89 the assessees again claimed 
a full refund under sub-section (3) of Section 4. The relevant portion 
of this section, as in force daring the year 1938-39, reads as follows: — 

“ (3) This Act shall not apply to the following classes of income : — 
(i) Any income derived from property held under trust or 
other legal obligation wholly for religious or charitable purposes, and 
in the case of property so held in part only for such purposes, the in- 
come applied or finally set apart for application thereto. 

» • • • » 

In this sub-section “ charitable purpose ” includes relief of the 
poor, education, medical relief, and the advancement of any other object 
of general public utility.” 

Following the decision reached in the previous year the Income- 
tax Officer held that 66 per cent, of the income was exempt from taxa- 
tion under this section, but he refused to allow a full refund in respect 
of the remaining 84 per cent. A copy of his order is annexed as 
exhibit B. 

7. The assessees then appealed to the Appellate Assistant Com- 
missioner, A-Bange, Bombay, who upheld the decision of the Income- 
tax Officer. A copy of the Appellate Assistant Commissioner’s order 
is annexed as exhibit C. 

8. Thereafter the assessees submitted an application to the Com- 
missioner of Income-tax, Bombay, under Sections 33 and 66 (2) of the 
Act in which they requested the Commissioner either to revise the 
Appellate Assistant Commissioner’s decision or to make a reference 
to the High Court. My predecessor however declined to interfere and 
held that there was no need for a reference. A copy of his order is 
annexed as exhibit D. 

9. Being dissatisfied with my predecessor’s decision the assessees 
submitted an application to the High Court under Section 66 (3) of the 
Act, and by your Lordships’ order, dated the 27th of March 1941 the 
Commissioner was directed to refer to the High Court the appropriate 
questions of law arising in the case with his own opinion thereon. 

10. Question for decision . — ^In my opinion there is only one 
question of law which arises in this case, and 1 think it might be stated 
as follows : — 

Whether that portion of the income of the trust which is allocated 
to the “ family charity fund ” is income which is exempt from taxation 
under the provisions of sub-section (3) (i) of Section 4 of the Act. 
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11. Opinion of the Commissioner. — ^In Dr, Umar Bakhsh v. Com- 
missioner of Income-tax, Punjab a Fall Bench of the Lahore High 
Court held that income from property dedicated to a wakf which was 
used for the maintenance of the settlor and his children was not income 
devoted wholly to religions or charitable purposes within the meaning 
of Section 4 (3) (i) of the Act, and this decision was followed by the 
Bombay High Court in the case of Ahuhaker Abdul Behman dt Others 
V. Commissioner of Income-tax, Bombcty\ They assessees have however 
sought to distinguish their case on the ground that under the terms of 
the indenture the beneficiaries are to be “ poor, needy, destitute, dis- 
tressed, disabled or unemployed.” They claim that this is sufficient to 
bring their case within the scope of the explanation to Section 4 (8), 
which states that “ ‘ charitable purpose * includes relief of the poor, 
education, medical relief, and the advancement of any other object of 
general public utility.” 

12. As regards the meaning of the words “ object of general 
public utility ” I venture to refer to two rulings. In Trustees of Wern- 
her's Charitable Trust v. Commissioners of Inland Bevenut^ it was held 
that expenditure incurred on a recreation field for the employees of a 
public company was not charitable, and in Commissioner of Income-tax, 
Bombay v. The Grain Merchants' Association of Bombay * it was held 
that money spent for the benefit of a section of the public, namely, 
those interested in commerce, was not entitled to exemption. In both 
of these cases the expenditure in question was likely to benefit a con- 
siderable number of people who were in no way related to the donors, 
yet the objects were not considered to be objects of general public 
utility. I submit that it should follow a fortiori that a fund such as 
the ” family charity fund,” which can be used only for the benefit of 
the family and descendants of a particular individual, cannot be regard- 
ed as serving an object of general public utility. 

13. I further submit that under the provisions of the indenture, 
which has been quoted in paragraph 3 above, the income of the “fami- 
ly charity fund ” can be used for purposes which are neither religious 
nor charitable. In this connection 1 venture to draw attention to 
three points :• — 

(1) It is specifically provided that lump sum payments can be 
made on “ religious or ceremonial occasions.” 

(2) The settlors are themselves eligible for relief since they are all 
sons or grandsons of Abdul Earim Peermahomed. 

(1) (1931) 3 1.T.C. 402. (3) (1937) 21 Tax Cas. 137 f 6 I.T.R. 701, 

(2) (1939) 7 I,T.R. 139. (4) (1938) 6 I.T.R. 427, 

1—72 
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(8) Belief can be granted to “unemployed ” members of the family 
who may not be either poor, needy, distressed or disabled. 

As regards the third point, the word “ unemployed ” can be inter- 
preted as including all persons — men, women or children — ^whoarenot 
engaged in an occupation of profit. As will be seen from paragraph 4 
above this seems to be the interpretation which has in fact been adopted 
by the trustees. Up to the end of the year 1988-89 the only persons 
who had received donations from the fund were women and children 
who are very closely related to the settlors and trustees. Indeed they 
are so closely related that the settlors would probably have felt bound 
to provide for their maintenance from other sources if the “ family 
charity fond ’* had not been available. I submit that such donations 
are not “ charitable ’’ within the meaning of the section, and that in- 
come which can be used for such purposes is not “ income derived from 
property held wholly for religious or charitable purposes.” 

14. For the above reasons I am respectfully of opinion that the 
question which has been stated should be answered in the negative.” 

Sir Jamshedji Ecmga with B. J. Kolah, for the assessees. 

M. C* Beialvad, for the Commissioner. 

JUDGMENT. 

Bbaumont, G. J«~-Thi8 is a reference made by the Commissioner 
of Income-tax under Section 66 (8) of the Indian Income-tax Act, this 
Court having directed the Commissioner to state the question of law. 
The question raised is : “ Whether that portion of the income of the 
trust which is allocated to the * family charity fund ’ is income which 
is exempt from taxation under the provisions of sub-section (3) (i) of 
Section 4 of the Act.” 

The relevant provisions of Section 4 (8) of the Income-tax Act 
provide for exemption in the case of any income dervied from property 
hdd under trust or other legal obligation wholly for religious or charit- 
able purposes, and in the case of property so held in part only for such 
purpose, the income applied or finally set apart for application, thereto ; 
and then it is provided “ In this sub-section ‘ charitable purpose ’ in- 
cludes relief of the poor, education, medical relief, and the advance- 
ment of any other object of general public utility.” That definition is 
wider than the legal acceptation of the term “ charity ” under Ti’.ngiifl'h 
case law, which does not include purposes of general public utility. 

Now, the trust in this case was made in the year 1686 by certain 
Mahomedan gentlemen, and it recited that the settlors out of charitable 
motives and consideration and in order to make a permanent dedication 
for religious and charitable purposes in manner thereinafter appearing 
were desirous of settling and had agreed to settle as and by way -of and 
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in the nature of a Wakf the property therein desoribed. Then the pro- 
perty is transferred to the trustees ; the trustees are to hold the property 
and pay expenses, and then it is provided : “ The trustees shall set 
apart 34 per cent, of the net income of the trust premises (hereinafter 
referred to as * the Family Charity Fund *) and shall utilise and spend 
the same for the maintenance, support or well-being of the poor, needy, 
destitute, distressed, disabled, or unemployed members of the families 
of the said Abdul Karim Peermahomed, his sons, grandsons and male 
lineal descendants from generation to generation, including payments 
in the shape of monthly or periodical doles or pensions or of lump sums 
on religious or ceremonial occasions.” Then it is provided that the 
trustees are to set aside 33 per cent, of the net income of the fund, 
which is referred to as the Education Fund ” and apply the same for 
educational purposes ; and they are to set aside another 33 per cent, of 
the net income of the fund, which is referred to as “ the Charitable and 
Beligions Fund, ” and utilise the same, amongst other things, for the 
amelioration, relief or well being of poor, needy, destitute, distressed or 
disabled members of the Mah omedan community. 

The Income-tax Officer has allowed a deduction in respect of the 
** Education Fund ” and ” Charitable and Beligions Fund ”, but in 
his view, which has been upheld by the Assistant Commissioner, and 
with which the Commissioner agrees, the “ Family Charity Fund ” is 
not, within the meaning of Section 4 (3), held wholly for religious or 
charitable purposes. 

The main difficulty in the way of holding that the objects of this 
Fund are charitable is the reference to “ unemployed members of the 
families ”, and the power to apply the income in lump sums on cere- 
monial occasions. It is argued that the Court should read ” unemployed 
members of the families " ejusdem generis with the words which have 
gone before, namely, “ poor, needy, destitute, disteessed, disabled.” 
But it is difficult to assign any meaning to ” unemployed members ” 
unless the word ” unemployed ” goes beyond people who are poor, 
needy, destitute, distressed, or disabled. And it is pertinent to observe 
that in the case of the trust for members of the Mahomedan community 
in general, the “ Charitable and Beligions Fund ”, the words used are 
exactly the same, except for the omissioniof the words "or unemployed”. 
So that, the settlors evidently intended that whereas in the case of the 
“ Family Charity Fund ” unemployed members of the settlors’ families 
. were to be entitled to benefit, in the case of the trust for Mahomedans 
generally “ unemployment ” was not to be a ground qualifying for 
relief. It is rightly contended for the Commissioner that unless one 
gives some restricted meaning to the word ” unemployed ” people in 

1—73 
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that category do not fall within the concept of charity. Many persons 
are nnemployed, not because they are poor, but because they are 
wealthy enough not to need employment. If the class of unemployed 
is confined to tliose who are poor or needy, the class is superfluous 
because the poor and needy are included in the earlier words. And if 
“ unemployed members of the families ” is held to include only persons 
who are anxious to be employed, but cannot get employment, one is 
reading into the clause something which is not there were (sio) such a 
gift shall be regarded as charitable. There is a further difiSculty in that 
the income of this fund may be spent on ceremonial occasions, for 
example on marriage ceremonies of persons who happen to be nn> 
employed. It is diflicult to see how marriage ceremonies can be regarded 
as charitable. 

On these grounds, I think the view of the Income>tax Officer and 
of the Commissioner that this Fund is not held solely for charitable 
or religions purposes is correct, and we must answer the question raised 
in the negative. The assesses to pay costs. 

ChaoIiA, J.— I agree. Beferenee answered »» the negative. 


[In the Madras High Godrt.] 

OOMMISSIONBB OF INCOME-TAX, MADRAS 

V. 

V. RAMA8WAMY lYBNOAR AND ANOTHER. 

Sib Lionel Lbaoh, G. J., and Laeshvana Rao, J. 

October 22, 1948. 

Indian Income-tax Act (XI of 1922 before amendment in 1989), 
Secs. 24-B, 26 (2) — Deceased .Lea vino Assets Including Business 
— Whether Section 24-B Applies to Whole Assessment Whe- 

ther Profits of Business Can be Separatelt Assessed on TTwrua 
Under Section 26 (2). 

A Natiukottai Chettiar, who had large assets including a money- 
lending business died in February ', 1938, leaving a will appointing 
exteutors. Subsequently in a suit among the heirs the Court appointed 
receivers to administer the estate. The question was whether the entire 
assessment for the accounting year 1987-88 should be made under 
Section 84-B or whether the assessment of the income of the business 
should be made on the heirs under Section 36 (3) and the rest of the 
irwome under Section 34 B : 

Held, that Section 34-B only supplemented and did not override 
Section 86 (5) and therefore the profits of the business should be sepa- 
rately assessed on the heirs under Section 36 {8). 
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Caaas referred to : 

Commissioner of Income-tax o. Reid (1931) 55 Bom. 312 ; A.l.R. 1931 Bom. 333 ; 5 
I.T.C. 100. 

Maharajadhiraj of Darbhanga v. Commisst(»er of Income-tax, Bihar & Orissa (1934) 
I.L.R. 13 Pat. 607 ; 2 I.T.R. 345 ; 7 I.T.C. 337 ; A.I.R. 1934 P.C. 200 ; 150 I.C. 142 ; 15 
P.L.T. 573 ; 40 L.W. 337 ; 67 M.L.J. 422. 

Case referred to the Madras High Court by the Income*taz Appel- 
late Tribunal, Calcutta Bench, under Section 66 (1) of the Indian In- 
come-tax Act (XI of 1922) as amended by Section 92 of the Income-tax 
(Amendment) Act, 1989. 

Case Beferred No. 16 of 1943. 

On the application of the Commissioner under Section 66 (1) the 
Income-tax Appellate Tribunal consisting of B. P, Vebica (Judicial 
Member) and F. N. S. Ajctab (Accountant Member) referred the case to 
the High Court on 19th December 1942. 

STATEMENT OF CASE. 

“ This is an application for reference preferred by the Commis- 
sioner of Income-tax, Madras, ashing us to refer the following question 
of law under Section 66 of the Income-tax Act to the High Court of 
Judicature at Madras. 

" Whether in the circumstances of this case the entire assessment 
has to be made under Section 24-B of the Act or has the assessment 
to be split up i nto two portions, one falling under Section 26 (2) and 
the other falling under Section 24-B of the Act ? ” 

2. The respondent has submitted his reply under rule 64 of the 
Tribunal Buies and has stated that the question formulated by the 
applicant is defective inasmuch as it did not refer to the ownership 
and assessment of the income which accrued or arose in the year of 
account after the death of the last male holder of the family, «.e., after 
88rd February 1988. The respondent has formulated the following 
questions of law : — 

(i) Whether the provisions of Section 24-B have nullified the 
scope and application of Section 26 (2) of the Act (as it stood before the 
passing of the Amendment Act YH of 1989) in case of business car- 
ried on by a person' who died in the year of account and whose legal 
representatives snceeeded to and carried on the business ? 

(ii) Whether the income accrued or earned after the death of the 
late single male holder of the family was not the income of the legal 
representatives of the deceased and whether such income is not sepa- 
rately assessable in the hands of the legal representatives? 

3. The order that has given rise to this reference was passed by 
this Bench of the Tribunal on the 28th January 1942, and on the facts 
and circumstances of the case the Bench decided i 
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(i) that the aeseBsee, EM. AE. AE. EM. Arnnachalam Chettiar 

died on 23rd Eebmary 1928 leading as his heirs his two widows and a 
widow of his son who predeceased him in 1984. .... 

(ii) that he left a will, dated the 9th January 1988, by which he 
appointed two of his relatives as executors and empowered them to 
adopt a son to each of the three widows and di'ected the executors to 
act as the guardians of such adopted persons till they became majors 

and the estate was handed over to them, 

(iii) that the will also provided that the share of each such 
adopted son was a third of the residuary estate after payment of the 
legacies bequeathed, 

(iv) that t^e executors entered on their duties and began to 
administer the estate, 

(v) that late TJmayal Ache, the widow of the son of the said 
Atunachalam Chettiar, filed a suit in the court of the Subordinate Judge 
at Devakottah claiming that she had a half interest in the estate left 
by the late EM. AE. AE. EM. Arunachalam Chettiar as the widow of 
the predeceased son under the provisions of the Hindu Women’s Eights 
to Property Act (Act XVIII of 1987) and claimed a division of the 
properties in the share to which she was entitled, 

(vi) that in the course of the proceedings in the suit the court 
of the Subordinate Judge of Devakottah appointed on the 18th August 
1988 two receivers to manage the estate and carry on the business 
pending final disposal of the suit, 

(vii) that the notice under Section 22 (2) was served on the 
executors to the estate of EM. AE. AE. EM. Arunachalam Chettiar of 
Devakottah on 24th April 1938, 

(viii) that the assessment had been made on the receivers on be- 
half of the estate of the late EM. AE. AE. EM. Arunachalam Chettiar 
of Devakottah on the 29tb March 1989 in respect of the income from 
the following sources, namely : — 


(a) interest on securities 

(b) property 

(c) business (as reduced on appeal) 

(d) other sources 


Es. 

2,200 

2,622 

1,84,092 

484 

1,89,298 


that accrued during the previous year' ended 81st March 1988, 
except in regard to a portion of the business carried on at Euttalam and 
Colombo, the previous year of which ended on the 12th January 1988. 
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4. The Tribunal took the views which are mentioned as follows: — 

(a) that on the death of the owner, the late BM.AB. AB. BM. 
Arnnachalam Ghettiar, the three widows became the owners and as 
such they had succeeded to the ownership of the business and as the 
business was being carried on even after the death of the said Ghettiar 
the provisions of Section 26 (2) became applicable and as such the in- 
come of the business for the “ previous year ” was assessable in the 
hands of the successors, the widows, as Section 26(2) was existing long 
before Section 24-B was enacted. 

(b) that the assessment of such income made on the estate is, 
therefore, not warranted by the Act. 

(c) that a fresh assessment will have to be made on the estate 
for the income from the rest of the sonrces to which they are liable 
under Section 24>B ? 

6. The question of law which therefore arises is stated as under 
and is referred to the High Gonrt of Judicature at Madras under Sec- 
tion 66 of the Income-tax Act : — 

Question of Lem Bef erred. 

" Whether in the circumstances of this case the entire assessment 
has to be made under Section 24-B of the Act or has the assessment to 
be split up into two portions, one falling under Section 26 (2) and the 
other falling under Section 24-B of the Act ?” 

[The opinion of the Appellate Tribunal as stated in the judgment 
of the Tribunal delivered under Section 88 of the Act was as follows :] 

“ 4. In the appeal before us it is contended that this order of the 
Appellate Assistant Gommissioner is wrong, the assessment of the 
income from the sources other than under the head *' business ” up to 
23rd March 1988 only should be made on the estate. The income under 
these heads arising or accruing after that date should be assessed in the 
hands of the heirs of the deceased. Further as the heirs are continuing 
the business of the deceased Ghettiar, the provisions of Section 26 (2) 
do apply and the assessment for the income of this business should be 
made on the heirs and estate of the said BM. AB. AB. BM. is not 
liable for an assessment for the year 1938-89 on the income from the 
business. 

6. Section 26 (2) reads : " Where at the time of making an assess- 
ment under Section 23 it is found that the person carrying on any 
business, profession or vocation has been succeeded in such capacity by 
another person the assessment shall be made on such person succeed- 
ing as if he had been carrying on the business, profession or vocation 
throughout the previous year and as if he had received the whole of the 
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profits for that year.” In this case on the death of the owner the late 
EM. AE. AE. EM. Amnachalam Ohettiar the three widows have become 
the owners and as such they had snooeeded to the ownership of the 
bnsiness, and as the basiness was being carried on even after the death 
of the said Chettiar, the provisions of Section 26 (2) become applicable 
and as such the income of the business for the “ previous year " is asses- 
sable in the hands of the successors, the widows. The assessment of 
such income made on the estate is therefore not warranted by the Act. 
Section 26 (2) was existing long before Section 24-B was enacted ; 
while provision had been made in Section 26 (2) for the assessment of 
income of a business succeeded to by another person by whatever 
ways, before the enactment of Section 24-B there was no provision 
to an assessment of the income of a deceased person from the rest 
of the sources. Even in this same case if the bnsiness had not been 
continued by the heirs of the deceased the provisions of Section 26 (2) 
will not apply and the provisions of Section 24-B alone apply. The 
finding of the Appellate Assistant Commissioner that there has been no 
snooession within the meaning of Section 26 (2) of the Income-tax 
Act is directly opposed to the ruling in Maharaja oj Darbhcmga v. 
Commissioner of Income-tax, Bihar and Orissa, 12 Patna 6, confirmed 
by the Privy Council in 13 Patna 607, that this section applied 
to all kinds of succession and is not restricted to cases of succession 
inter vivos. 

6. For the reasons stated above we hold that the assessment made 
on the estate of the late EM. AE. AE. EM. Arunachalam Chettiar in 
respect of the income from the business carried on by him during the 
part of the *' previous year ” is not valid and the assessment of snob 
income should be made on the successors to that business who were 
found to be carrying on that business at the time of making the assess- 
ment. The assessment made on the estate inclusive of this income Is, 
therefore, . cancelled. A fresh assessment will have to be made on the' 
estate for the income from the rest of the sources to which they are 
liable under Section 24-B, the income accrued till the date of death of 
the said EM. AE. AE. EM. Arunachalam Ohettiar. The income that 
arose after the death of the said Arunachalam Ohettiar belonged to his 
heirs and as such is assessable in their hands. 

7. The second objection raised whether the remittance*' of 
Es. 86,000 is out of capital or profit does not now arise for consideration 
in this appeal as this objection is raised in connection with the assess- 
ment of the income from the business for which by their order it is held 
that the appellants are not liable. 

8. The result is the appeal is accepted.” 
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K. Y, Sesha Ayyangar, for the Oommissioner. 

C, Padmanabha Iyengar, for the asBesseeB. 

JUDGMENT. 

Lbaoe, G. J. — In Oommistioner of Income-tax y. Seid\ which 
waB decided on the Srd October, 1980, the Bombay High Court held 
that the Indian Inoome*tax Act contained no proviaion nnder which 
the estate of a deccaBed peraon oonld be taxed. The definition of 
“ aBBesBee ” nnder Section 2 (2) of the Act only applied to a living 
perBon. In Maharajadhiraj of Darbkanga v. Commissioner of In- 
come-tax, Bihar and Orissa which related to an asBeBsment made in 
the year 1929-80, the Privy Gonnoil held that Section 26 (2) applied to 
a person who sncceeded to the buBinesB of a deceased person and there- 
fore the sncceBsor oonld be taxed in respect of the income obtained 
from the bnsiness in the year of sncceBsion. On the 11th September, 
1988, the Legislature inserted Section 24-B. Stated broadly, the gnes- 
tion which arises here is whether Section 24-B overrides Section 26 (2) 
and requires, in the case of a person dying leaving a business, the 
assessment to be made on his executor, administrator or other legal re- 
presentative, as if he had not died. 

This reference arises out of idle assessment made on the Beoeivers 
of the estate of one BM. AB. AB. BM. Arunachalam Ghettiar, who 
died on the 2Srd February 1988. He was survived by his two wives 
and the widow of a predeceased son. He left a will and therein ap- 
pointed executors. The estate is now being administered by the Court 
of the Subordinate Judge of Devakottai, who appointed the Beceivers. 
In Appeals Nob. 821 of 1940, and 8, 104 and 289 of 1941, this Court 
had to decide the rights of the widows and the son’s widow. The de- 
ceased had large assets which included a money-lending business in 
British India with branches in Ceylon, the Federated Malay States and 
in French Cochin China. The decision of this Court, so far as it affects 
the present case, was that the deceased’s widows and the son’s widow 
were entitled to the moveable assets in British India, but that the son’s 
widow did not share in the moveable assets outside British India. The 
three ladies can be regarded as the snooessors to the deceased’s business, 
although not in equal shares. 

In the present case the year of account is from the 12th April 
1987 to the 12th April 1988. . The Income-tax Officer held that the 
Beceivers were to be assessed to income-tax and super-tax in respect 
of the whole of the estate, including the profits of the business. The 
Beoeivers contended that the profits of the business should >be separately 

(1) (1930) 8 I.L.R. 35 Bom. 31^ 

(2) (1934) 2 I.T.R. 343 ; L.R. 61 1.A. 312. 
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assessed and the tax levied on the widows under Section 26 (2). The 
Appellate Assistant Commissioner upheld the order of the Income-tax 
Officer, but on appeal to the Income-tax Appellate Tribunal, Calcutta 
Bench, the Beceivers’ contention was accepted. At the request of the 
Commissioner of Income-tax the Tribunal has referred the following 
question under Section 66 of the Income-tax Act : — 

" Whether in the circumstances of this case the entire assessment 
has to be made under Section 24-B of the Act or has the assessment to 
be split up into two portions, one falling under Section 26 (2) and the 
other falling under Section 24-B of the Act ? ” 

The argument advanced on behalf of the Commissioner is that 
Section 24-B is self-contained and is wide enough to cover every case 
where a person liable to income-tax dies during the year of account. 
The section may be self-contained, but this does not mean that it over- 
rides Section 26 (2). Sub-section (2) of Section 26 was amended in 
1939, but the Court must have regard to its provisions before the 
amendment. It then read as follows : — 

“ Where, at the time of making an assessment under Section 23, 
it is found that the person carrying on any business, profession or voca- 
tion has been succeeded in such capacity by another person, the assess- 
ment shall be made on such person succeeding, as if he had been ' 
carrying on the business, profession or vocation throughout the previous 
year, and as if he had received the whole of the profits for that year.” 

As we have already pointed out, in Maha/ra^adhiraj of Darbhanga 
V. Oomviisstonsf of JnoofM^tctXf SihxT and the Brivy Council 

held that this provision allowed the tax to be levied on the person who 
succeeded to a business on the death of the owner. In our judgmwt 
Section 24-B was inserted in order to supplement Section 26 (2) and 
to avoid the defect pointed out by the Bombay High Court. If the 
Legislature had intended Section 24-B to override Section 26 (2), as 
interpreted by the Privy Council, surely it would have said so. As 
Section 24-B left Section 26 (2) untouched, we consider that Sec- 
tion 26 (2) must be applied in a case of succession to a business by 
death and the tax levied on the successor as if he had carried on the 
businesB thro^hout the previous year. This means that we agree 

with the decision of the Appellate Tribunal and we answer the question 
referred accordingly. 

The respondents are entitled to their costs, Es. 260. 

Beferenee ansioered accordingly , 


(1) (1934) 2 I.T.R. 343 ; L JL 61 1.A. 312. 
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[In the Peivy Oouhoil.] 

THE PATIALA STATE BANK 

V. 

COMMISSIONER OP INCOME-TAX, BOMBAY. 

Lobd Bombs, Loss Postbb, Lobd Clattson, 

Sib Gbobob Rankin and Sib Madhavan Naib. 

July 8, 1948. 

Govbbnhbnt Tbading Taxation Act (III op 1926), Sbo.2 — ^Indian 
Statb Cabbyino on Baneino Bttsinbss in State — ^Inoomb Dbbivbd 
IN Bbitish India pbom Salb op Investments and Pbofbbty Taken 
OVBB pbom Dbbtobs — Whbthbb Liable to Indian Inoomb-tax — 
SooPB op Sbo. 2 — Indian Inoomb-tax Act (XI op 1922), Sbos. 8 & 4. 

Section S of the Government Trading Taxation Act, 1986, is not 
confined in its operation to trades or businesses carried on in British 
India, amd therefore if cm Indian State carries on a banking business, 
the income, prof its cmd gains of that business which accrue, arise or are 
received in British India would be liable to taxation under the Indian 
Income-tax Act, even though the head office and all the branches of the 
bank are situated in the State and it does not carry on*any hanking busi- 
ness in British India. 

Income arising from property situated in British India which such 
a bank has taken over from one of its debtors residing m the State in 
part satisfaction of a loan is liable to assessment in British India, 
Profits received in British India from the sale of investments made in 
the course of the banking business would also be liable to assessment in 
British India. 

Judgment of the Bombay High Court in Patiala State Bank, In re 
[1941] (9 I.T.R. 96) affirmed. 

Cam referred to 

In maiter of Ram Prasad (1930) I.L.R. 52 All. 419. 

P. C. Appeal No. 44 of 1942, 

Cyril King and F. S. Serimgeour, for the Appellant. 

F. Millard Tucker and W. Wallaeh, for the Respondent. 

JUDGMENT. 

Lobd Rombb. — The Patiala State Bank (the appellant in this ease) 
is owned and controlled by the Maharaja of Patiala who constitutes 
the Ckivernment of that State, The head office and all the branches of 
1—74 
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the bank are eitaated in the State and it does not carry on any part of 
its bnsiness in British India. But in the year ending Slet March, 1935, 
the bank collected and received in British India through the hands of 
its agents sums representing the interest on certain Government of 
India securities that it had acquired in the course and for the purposes 
of its business. In the same year, it also received in British India, 
through its agents there, a substantial sum of money representing the 
profits accruing to it in respect of the sale at a profit of various invest- 
ments similarly acquired. It is not and it cannot be disputed that all 
these sums of money represented profits or gains of the appellant’s 
banking business for the year in question. In these circumstances the 
Senior Income-tax Officer, Non-Besident Refund Circle, Bombay, in the 
month of August, 1937, caused an assessment to be made on the bank 
for the year 1935-36 in respect of the said sums (and of certain other 
small sums representing income of the bank received in British India 
in the year ending 31st March, 1935) after allowing various, permissible 
deductions. 

In making this assessment the Income-tax Officer purported to be 
acting under the provisions of the Government Trading Taxation Act, 
1926 (III of 1926). The preamble to the Act is in the following words: — 
" Whereas it is expedient to determine the liability to taxation for 
the time being in force in British India of the Government of any part 
of His Majesty’s Dominions, exclusive of British India, in respect of 
any trade or bnsiness carried on by or on behalf of such Government; 
It is hereby enacted as follows : ” ' 

The material section of the Act is the second which runs as 
follows : — 

2. (1) Where a trade or business of any kind is carried on by 
or on behalf of the Government of any part of His Majesty’s Domi- 
nions, exclusive of British India, that Government shall, in respect of 
the trade or business and of all operations connected therewith, all 
property occupied in British India and all goods owned in British India 
for the purposes thereof, and all income arising in connection there- 
with, be liable — 

(а) to taxation under the Indian Income-tax Act, 1922, in the 
same manner and to the same extent as in the like case a company 
would be liable ; 

(б) to all other taxation for the time being in force in British 
India in the same manner as in the like case any other person would 
be liable. 

(2) For the purposes of the levy and collection of income-tax 
under the Indian Income-tax Act, 1922, in accordance with the 
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provisions of snb'Seotion (1), any Giovernment to which that sub-sec* 
tion applies shall be deemed to be a company within the meaning of 
that Act, and the provisions of that Act shall apply accordingly. 

(3) In this section the expression ‘ His Majesty’s Dominions ’ 
includes any territory which is under His Majesty’s protection or in 
respect of which a mandate is being exercised by the G-overnment of 
any part of His Majesty’s Dominions.” 

The question to be decided upon this appeal is whether the section 
applies to the appellant bank. It is conceded that the Patiala State is 
'a State under His Majesty’s protection and is therefore within His 
Majesty’s Dominions for the purposes of the section. But the appellant 
contends that the section only applies to oases where the trade or 
business in question is carried on in British India. If the section does 
apply to the bank, then by virtue of sub-section (1) (a) all income 
arising in connection with its trade or business is liable to taxation 
under the Indian Income-tax Act, 1922, in the same manner and to the 
sam^ extent as in the like case a company would be liable. It is there- 
fore desirable to state what are the relevant provisions of the Income- 
tax Act, 1922, applicable to a company “ in the like case.” They are 
as follows : 

” Seotion ^.—(4) ‘ business ’ includes any trade, commerce, or 
manufacture or any adventure or concern in the nature of trade, com- 
merce ox manufacture. 

Seotion 3 . — Where any Act of the Indian Legislature enacts that 
income-tax shall be charged for any year at any rates or rate applicable 
to the total income of an assessee, tax at that rate or those rates shall 
be charged for that year in accordance with, and subject to the provi- 
sions of, this Act in respect of all income, profits and gains of the previ- 
ous year of every individual, company, firm and Hindu undivided family. 

Section 4, — (1) Save as hereinafter provided, this Act shall apply 
to all income, profits or gains, as described or comprised in Seotion 6, 
from whatever source derived, accruing or arising, or received in British 
India, ox deemed under the provisions of this Act to accrue, or arise, or 
to be received in British India. 

Section 8 . — Save as otherwise provided by this Act, the following 
heads of income, profits and gains, shall be chargeable to income-tax 
in the manner hereinafter appearing, namely : — 

« « « * • 

(iv) Business. 

Section 10. — (1) The tax shall be payable by an assessee under the 
head ‘ Business ’ in respect of the profits or gains of any business car- 
ried on by him,” 
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In the month of October, 1987, the bank appealed against the 
assessment that had been made upon it, and after some proceedings 
bad taken place before the Assistant Commissioner and the Commis- 
sioner which need not be farther mentioned, the Commissioner, upon 
the application of the bank made under Section 66 (2) of the last 
mentioned Act, referred to the High Gonrt for its decision seven ques- 
tions of law of which only the following are now material ; 

“ (1) Whether the (Government Trading Taxation Act (III of 1926) 
is applicable to the Patiala State Bank rendering it liable to taxation 
under the Indian Income-tax Act, 1922? 

(3) Whether the property situate at Mussoorie taken over by the 
Patiala State Bank from its debtor, a subject of the Patiala State, in 
part satisfacton of a loan advanced to him, is property occupied in 
British India for the purposes of its trade or business in British India 
within the meaning of Section 2 of the Government Trading Taxation 
Act and whether all income arising from such property is liable to 
assessment by virtue of the provisions of the said Act ? 

(4) Whether the sum of Bs. 66,720 received by the Patiala State 
Bank on the sale of its investments daring the year 1934-85 being the 
excess realized by it over the cost price of such invest- 
ments, which has been included under the heading of profits in the 
relative profit and loss accounts and balance sheet is assessable to 
income-tax ? 

(6) Whether the income received by the Patiala State Bank from 
its investments in British India constitutes income arising in connec- 
tion with a trade or business carried on in British India within the 
meaning of Section 2 of the (Government Trading Taxation Act and is 
therefore liable to assessment to income-tax ? 

(7) Whether the assessment to income-tax and super- tax for the 
year 1935-86 on the Patiala State Bank is a legal and valid 
assessment ? ” 

Of these questions, No. (3) requires a word of explanation. The 
property in question produced no income in the year ending on the Slst 
March, 1935, and was not, therefore, referred to in the assessment for 
the year 1985-86, that is alone the subject matter of these proceedings. 
The question, however, would or might arise in subseqaent years of 
assessment, and accordingly by a consent order passed by the High 
Court it was agreed that the present appeal should be argued de- 
cided on the footing that income from such house property is in fact 
included in the assessment, the subject of the present appeal. In the 
circumstances and in order to save expense their liordships are willing 
that the appeal should be dealt with on this footing. 
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The Commissioner, as required by Section 66 (2) of the Income- 
tax Act, stated his own opinion upon the questions set out above, and 
upon each of them his opinion was adverse to the contentions of the 
bank. In particular he rejected its contention that is implied in ques- 
tions (8) and (6) that the Government Trading Taxation Act only 
applies to a Government carrying on a trade ‘or business in British India. 

On the 8th October, 1940, the reference came before the High 
Court and was heard by Sir John Beaumont, C. J., and Kania, J. At 
the hearing before them a contention was put forward on behalf of the 
bank that does not appear to have been relied upon before the Com- 
missioner. It was that the Act of 1926 was altogether invalid as hav- 
ing been ultra vires the Government of India. This contention, which 
was described by the Chief Justice as being the principal point argued 
before them and the only question of substance in the case, failed, as 
might have been expected, to commend itself to the Court, and was 
very properly abandoned by Mr. King in his address to their Lordships 
on behalf of the bank. But it was strongly urged before their Lord- 
ships, as it was before the High Court, that the Act of 1926 only applies 
to a trade or business carried on in British India. The contention had 
been advanced successfully before the High Court of Allahabad in the 
case In the matter of Bam PrasadK It was, however, rejected by the 
High Court in the present case. “ I can see,” said Beaumont, C.J. : 

“ no justification for the view that the Act is confined to busi- 

ness carried on in British India. It seems to me that the title, the pre- 
amble and the operative part of Section 2 make It perfectly clear that 
it applies to every case in which the Dominion Gover nmen t is carry- 
ing on a business, and when that happens, the Dominion Government 
is liable to Indian Income-tax, as though it were a company.” 

Kania, J., expressed himself to the same effect. The High Court 
accordingly ansvrered the first question in the affirmative. Having 
done so, they found no difficulty in answering questions (3), (4), (6) and 
(7). After referring to the provisions of the Income-tax Act of 1922 
the Chief Justice said this : 

“ The effect of the charging sections. Sections 3 and 4, is to render 
the income, profits and gains of a company liable to British Indian 
income-tax, if such income, profits and gains accrue or arise or are 
received in British India. So that Act III of 1926 comes to this : that 
where a Dominion Government is carrying on a business anywhere, it 
is liable to British Indian income-tax in respect of the income, profits 
and gains of that business which accrue or arise or are received in 
British India.” 

(1) (1939) LL.R. 52 AIL 419. 
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As regards question (3) it wss accordingly held by the Court that 
any income derived from the property therein mentioned was income 
arising in connection with the business of the bank and would fall to 
be taxed. It was, however, held by the Court that the property was 
not property occupied for the purposes of the business. Question (4) 
was also answered in the affirmative, as was question (5) so far as it 
asked whether the income therein mentioned was liable to assessment 
to income*tax. It necessarily followed that question (7) was also 
answered in the affirmative. In the result a formal order dated the 8th 
October, 1940, was drawn up embodying the answers given by the 
Court upon the reference. It is from that order that the bank, having 
obtained the necessary certificate from the High Court under Sec* 
tion 66-A (2), now appeals to His Majesty in Council. 

In their Lordships* opinion the answers which the High Court 
gave to the questions referred to them are plainly right, as is the . 
reasoning upon which these answers were based. There are no words 
to be found in the Act of 1926 confining the operation of Section 2 to 
trades or businesses carried on in British India. The words of the 
section are quite general in their terms, and their Lordships are quite 
unable to find any reason whatever for introducing into the section by 
implication the qualification for which the appellant bank contends. 
The section therefore applies to the business of the bank although it is 
carried on exclusively in the State of Patiala. That being so it follows 
that the assessment complained of is a valid assessment, inasmuch as 
all the items affected by it represent income, profits or gains of the 
said business received in British India, and are, therefore such as 
would have been taxable under the Act of 1922 if received by a com* 
pany “ in the like case.” 

For these reasons, their Lordships will humbly advise His Majesty 
that the appeal should be dismissed. The appellant must pay the res* 
pendent’s costs of the appeal. 


Appeal dismiseed. 
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[In the Ooubt of Appbaii,] 

WALES TILLEY. 

Lord Gbbbnb, M. B., MaoEinnon, L. J., GkiBDABo, L. J. 

May 6, 7, 18, 1942. 

iNcoifB Tax — Dibbotob of Company — Aobbbmbni fob Sai.aby 
AND Pension — S tiBSBQUBNT Aobbbmbni to Commuib Bioeis by Lump 
Sum in Two Instalments — Payments Assessable as Inoomb— 
Income Tax Act, 1918 (8 A 9 Geo. 5, c. 40), Schedule E.* 

A limited company agreed to pay the appellant £ 6,000 a year for 
acting as managing director, artd in the event of his ceasing from any 
cause to he managing director a yearly pension of £4,000 for ten years. 
By a subsequent ctgreement, the appellant released the company from 
its obligation to pay him a pension and agreed to accept a salary of 
£ 8,000 a yecvr in consideration of the company's undertaking to pap 
him £ 40,000 in two instalments of £ 80,000 each : — ^Held, by Gbbbne, 
M. B., and Goddabd, L. J. — ^MacKinnon, L. J., dissenting — that 
although, if the agreement had been in two parts : one to serve at a 
reduced salary for £x and the other to give up pension 
rights for £y, the latter sum, on that agreement, could not heme been 
described as remuneration for services and would not be taxable under 
Schedule E ; yet, as the consideration of £40,000 was entire and 

* In India the law on the question whether such payments are assessable to income-tax 
is now contained in Section 4 (3) (vii) and in Explanation (2) to Section 7 (1) of the Income, 
tax Act, and in the decision of the Privy Council in Shaw WaUacB and COeS Cass (1932) 59 
Ca|. 153 ; 2 Comp. Cas. 276.— E4* 
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indivisible it was remuneration for services as a director, could not he 
capital and was taxable under Schedule E. An apportionment would 
mvolve a reioriting of the contract. 

Gebbnb, M.R., dissented from the view expressed by Lawbenoe, J., 
the trial Judge, that a sum paid in commutation of a pension was neces- 
sarily aisessable under Schedule E. Whether it were so or not depended 
on the GOTistruetion of the agreement ; if the sums were merely paid by 
way of commutation of a future pension, without reference to or connec- 
tion with the services rendered, it would not he so taxable. 

Per MacKinnon, L. J., dissenting. — So far as the sum of £ 40,000 
was paid for the surrender of the prospective right to the pension, the 
decision in Dbwhubst v. Hunter [1932] (146 L.T. 510 ; 16 Tax Gas. 
605) made it impossible to hold that this part of that sum was taxable 
under Schedule E. Accordingly, in his view, the case should go bach 
to the Commissioners for apportionment of the sum of £ 40,000. 

Dbwhubst v. Hunter [1932] (16 Tax Gas. 605) distinguished. 

Decision of Lawrence, J., [1942] (1 All E.B. 455) affirmed. 

Cases referred to ; 

Cameron e. Prendergast (1940) 109 LJ.K.B. 486; 1940 A.C. 549: 23 Tax Cas. 122; 
8 I.T.R. Suppl. 75 ; 10 Comp, Cas. 173. 

Dewhurst v, Hnnter (1932) 146 L.T. 510 ; 16 Tax Cas. 605. 

Short Bros., Ltd. e. Inland Revenue Commissioners (1927) 135 L.T. 689 ; 12 Tax Cas. 955. 

Appeal from a judgment of Lawrence, J. 

The Special Gommissioners of Income-tax held that the appellant 
was not assessable for income-tax on £ 40,000 paid to him as managing 
director of a company in consideration of his agreeing to accept a lower 
salary and to forfeit certain pension rights. Lawrence, J., reversed 
that finding and the appellant appealed. The facts are set ont in the 
headnote and more fully in the judgments. 

Tucker, K. 0., and Donovan, for the appellant. 

The Attorney-Oeneral (Sir Donald Somervell, E.O.) and B.P. Hills, 
for the respondent. 

May 18. — ^Lord Greene, M.B. — By an agreement of June 28, 
1937, the remuneration which the appellant had been receiving as 
managing director of his company was increased from £2,000 to £6,000 
a year, and in the event of his ceasmg from any cause whatsoever to be 
managing director, the company agreed to pay him, as and from the 
date of cessation, a pension of £ 4,000 a year for ten years, reckoned 
from the same date. There was no agreement between the parties as 
to the period for which the appellant should serve and his tenure of 
ofibce could have been, as it still can be, terminated by either party at 
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any time on whatever may be reasonable notice. The language of the 
clause relating to the pension is obscure, and questions might have 
arisen whether the pension was payable %fter the death of the appellant 
if he were to die during his service, or after its cessation. By clause 1 
of an agreement of April 6, 1938, the appellant released the company 
from its obligation to pay him the pension. Glauses 2 and 3 were as 
follows : “ 2. Mr. Tilley hereby agrees to serve the company as manag- 
ing director as from the date of these presents at a reduced salary of 
two thousand pounds per annum. 3. In consideration of the premises 
the company will pay to Mr. Tilley the sum of forty thousand pounds 
by two equal instalments, the first of which shall be paid on 
April 6, 1989.” 

The Special Commissioners discharged an assessment made under 
Schedule £ in respect of the sum of £ 40,000 payable under the 1988 
agreement, holding that it was a payment in commutation of the 
company’s liability under the 1937 agreement to pay pension and in- 
creased salary, and that it was not income in the hands of the appel- 
lant. Xiawrence, J., reversed this decision, holding that the payment 
was expressly made in consideration of the appellant’s agreement to 
serve at a reduced salary. Part of the £ 40,000 he considered to be 
payable in commutation of the pension, but he held that as the pension 
would have been assessable under Schedule £, a sum payable in commu- 
tation of it would also be assessable under the same schedule. As will 
be seen, I agree with the conclusion of Lawrence, J., but 1 respectfully 
dissent from his view that a sum paid in commutation of a pension is 
necessarily assessable under Schedule £. The case of Short Bros., Ltd. 
V. Inland Eeventte Commissioners^ cited by Lawrence, J., does not, in 
my opinion, support his proposition. Indeed, the Attorney-General on 
behalf of the Grown did not attempt to support this part of the reason- 
ing of the learned Judge. He preferred to argue that the pension was 
deferred remuneration, and that the acceptance during the service of 
a sum in commutation of it was the acceptance of present, in place of 
deferred, remuneration. If the agreement of 1988 had dealt with 
nothing but the appellant’s salary as managing director, reducing' the 
annual amount and providing for payment of a lump sum in consider- 
ation of his acceptance of the reduction, there would, in my opinion, 
have been no difficulty in the case. If a man agrees to serve in consider- 
ation of a lump sum and no periodical salary or a small periodical 
■salary, the lumpsum is just as much remuneration and taxable as such 
as a periodical salary or a larger periodical salary would have been 
{Frendergast v. Cameron)K Indeed, the only real argument that was 
(1) (1937) 12 Tax Cas. 955. (2) (1940) 8 I.T.R. Suppl. 75 ; 10 Comp. Caa. 173. 
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presented on behalf of the appellant on this aspect of the case consisted 
of an endeaTonr to draw a distinction between a lump snm paid at the 
beginning of the service and a snm paid, as in the present case, in con- 
sideration of an agreement to continue to serve for a reduced salary. 
There is no substance in this distinction. If a man who is serving at 
a salary of £1,000 a year agrees to serve fox a reduced salary in consi- 
deration of a lump sum, he is merely commuting his salary, and a sum 
so accepted in commutation of salary can in its nature be nothing but 
salary. The commutation merely substitutes one form of remuneration 
for another. It is, in effect, remuneration payable in advance and it is 
quite fallacious to speak of it as a capital payment. Indeed, I am un- 
able to anderstand how a sum paid as remuneration can ever be capital 
in the sense that it escapes taxation, since remuneration as such is the 
subject-matter of tax under Schedule E whatever form it takes. The 
analogy of oases such as the sale by an annuitant of his annuity for a 
lump snm is a false one since the quality of remuneration is absent 
from the payment. 

The real difficulty in the case arises by the introduction into the 
agreement of the provisions relating to the pension. If the agreement 
had merely provided for the surrender of the pension in consideration 
of a present payment, with no reference to or connection with present 
or future services, I do not think that the sum received would have 
been taxable under Schedule E since it would not have been remu- 
neration ox salary for services. It would have been nothing more nor 
less than commutation of a pension, and a pension is in itself a distinct 
taxable subject-matter. It was admitted by the Attorney-General that 
a sum received in commutation of a pension effected after the termin- 
ation of the service is not taxable. But he maintained that the case is 
different where the commutation takes place during the continuance 
of the service, and that a sum paid then must necessarily be regarded 
as remuneration for service rendered and to be rendered. I do not 
think that this view is correct. It would, of course, be possible 
for an employee to agree to give up his future pension rights in con- 
sideration of a present addition to his salary, and in that case 
the addition would be remuneration and taxable as such, notwith- 
standing that it orginated in a surrender 'of pension rights. The 
question whether a sum received in consideration of the surrender of 
future pension rights is or is not remuneration must, as it appears to 
me, depend upon the true construction of the agreement by which the 
transaction is effected. If the sum received is by way of an addition 
to remuneration, in the form either of an increase in periodical salary 
or of a lump sum, it is taxable ; if it is not so received, but is merely 

Oaid bv wav of commutation of a fnf.nrp nenainm 
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or connection with the service, it would not, 1 think, be taxable. The 
same result would, 1 think, have followed in the present case if the 
agreement had been framed in two distinct parts ; one an agreement to 
serve at a reduced salary in consideration of JBz, the other an agreement 
to give up the pension rights in consideration of £j. In that case the 
sum £y could not, as it appears to me, have been described as remuner- 
ation for services. 

It was argued on behalf of the appellant that if the whole J640,000 
does not escape taxation, it ought to be regarded as referable in part to 
the acceptance of a reduced salary and in part to a commutation of 
future pension rights and apportioned accordingly. I was impressed 
by this argument, but on consideration I am unable to accept it. The 
question, as I see it, turns upon the actual language of the agreement. 
The parties themselves have made no attempt to apportion the j 640,000, 
no doubt because of the practical difficulty of doing so when the com- 
mencing date of the pension was unascertainable and an actuarial 
valuation accordingly impossible. Instead, they have chosen to treat 
the dB40,000 as an indivisible sum paid “ in consideration of the pre- 
mises.” The consideration is thus agreed to be an entire non-sever- 
able consideration, the whole of which is referable to the agreement 
to serve at a reduced salary just as much as to the agreement to give 
up the pension rights. It may well be that an apportionment might 
properly be made if, for example, a lump sum were paid in consideration 
of an agreement to serve and of the sale of a piece of land by the em- 
ployee toihis employer. In such a case the land would be capable of 
valuation, and the parties must be presumed to have known it, and the 
agreement for sale would have no connection with the agreement to 
serve. But here one of the considerations for the entire sum is express- 
ed to be the agreement to serve, and as the parties have so agreed I do 
not think that an apportionment is permissible, since it would involve 
rewriting the contract. It was argued by counsel for the appellant 
that the present case is covered by the decision in Dewhurst v. HunterK 
I did not obtain any real assistance from the elaborate discussion of 
that decision which took place before us. It was a very special case 
and the contract did not contain peculiarities of the contract which are 
found in the present case, to which I have referred. As I have said, 
this case, in my opinion, falls to be decided on the terms of the bargain 
which the parties have themselves made, which is, in essential respects, 
different from that in Detohurst's Oase^, and counsel's argument for the 
appellant that the facts of the present case are in all essentials indis- 
tinguishable from those in Dewhurst’s Oase^ is one that I cannot accept. 
I would dismiss the appeal. 

(1) (1932) 16 Tax Cas. 603. 
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Mao£innon, L. J. — Lawrence, J., has held that the appellant is 
liable to pay income tax under Schedule £ of the Finance Act, 1918, 
upon the £ 20,000 paid to him by the company on April 6, 1988, and 
upon the 20,000 so paid on April 6, 1989. In other words, each of 

these sums was “ an annuity, pension, or stipend in respect of 

salaries, fees, wages, perqnisities, or profits for the year of assess- 

ment.” The special case sets out the agreements of December 19, 
1921, and of March 31, 1937. I need only remark of the latter that it 
is obvious that the provision in it for the payment of £4,000 a year 
for ten years from the date of Mr. Tilley’s ceasing to be a director in- 
volves a nice question of construction, namely, what, if any, are the 
rights of his executors or administrators if he should die (a) while he 
is still managing director, or (b) after he has ceased to be managing 
director, but when only some of the annual sums of £4,000 have been 
paid? The 1938 agreement provided (1) that the company should be 
released from the obligation to pay the £ 4,000 a year, “ pension ” for 
ten years ; (2) that Mr. Tilley should serve the company as managing 
director at a salary of £ 2,000 a year instead of £ 6,000 ; no period for 
such service is fixed, so presumably it would be for a reasonable time; 
and (3) that the company should pay him £ 20,000 on April 6, 1988, 
and £ 20,000 on April 6, 1939. The date “ April 6 ” is perhaps not 
without significance in a case about income-tax. 

The problem is whether these two sums of £ 20,000 are taxable in 
the two years of receipt under Schedule E. If I were not assisted, or 
embarrassed, by decisions of the House of Lords which are reported, 1 
should think the answer was “Yes”, as was held by Lawrence, J. 
Each £20,000 must have been paid partly in consideration of Mr. Tilley 
accepting for the future £2,000 a year salary in place of the £ 6,000 a 
year he was entitled to under the 1937 agreement, and partly in con- 
sideration of his releasing the company from the obligation under that 
agreement to pay him £ 4,000 a year for ten years. As regards the first 
sort of consideration, if a servant were entitled to £ 10 a week, and on 
April 6 he agrees, in consideration of £ 620 paid down, to serve for a 
year for nothing, the £ 620 would pretty clearly be an annual receipt 
within Schedule E. So if a servant has an annual salary of dO 2,000 
and in consideration of £ 20,000 paid down he agrees tb serve for ten 
years for nothing. And if, as here, he is entitled to be paid £ 6,000 a 
year for an unspecified time, and in consideration of £x paid down he 
agrees to serve for a reasonable time for £2,000 a year instead of £6,000 
a year, I should think the £x would be in the same position. 

So far as each £20,000 was in consideration for the surrender or 
abolition of the right to the “ pension " in Jutwro, the position may not 



1948] 


WAIiBS TIIiIiBT 


7 


be BO clear. No doubt, if a man had, under an endowment policy, a 
right to be paid a year by an insurance company and he sold or 
Burrendred this right to the insurance company for a lump sum, that 
lump sum would not be taxable under Schedule E. But why would 
it not be so ? Not, I think, from any characterisation of the sum as 
capital " rather than ** income but because the annual sum he was 
to receive, and was surrendering, was not “ an annuity, stipend, or 
pension in respect of salaries, fees, wages, or profits.” That being so, 
the lump sum received by way of commutation could not be within 
that category. The question, as I see it, is whether the so-called 
“ pension ” is within that category, payment by way of salary or 
wages for services rendered. If it is, then I should think the lump sum 
payable in praesenti for its satisfaction is also within that category. 
If the 1937 agreement had remained in force, and the ten sums of 
£4,000 had been paid, I should myself have thought that each of them, 
in its year of receipt, would be taxable under Schedule E as an 
“ annuity, stipend, or pension, in respect of salaries, fees, wages, or 
profits.” Each would be, in effect, deferred remuneration for services 
rendered in the past. And if that be so I should think that the lump 
sum agreed to be paid in advance in satisfaction or commutation, of 
such deferred remuneration would also be within Schedule E. 

This, as I have said, would be my view if there were no reported 
cases to assist, or perhaps embarrass, me. But there are two such cases, 
Dewhttrst v. Hunter^ and Cameron v. Prendergas^, Both are decisions 
of the House of Lords. The former was decided by three votes to two ; 
the latter was the unanimous decision of five noble Lords, of whom 
none were participants in the former. So far as the two sums of £20,000 
were paid in consideration of Mr. Tilley agre'eing to serve for £2,000 a 
year in place of £6,000 a year, the decision in Cameron v. Prendergast* 
seems clear authority that the amount so paid is taxable under Schedule 
E. It is to be observed that Cameron, like Tilley in this case, did not 
agree so to serve for any fixed period of time. But so far as the two 
sums of £20,000 in this case were paid in consideration of the surrender 
of the prospective right to the £4,000 a year pension, the decision 
in Deufhurst's Case'^ seems to me to make it very di£5cult, if not im- 
possible, to hold that that part of the £20,000 is taxable under Schedule 
E, for I cannot think that there is any essential difference between 
the sum which Dewhurst would have been entitled to under article 
109 and the sums which Tilley would have been entitled to under 
his 1987 agreement. Dewhurst would have got a lump sum and Tilley 
would have got ten annual payments. But I do not see how that 
(3) (1932) 16 Tax Caa. 603, (?) (1940) 8 1.T.R. Sappl. 73 ; 10 Comp, Ca«. 173. 
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difference can alter the nature of their reepective gains ; and if a pre- 
payment in satisfaction of Dewhnrst’s prospective right was not within 
Schedule E, I have great diflSoulty in seeing how the prepayment in 
satisfaction of Tilley’s prospective right can be. If a single payment 
has been made for two sorts of consideration, one of which does make 
part of the sum taxable, while the other does not, the Oommissioners 
would have to ascertain how much of the total sum fell within each 
category. Suppose, for example, a director received £10,000 from his 
company ; it is found to have been paid under a resolution of the Board 
“ that Mr. A be paid £10,000 in satisfaction of his claims (a) for his fees 

for last year as a director, and (b) in payment for his patent No. 

which he has assigned to the company.” Obviously the Oommissioners 
would have to analyse the £10,000 and find how much was payable 
under (a) and therefore was taxable. 

In these circumstances I should be inclined to think that this case 
must go back to the Commissioners for them to find how much of the 
two sums of £20,000 was paid in consideration of the reduction of his 
salary (with a direction that the sum so found is taxable under Schedule 
E) and how much was paid in consideration of the surrender of his 
right to the £4,000 a year ” pension ” (which sum would not be so 
taxable). I realise that this would be a difficult problem, by reason 
of (a) the doubtful effect in law of Mr. Tilley’s death, which I men- 
tioned above, and (6) that the agreement of 1938 fixes no period for his 
service at the reduced salary. But if the law requires the Commissioners 
to ascertain a fact I doubt if the difficulty of performing their task can 
relieve them of the duty. My own inclination, therefore, is to think 
that the case ought to be |ent back to the Commissioners in this way- 
But I can pretend to no disappointment at finding that my brethren 
think this view is incorrect, and that this appeal should be dismissed, 
for that is the result I should certainly have arrived at upon my own 
view of the law if I were happily oblivious of the existence of Dew- 
hurst's Oase ^ . and free from the constraint of attempting loyally to 
follow it. 

Goudabd, Ii.J. — ^In my opinion, the question in this case depends 
for its solution on the true meaning and effect of the agreement of 
April 6, 1988. It has now been decided by the House of Lords in 
Oameron v. Prendergas^ that if a lump sum is paid to a director to 
induce him to continue to serve the company, either for no salary or 
at a reduced rate of salary, that payment is a profit of his office and is 
taxable. It is as though, instead of agreeing to serve, say, for five 
years at £1,000 per annum, he agreed to serve for five years for one 

(1) (1932) 16 Tax Caa. 605. 
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payment of £ 5,000. If, however, a director is entitled to receive on 
the termination of his office a fixed snm or a pension, and he compro- 
mises that right by acceptance of a smaller snm, then DewAurat’s Case^ 
decides that the snm he receives is not income, nor, according to the 
view expressed by Lord Atkin in that case, is it to be regarded as re- 
ceived nnder or from the contract of employment. 

In the present case Mr. Tilley was, nnder the agreement of Jnne 
28, 1937, entitled to a total salary of £ 6,000 while he served as manag- 
ing director, and to a pension of £ 4,000 for ten years payable from the 
date vrhen he ceased to hold his office. The agreement contained no 
provision as to the period for which he was to serve as msmaging 
director ; the appointment conld be determined by either side at any 
time, thongh presnmably only npon reasonable notice. By the 1938 
agreement Mr. Tilley, in consideration of ;£ 40,000, to be paid in two 
instalments, released the company from its obligation to pay him a 
pension and agreed to serve the company from the date of the agree- 
ment at a reduced salary of £ 2,000. Again, no period was fixed during 
which he was to serve. In my opinion, had the agreement been one 
under which Mr. Tilley agreed to commute his pension for £ x and 
also to accept a reduced salary in consideration of a payment of a 
lump sum, on the authority of the cases above referred to the result 
would have been that the sum representing the commutation of the 
pension would not have attracted tax, while that which represented or 
was taken in lien of the larger salary would have been taxable. But 
that is not, in my opinion, the true result of the agreement. The 
consideration is entire, and Mr. Tilley covenants to continue to serve 
the company for £ 40,000 plus two thousand a year, instead of £ 6,000 
per annum plus the prospect of a pension. I am, therefore, unable to 
avoid the conclusion that the £ 40,000 was remuneration for serving 
as a director, and I do not see that remuneration can ever be capital. 
There was, as it seems to me, a very good reason why the snm 
was not allocated partly to the reduction in salary and partly to 
the commutation of pension. As no one could say when the pension 
would become payable, it would be impossible to calculate its pre- 
sent value, apart, moreover, from the question that might arise on 
the construction of the clause granting the pension, whether, for 
instance, it would enure to the benefit of Mr. Tilley’s estate if he 
died before ten years had elapsed, or had died while he was still in 
office. There is one point, however, on which I am not sure that I fully 
understand the judgment of Lawrence, J. If he meant that whenever a 
pensioner commutes a pension the sum received by way of commutation 

(1) (1932) 16 Tax Cas, 603. 

I ^2 
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is taxable as income, as at present advised I do not agree with him ; nor 
am I able to see that it makes any difference whether the commutation 
takes place before or after the pension has become payable. Scheduled 
charges pensions and annuities as specific things, in addition to charg* 
ing profits arising from office, and if a commuted pension or annuity 
were taxable as income in the year that the sum was received, I cannot 
understand why it should make any difference whether the calculation 
and payment take place while the pensioner is still in the service of 
the grantor or not. Nor does it seem to me to be right to say, as the 
Attorney General submitted, that a pension must be deferred remune- 
ration. Whether it be paid as a matter of contract or voluntarily, it 
may be a reward for or an inducement to render long service. For in- 
stance, an employer may pay all his clerks of a certain grade £S a week 
and be willing to pay no more. If he promises a pension of £2 a week 
after thirty years' service I do not see that this would be an inducement 
to them to remain in his employment, or, if paid voluntarily, a recog- 
nition of long and faithful service. I agree with the Master of the Bolls 
that the appeal should be dismissed. 

Appeal dismissed. 

Leave to appeal to House of Lords, 

[In ten Gottbi of Appbaii]. 

HENEIK8BN (INSPECTOR OF TAXES) 

V. 

GRAFTON HOTEL, LTD. 

Lobd Gbbbnb, M.R., du Paboq, L.J., Sinolbion, J. 

April 23, 24, 25; May 18, 1942. 

Inoomb-tax— Business Expbnditubb— -Monopoly Value Paid 
BY Lessees — ^Payments not Dbduoublb fob Inooeb-tax Pubposes 
—Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Gfio. 5 C 24) 
Section 14-Inooeb Tax Act, 1918 (8 & 9 Geo. 6 , C. 40), Schbd. D.’ 

Lessees of licensed Remises, under a covenant in their lease, paid 
annuaUy certain sums imposed by the licensing justices as instalments 
of the monopoly value on the grant and renewal of the licence for three- 
year periods. It was contended that those sums were not capital pay. 
ments, but must be regarded as revenue payments and, as such, deductible 
for mcome-taa purposes:— Held, affirming the judgment o/ Lawrence, J. 
that monopoly value payments were imposed for the term of the licence 
on grant or renewal, though the fact that permission was given to pay 
by yearly mstalments gave a false appearance of periodicity. Such 
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payments fell into the same class as a premium paid on the grant of a 
lease, which adnUttedly was not deductible for income-tax. Therefore 
the payment in the present case must he regarded in lam as out of 
capital, not revenue, and the claim to deduct it for income-tax failed. 
Decision of Lawrence J., [1942] (I K.B. 82 ; 10 1.TJt. Suppl. f9) 
affirmed. 

Cases referred to : — 

Addle & Sons, Collieries, Ltd. «. Inland Revenue Commisaioners (1924) 1924 S. C. 231 ; 
8 Tax Cas. 671. 

Appenrodt v. Central Middlesex Assessmenl Committee (1936) lOS L.J.K.B. 492 ; (1936) 
2 K.B. 447 ; affirmed in C.A. (1937) 106 L.J KB. 690 : (1937) 2 KB. 48. 

British Insulated and Helsby Cables, Ltd. o. Atherton (1925) 95 L.J.KB. 336 : (1926) 
A.C. 205 ; 10 Tax Cas. 155. 

Inland Revenue Commissioners v. Adam (1928) 1928 S.C. 738 : 14 Tax Cas. 34. 

Inland Revenue Commissioners «. Truman, Hanbnry, Buxton & Co. (1913) 82 L.J.KB. 
1042 ; (1913) A.C 650. 

Kneeshaw v. Abertolli (1940) 100 L.J.K.B. 760 ; (1940) 2 K B. 295 ; 9 I.T.R. Suppl. 121. 

R. V, Sunderland Customs and Excise Commissioners (1913) 83 L.J.K.B. 51 ; (1913) 3 
KB. 483 : affirmed in C.A. (1914) 83 L.J.KB. 555 ; (1914) 2 KB. 390. 

R. «. Taylor ; R. «. Amendt (No. 2) (1915) 84 L.J.KB. 1489 ; (1915) 2 KB. 593. 

Usher’s Wiltshire Brewery Co. «. Bruce (1914) 84 L.J.KB. 417 ; (1915) A.C. 433 ; 
6 Tax Cas. 399. 

Appeal from the judgment of Lawrence, J. 

The appellants, (^-rafton Hotel, Ltd., under a fourteen years’ lease 
granted by Associated London Properties, Ltd., carried on business as 
licensed victuallers in London, under a justices’ licence for the period 
from November 11, 1981, to July 6, 1934, and the sum of £826 was 
imposed as monopoly value, payable in three yearly instalments of 
£ 275 each on October 1 of the three years 1931, 1932 and 1983. When 
the licence was renewed for the period January 5, 1934 to 1937, the 
monopoly value was reduced to £ 570, payable as before in three yearly 
instalments of £ 190 each, and on further renewal for the period 1937 
— 1940 the monopoly value was again fixed at £ 670, to be paid in three 
annual instalments. The payments required were made by the com- 
pany. The appeal related to the last instalment uuder the second grant 
and the first instalment under the third grant. v 

It was submitted on behalf of the company that the payments 
were necessary expenses of carrying on the trade or business, and that 
the yearly profits of the trade or businem coidd not be ascertained 
without deducting the payments ; further, that the payment made each 
year was not in the nature of a capital payment by the company, but 
was a payment which had to be made on the due date in order to enable 
the company to carry on or to continue the business. Such payments 
should be classed as revenue payments and therefore deductible for 
income-tax. On behalf of the Grown it was argued that the payment 



12 


INOOMB TAX MPOBT8 (SX'PPLBMBKT) 


[VOL. XI 


of nioiiopoly value was an essential preliminary to the carrying on of 
the trade of a licensed victualler, whether the payments were made in 
one sum or by instalments, and that the payments were of a capital 
nature. Consequently the company were not entitled to deduct for 
income-tax purposes sums paid by them in respect of monopoly value. 

The Commissioners decided in favour of the company, but Law- 
rence, J., reversed that finding, holding that monopoly value payments 
were payments out of capital. The company appealed. 

Tucker, K. C., and 8. Paseoe Hayward, for the appellants. 

The Attorney ’General {Sir Donald Somervell, E.C.) and JS.P. Hills, 
for the Crown. 

May 13. — Lobd G-bebnb, M. B., stated the facts and continued : 
The General Commissioners decided in favour of the appellants, but 
their decision was reversed by Lawrence, J., and this appeal results. 

A new justices’ on-licence granted under the Licensing (Consolid- 
ation) Act, 1910, Section 14, takes one of two forms. It may be an 
annual licence, or it may under sub-section (2) be a licence for a term 
not exceeding seven years. Paradoxically, the annual licence gives in 
practice a more secure tenure to the licence-holder. Where the licence 
is granted for a term, an application for a re-grant at the expiration of 
the term is treated as an application for the grant of a new licence, 
with all the difQculties which that involves. An annual licence, on the 
other hand, is in ordinary circumstances renewed every year as a matter 
of course. On the grant of a new on-licepce the justices are bound to 
attach conditions “for securing to the public any monopoly value 
which is represented by the difference between the value which the 
premises will bear in the opinion of the justices, when licenced, and 
the value of the same premises if they were not licenced.’’ These con- 
ditions must be imposed whichever of the two forms above mentioned 
the licence may take but in practice there is a difference in application, 
since in the case of the licence for a term it is only payment of the part 
or “ slice ’’ of the monopoly value which is referable to the term of the 
licence that is exacted. The advantage of this method of procedure is 
that the payments which the licensee is compelled to make for one 
period can be adjusted in- a subsequent period so as to reflect what 
experience shows to be the real monopoly value. It will be seen, 
therefore, that in the present case the sums fixed by the Justices in the 
case of each of the three grants was intended to represent that part or 
" slice ’’ of the monopoly value which was referable to the period covered 
by the liorace. These sums were made payable by annual instalments 
but this circumstance deafly cannot affect the character which for 
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present purposes must be ascribed to the payments. If the sum payable 
is not in the nature of revenue expenditure, it cannot be made so by 
permitting it to be paid by annual instalments. These payments by 
instalments in respect of monopoly value have not the annual quality 
of the payments for the grant of the annual excise licence, but are of a 
different character altogether. 

It was not seriously argued that the payments now in dispute fall 
within the list of prohibited deduction set out in Buie 3 of the Buies to 
Gases I and II of Schedule D. The question therefore is, to quote the 
language of Lord Sumner in Usher's Wiltshire Brewery Co. v. Brvce, 
is the deduction claimed “ on the facts of the case a proper debit item 
to be charged against incomings of the trade when computing the 
balance of profits of it ” (84 L.J.E.B., at p. 435 ; [1915] A. C., at 
p. 468). This, of course, is to state the problem, not to solve it, since 
it remains to discover whether the item is proper one to be charged. 
For this purpose the first thing to do is to examine the nature of the 
payment, that is to say, the nature of the subject in respect of which 
the payment is -made. In this connection the manner of payment may 
be relevant as throwing light upon its nature. In many cases — and in 
my opinion this is one of them — the question will be found to answer 
itself once the true nature of the payment is ascertained. Here the 
appeliante were minded to acquire as asset in the shape of a licence for 
a term of years. As a condition of obtaining it, payment had to be 
made of a sum sufficient to secure to the public that part or slice of the 
monopoly value which was referable to the period of the licence. The 
effect of the licensing law is, of course, to grant to a licensee what for 
practical purposes and in respect of a particular area is in truth a 
monopoly. What the grantee of a licence is under Section 14 com* 
pelled to do is, so to speak, to purchase the monopoly rights for a sum 
equal to their value. The public confers the monopoly upon hin^ he 
must pay the public its value, although in the case of a licence granted 
for a period under subjection (2) he pays not for the whole monopoly 
value but only for a part of it. 

The nature of the payment which justices are to fix in respect of 
monopoly has been considered in a number of cases. It is true that 
these cases were not concerned with questions arising under the In- 
come Tax Acts. They do, however, show what the nature of the pay- 
ment is as between the licensee and the public and as between a hypo- 
thetical tenant and his landlord. In other words they show what it is 
that the licensee is paying for. Thus, in Inland Revenue Commis- 
sioners V. Truman, Manbury, Buxton & Co., Lord Haldane, L.G., 
observed (82 L J.E.B., at p. 1047 ; [1913] A.G., at p. 650) that the 
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corresponding section which he was there considering dealt “ not with 
the annual value of the licence bat with its capital value In 22. v. 
Sunderland Customs and Excise Commissioners^, justices had omitted to 
estimate the monopoly value at a definite capital sum and had instead 
exacted payment of an annual sum representing a percentage of gross 
takings. This it was held they were not entitled to do. Lord Oozens- 


Hardy, M.E., said (83 L.J.K.B., at p. 677 ; [1914] 2 K.B., at p. 897) ; 
" This is a lump sum, to be ascertained once for all, though when so 
ascertained it is competent to the justices in their discretion to say how 
that monopoly value is to be secured to the public and whether it is to 
be paid in one sum or by instalments Joyce, J., said (88 L J.E.B., 
at p. 660 ; [1914] 2 X.B., at p. 403) : ** I have not succeeded in finding 
anything in the Act to countenance the view that there is any such 
thing as annual monopoly value.” The last of these cases is a 
rating case in this Goxivtr—Appenrodt v. Central Middlesex Assessment 
Committed, There it was decided that in fixing the estimated rent 
whish the hypothetical tenant would be expected to pay, the liability 
for instalments payable in respect of monopoly value ’ought not to be 
taken into account. It is not necessary to consider this decision in 


any detail. Lord Wright. M.E., (106 L.J.K.B., at p. 693 ; [1937] 2 

K. B., at p. 64) approved the statement of Lush, J., in the Divisional 
Court in E. v. Sunderland Customs and Excise Commissioners (83 

L. J.X.B., at p. 67 ; [1918] 3 X.B., at p. 497) that the sum fixed for 
monopoly value is “ the capital sum which represents the monopoly 
value” which he said, is only repeating the clear words of Sec- 
tion 14 (1) " that the capital payment is based on the value of the pre- 
mises and has directly nothing to do with annual value or with rent ”. 
He then went on to point out that in a case falling under sub-sec- 
tion (2) (as did the case before this Court) the payment “ though it 
concerns the market value of the hereditament it is limited to the 
number of years (not exceeding seven) for which the new on-licence is 
granted ; a further similar charge for a further period of monopoly 
value may be imposed, it seems, at the expiration of the term”. Later 
he said (106 L.J.K.B., at p.693; [1987] 2 K.B., at p. 66) : “The 
justices licence is essential to give the premises the status necessary to 

^siness to be carried on”. Eomer, L.J., 
said (106 L.J.X.B.. at p. 693 ; [1937] 2 K3., at p. 61) : “ The insi- 
ents are an expense necessary for the accrual to the hotel of the in- 

ST T premises”. It is true that 

boott, L.J.. thought (106 L.J.K.B., at p. 699 ; [1937] 2 K.B., at p. 69) 
(1 (1914)83L.J.KB.555;(1914)2K.B. 390. 

(2) (1937) 106 LJ.K.B. 690 ; (1937) Z K,B. 48 , 
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that a payment under anb-section (2) is not necessarily a tme capital 
payment, and he referred to the possibility of a fixation of the annual 
value of the monopoly. With respect I doubt ‘Whether it is open to 
justices to do this. But in any case, Scott, L.J., clearly regarded pay- 
ment in respect of a five and a quarter years’ period (which was the 
case before him) as a capital nature since later in his judgment he 
treats the acquisition of the monopoly as being on the same footing as 
any capital improvement of the property effected before the licensed 
house was open for business, such as a swimming pool. It is to be 
noted that the provisions as to fixing monopoly value appear in sub- 
section (1), and there is nothing in the section to suggest that any 
change m the character of the payment or the method of fixing it 
takes place where a licence for a term is granted under sub-section (2). 
It is true that in the two earlier cases the observations which I have 
quoted were not directed to the case of a licence granted for a term, 
and it is argued that for income-tax purposes at any rate the payments 
in such a case fall into a different category. This argument cannot, in 
my opinion, be sustained. The fact that under sub-section (2) the 
licence is granted for a term and the payments are made in respect of 
the term gives a false appearance of periodicity to the payments. In 
the normal case the grantee of a new on-licence under sub-section (2) 
no doubt looks forward to a renewal of his licence and not unnaturally 
regards the payments which he makes as periodical payments. Indeed, 
he may well decide in his accounts to debit them to revenue account. 
This, however, is by no means conclusive as to their nature. Traders 
frequently prefer to debit to revenue account payments which are in 
their nature proper to be carried to capital account. If they do so, it 
means nothing more than that they have a conservative taste in the 
matter of accountancy. 

It appears to me that there can be no difference in principle bet- 
ween a payment out-and-out for monopoly value and a payment in 
respect of a term. Each licence granted for a term must stand by itself, 
since an application for its renewal falls to be treated as an application 
for a new licence. This is what I mean when I say that there is a 
false appearance of periodicity about these payments. Whenever a 
licence is granted for a term, the payment is made as on a purchase of 
a monopoly for that term. When a licence is granted for a subsequent 
term, the monopoly value must be paid in respect of that term, and so 
on. The payments are recurrent if the licence is renewed ; they are 
not periodical, so as to give them the quality of payments which ought 
to be debited to revenue account. The thing that is paid for is of a 
permanent quality, although its permanence, being conditioned by the 
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length of the term, is short-lived. A payment of this character ap- 
pears to me to fall into the same class as the payment of a premium 
on the grant of a lease which is admittedly not deductible. In the case 
of such a premium it is nothing to the point to say that the parties, if 
they had chosen, might have suppressed the premium and made a cor- 
responding increase in the rent. No doubt, they might have done so, 
but they did not, in fact, do so. The lessee purchases the term for the 
premium. There is no revenue quality in a payment made to acquire 
such an asset as a term of years. Another class of expenditure which 
is comparable to the payments now in question is expenditure on im- 
provements to the property which justices may require to be made as 
a condition of granting a licence. Such expenditure would clearly 
not be deductible in so far at any rate as the work required went be- 
yond mere repairs. If my view of the nature of this expenditure is 
correct, it is unnecessary to discuss the authorities in which questions 
relating to deductions have been considered, or to refer to the various 
attempts which have been made to find a formula for describing what 
is a proper item to be charged when computing profits in oases which 
do not fall within the list of prohibited deductions. I need only say 
that I have considered carefully the authorities to which we have been 
referred. They have been quoted again and again in the books and I 
do not propose again to quote them. But the conclusion to which I 
have come in the present case that the sums claimed are not deductible 
is, I think, entirely consonant with those authorities. 


One other argument must be mentioned. It was said that what- 
ever the position might be in the case where, for example, a freeholder 
obtains a licence and makes the necessary payments, there is a differ- 
ence where the payments are made by a lessee under a covenant in 
that behalf contained in his lease. I do not follow this. If a pay- 
ment is of such a nature as to preclude its deduction when made 
spontaneously, I cannot see that its nature is affected by rqason of the 
fact that it is made under a covenant with a third party. Capital im- 
provements are often made made under a covenant in a lease. I have 
never heard it suggested that the cost of making them can be deducted 
by the lessee in computii^f his profits for income-tax purposes. An 
attempt was made to rescue this argument from shipwreck by saying that 
if the lessor had undertaken to bear these payments and had consequent- 
ly exacted » l“gher rent, the full rent could have been deducted as an 
expense. This argument has a familiar ring. The answer to it is that 
this was not &e contract which the parties chose to make. It frequently 
happens in income-tax cases that the same result in a business sense 
can be secured by two different legal transactions, one of which may 
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attract tax and the other not. This is no justification for saying that 
a taxpayer who has adopted the method which attracts tax is to be 
treated as though he had chosen the method which does not, or vice 
versa^ The appeal fails and must be dismissed with costs. 

DT7 Pabcq, L.J. — 1 agree that this appeal be dismissed. 

[His Lordship set out the facts given above and continued :] The 
person liable to pay these sums of £ 670 under the justices’ orders 
were, 1 think, clearly the licensees, though probably no one expected 
that the money would come out of their pockets. When it is desirable 
from the point of view of lessor and lessee alike that the demised pre- 
mises should be licensed, it is necessary that they should agree how 
the cost is to be borne. The landlord may pay the cost and recoup 
himself by charging a higher rent. In the case of a short tenancy, for 
instance, that of the hypothetical tenant whose position had to be con- 
sidered in Appenrodt v. Central Middlesex Assessment Committe the 
landlord is very like to pay such a charge just as much as that of 
any other element of value in the hereditament which he lets ” : (per 
Lord Wright, M.B., (106 L.J.K.B., at p. 694 ; [1937] 2 K.B., at p. 67) 
In the present case the lessees (the appellants) bound themselves to 

pay ‘‘all charges imposed” in respect of the licences. They 

accordingly came under an obligation to pay two charges, each of £ 670, 
in respect of the second and third licences. In 1984, and again in 
1937, they were left, until a new licence was obtained, without the 
protection which would enable them to carry on their trade. The 
payment of the £ 570 was an expense which secured for them the right 
to open the Grafton Hotel as a licensed house : without that right they 
must either have ceased to trade there altogether, or carried on some 
different trade, but they could not have continued in business as licensed 
victuallers in those premises. In other words, when the licence dies, 
the trade dies, unless the grant of a new licence enables it to be carried 
on for a further period. 

Thus the question which we have to consider comes to be whether 
a payment of a lump sum made to obtain permission to trade for a term 
of years is of such a character that it ‘‘ is proper and necessary ” to 
deduct it “ in order to ascertain the balance of jprofits and gains” : (see 
the speech of Lord Parker in Usher^s Wiltshire Brewery Co. v. Bruce 
(84 L.J.E.B., at p. 429 ; [1916] A.O., at p. 468). It is conceded that if 
the payment was in the nature of a-oapital payment, it is not deductible. 
Unfortunately the expression ‘‘capital payment” does not appear to be 
capable of precise definition. At any rate I will not attempt to define 
it, but will confine myself to dealing with the facts of the present case. 
Here each sum in question was part of a total amount paid to acquire 
1-^3 
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the right to trade for a period of years. At the date when that period 
began, the possession of that right was essential before trading conld 
be begnn. In these cironmstancee, I am of opinion that each snm paid 
must be considered part of a capital outlay. This view is, I think, in 
accordance with the principle laid down by Viscount Cave, L.G., in 
British Insulated and Helsby Cables, Ltd, v. Atherton, when he said 
(96 L.J.S.B., at p. 340; [1926] A.C., at p. 218) : “ Bnt when an ex- 
penditure is made, not only once and for all, but with a view to bring- 
ing into existence an asset or an advantage for the enduring benefit of 
a trade', I think that there is very good reason (in the absence of special 
circumstances leading to an opposite conclusion) for treating such an 
expenditure as properly attributable not to revenue but to capital. For 
this view there is already considerable authority.” 

In two Scottish cases. Lord Clyde (Lord President) formulated the 
question for decision as follows : “ Are the sums in question part of the 
trader’s working expenses, are they expenditure laid out as part of the 
process of profit-earning : or, on the other hand, are they capital out- 
lays, are they expenditure necessary for the acquisition of property or 
rights of a permanent character the possession of which is a condition 
of carrying on the trade at all?”; (see Addie d Sons* Collieries, Ltd. 
V. Inland Bevenue Commissioners [1924] 8.O., at p. 236), and Inland 
Bevenue Commissioners v. Adam ([1928] S.C., at p. 742). It is true that 
the period for which the right was acquired in this case was three years 
and no more, and a doubt may be raised whether such a right is of 
” enduring benefit ” or “ of permanent character. ” These phrases, in 
my opinion, were introduced only for the purpose of making it clear 
that the “ asset ” or ” right ” acquired must have enough durability to 
justify its being treated as a capital asset. This is borne out, so far as 
Lord Clyde’s judgments are concerned, by the fact that in Adam*8 Case 
the duration of the right acquired was eight years, and that his Lord- 
ship there spoke of its ” relatively permanent character.” “ Per- 
manent ” is indeed a relative term, and is not synonymous with “ever- 
iMting.” In my opinion the right to trade for three years as a licensed 
victualler must be regarded as attaining to the dignity of a capital 
asset, whereas the payment made for an excise licence is no doubt pro- 
perly regarded as part of the working expenses for the year. For these 
reasons I have come to the conclusion that the Commissioners were 
wrong ; not m their findings of fact, which are not disputed, but in the 
mfer^e which they appear to have drawn from the facte, and that the 
decision of Lawrence, J., was right, and should be affirmed. 

SlBOiaiOB, J., after stating the facts, continued : It is to be re- 
membered that under the Licensing (Consolidation) Act, 1910, 
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Sootion 14 (4), a new justices’ on'lloenoe granted for a term under the 
section may be forfeited if any condition imposed nndei the section is 
not complied with, by order of a Coart of summary jurisdiction. Thus, 
failure to make any one of the payments might have resulted in loss of 
the licence, without which the business could not have been carried on. 
It becomes necessary, therefore, to consider what is the nature of the 
payment made as one of the conditions of the grant of a new justices’ 
on-licence under Section 14 (1) (a) of the Act of 1910. The sub-section 
speaks of it as “any monopoly value which is represented by the differ- 
ence between the value which the premises will bear, in the opinion of 
the justices, when licensed, and the value of the same premises if they 
were not licensed.’’ This clearly indicates a capital value, an increased 
value attached to the premises. This was the view taken in B. v. 
Sunderland Custom and Excise Commissioners. Lord Gozens-Hardy, 
M.B.,said (83 L.J.K.B., at p. 567 ; [1914] 2 E.B., at p. 897) : “ This is 
a lump sum, to be ascertained once for all, though when so ascertained 
it is competent to the justices in their discretion to say how that mono- 
poly value is to be secured to the public, and whether it is to be paid in 
one sum or by instalments.” Sir Samuel Evans, F., said (88 L.J.E.B., 
at p. 668; [1914] 2 E.B., at p. 399) : “ I think it is abundantly clear 
from the section that the ' monopoly value ’ must be a definite sum 
fixed once for all when the licence is applied for, and before it is grant- 
ed. When it has been fixed, the justices must take measures by the 
conditions attached to the grant to secure it to the public ; and they 
can include in the conditions provisions for payment by instalments ; 
but by sub-clause (6) of sub-section (1) the amount of any payments 
imposed under the conditions shall not exceed ‘ the amount thus re- 
quired to secure the monopoly value.’ It follows that the monopoly 
value cannot be left to be ascertained or fixed either by the justices, or 
by anybody else, annually, or periodically.” And Joyce, J., said (88 
L.J.E.B., at p. 660 ; [1914] 2 E.B., at p. 408) : “ I have not succeeded 
in finding anything in the Act to countenance the view that there is 
any such thing as annual monopoly value. 1 think there is not.” The 
same view was taken by Lawrence, J., in Eneeshaw v. Abertollfl. It is 
unnecessary to express a view as to whether what he said as to the 
mode of asBessing monopoly value in the case of a licence granted for 
a period of years is right or not, but it is clear that he was of opinion 
that the amount fixed by way of monopoly value was a capital sum. 

In Appenrodt v. Central Middlesex Assessment Committee^ the 
Oourt was dealing with a question under the Bating and Valuation 

(1) (1940) 2 K.B. 295 ; 9 1.TJR.. SnppL 121. 

(2) (1937) 106 L.J.E.B. 690 ; (1937) 2 K.B. 48. 
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Act, 19*25, and the point which arose was whether instalment payments 
made by the owner occupier of licensed premises in respect of mono- 
poly value of a licence granted for a period of five and a quarter years 
could be taken into consideration by way of diminishing the estimated 
rent which a' hypothetical tenant would pay for the premises. The 
Divisional Court had held that the payments ought not to be taken into 
consideration, and from two of the judgments at least it is clear that the 
payments were to be regarded as payments of a capital nature. The 
Court of Appeal affirmed the decision of the Divisional Court on some- 


what different grounds. Belianoe was placed by counsel for the appel- 
lant on the judgment of Scott, L.J., in this case ; on the other hand, 
the Attorney-General submitted that if it were carefully examined it 
was really support for the case of the Crown. Scott, L.J., said (106 
L.J.K.B., at p, 698; [1937] 2 K.B., at p. 66) : “ The Divisional Court 


have, however, decided that the amount of rent which the hypothetical 
tenant would be willing to pay is not in law affected by the payments 
of monopoly value. The main reason for the decision, as explained by 
the Lord Chief Justice, was that a payment to be made for monopoly 
value is, according to the decision of the Divisional Court, affirmed by 
this Court, in B. v. Sunderland Customs and Excise Commissioners^ 
and followed by Lord Beading in B. v. Taylor, B. v. Amendt (No. 2)®, 
a capital payment, whether payable in one sum or in several 
instalments. The learned Chief Justice concluded his judgment thus 
(106 L.J.K.B., at p. 496 ; [1986] 2 K.B., at p. 436) : ‘ But the one thing 
t at IB clear about it is that it is a part of capital value, and in those 
circumstances it seems to me that it is impossible to hold that the sum 
^onld be token into account by way of deduction when the question 
IS asked : What . would the hypothetical tenant be prepared to pay by 
way of rent r* And I draw attention to another passage in the 
jnagmenfc of Scott, L.J., commencing at the words fl06 Tj T w "R 
M99 , [19671 9 K.B .1 p. 67) : •• I U ^ 

how the, pajmont of «he monopoly ,.ln, a^ing u,, y 

oan ... nothing to proyent thoit ptotiding in owA L 
M mnoont whioh the, Mtimot. will he tho o,ni™i»l ^ 

of the monopoly in that y«ar, if thay .o ohooee. Bnt whothe^ 
they mi^e it a lump mm for the pariod payabla onoa for all TCZ 
atalmanta. or an annual paymant proper at the beginning of each Tear 
seems to me immaterial. It shows, at any rate that a naTyirtor,* ^ 
sub-section (2) is not necessarily a true capital payment.”^ ^ 

ril rtM LJ.K.B. 555 ; (1914) a K3. 390. 

(2) (1915) 84 Ia.J.K.B. 1489 ; (1915) 2 K-B . 593, 
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I confess that I find it difiicnlt to reconcile some expresBions of 
Scott, L. J., with the views of the Oonrt of Appeal as expressed in 
B. V. Sunderland Customs and Excise Commissioners^. If, as the Lord 
Justice said, the words “ capital snm *’ were not need in the judgments 
in the 1914 case there were references to a “ lump snm payment to be 
ascertained once and for all and Joyce, J., in his judgment made it 
clear that he could find nothing which pointed to an annual payment. 
And yet it must be borne in mind that in the 1914 case that which was 
being considered was a payment made for a licence granted under sub- 
section (1) of Section 14, while in Appenrodt’s Case* it was a payment 
for a licence granted under sub-section (2). Scott, L. J., obviously 
thought that there might be a difference between the two, and that is 
something which has to be considered. In this connection it must not 
be over-looked that sub-section (1) alone deals with the payment which 
may have to be made, and it is not easy to see that a payment required 
under that sub-section may sometimes be a capital payment and at 
other times something quite different. Moreover, the monopoly value 
for which the payment is required attaches in a sense to the premises. 
The amount of it is determined in a normal case very much in the 
same way as compensation was determined in the case of a redundant 
old on-licence. That was always regarded as a capital sum, and so, I 
venture to think, has monopoly value been. I cannot help feeling that 
there has been some misunderstanding as to Section 14 of the Licensing 
(Consolidation) Act, 1910, which was in the same terms generally as 
Section 4 of the 1904 Act. I have always understood that the reason 
for sub-section (2) enabling a licence to be granted for a period was 
because of the difficulty of arriving at the amount to be paid by way 
of monopoly value. If the licensing justices granted the ordinary 
licence (spoken of as an annual licence) and fixed a sum to be paid 
for monopoly value, they could not afterwards alter that sum, 
however unfair it might turn out to be to the one side or to the 
other. And the difficulty in arriving at a figure in respect of a new 
house in a growing neighbourhood before trade has commenced is 
obvious. To avoid this difficulty, or to meet it to some extent, it was 
provided that a licence could be granted for a period, and when that 
course was adopted a more or less nominal payment was required in 
the first instance for monopoly value, and when the subsequent 
application was made the justices, with the help of the Commissioners 
of Customs and Excise and with knowledge of the trade of the house 
and of development of the neighbourhood, were in a much better 
(1) (1914) 83 L.J.K.B. 353 : (1914) 2 K.B. 390. 

(a) (1937) 106 L.J.K.R 690 ; (1937) 2 K.B. 4,8. 

4 
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position to form a view as to what amount should be required by way 
of monopoly value. The first payment (already made) was regarded as 
in the nature of a payment on account, and a sum was fixed which was 
much more lifeely to be fair to both sides than one determined on the 
initial application could reasonably have been expected to be. (See 
note in Paterson's Licensinff Acts, Slst ed., at p. 493.) If this be the 
correct view, a payment required on the grant of a licence under sub- 
section (2) is just as much a capital payment as it is in the case of a 
grant under sub-section (1), and that, I think, was the view of the 
Lord Chief Justice in Appenrodt's Case\ 

We were told by the Attorney-General that there was a practice in 
London of granting period licences again and again, as was done in 
the present case. Now it may be that that ie.striotly within the terms 
of sub-section (2) of Section 14, but I cannot think that it was the in- 
tention of the Legislature. If the justices adopt such a course, and if 
they time and again fix a sum for what is described as monopoly value 
for a period, they are, in my view, departing from the general under- 
standing of monopoly value. The period may be a short one, and it 
can be argued that what they are then requiring from the applicant is 
a periodical payment to allow him to carry on hie trade in that house. 
If that be the true position, they do not alter it by calling it a lump 
sum payable by instalments. In the case which we have to consider, 
on each of the last two applications the justices fixed the sum of £ 570, 
payable by instalments of £ 190 a year. It is at least akin to saying : 
" PayJB 190 a year for the privilege of carrying on your trade on those 
premises.*' No doubt the justices had the help of the Customs and 
Excise (as representing the public) in arriving at the proper sum, and 
if they can be said to be parties to the fixing of a sum to be paid 
annually for these so called period licences the position is indeed con- 
fused. The case stated does not give the reasons for the decision of the 
Commissioners. If they had found as a fact that the justices had on 
either of the last two applications decided that d8 190 a year was the 
amount to be paid for the licence to trade during that year, it seems to 
me that it would have been difficult for any Court to interfere with 
their decision. In the absence of any such finding, we must come to 
the conclusion that the justices did that which was their duty and 
a capital sum as the value of the monopoly. If that be so, the company 
is not entitled to have the amount of an instalment of a capital sum 
allowed as a deduction in calculating its yearly profits, any more 
it would be if it had entered into a contract with the owners to rebuild 
or to make structural alterations (as distinct from repairs) which the 
licensing jnstioes might require during the currency of the lease, 
tt) 11937) 106 L. J.K,B. 690 ; (1937) 2 K.B. 48. 
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1 have dealt with the Licensing Act, 1910, Section 14, at some 
length, becaose of what we were told as to the practice of granting 
period licence, not merely on the first application for a new jnstices* 
on-licence, bat on snbseqnent applications. If this is done, and if a 
sum is required to be paid by way of monopoly value for a short 
period, it is arguable that the sum “ is not necessarily a true capital 
payment, ” as Scott, L.J., said in Appenrodt’s Case^, but that it is 
rather an amount required for the privilege of carrying on the trade for 
the period. It may be that this was the view of the Oommissioners, but 
they have not so found. In the course of the argument it was suggest- 
ed that it might-be necessary to send the case back for findings of fact, 
but counsel for the company said he could not ask the Commissioners 
to find <(hat the justices had done something illegal, id est, that they had 
fixed a yearly sum instead of a capital sum. In the absence of any 
such finding by the Commissioners, I do not see that it is open to this 
Court to say that the sum fixed is other than a capital sum, and con- 
sequently I agree that the appeal fails. 

Appeal dismissed. 

Leave to appeal to the House of Lords, 


[In THE Housb of Lobds.] 

BEAK (INSPECTOE OE TAXES) v. EOBSON. 

VisoouMX Simon, L. C., Lobd Aiein, Lobd Thanebbxon, 

Loan Eussbll of KiLliOWBN, Lobd Pobixb. 

December 15, 1942. 

Inoomb-iaz — Company — Dibboiob — Paymbni to Dibboiob fob 
Not Comfbiino Afibb Tbbmination of Sbbviob — Webihbb Pbofii 
OF Offiob— Liability to Inoomb-tax. 

The assessee entered iuto an agreement with a company whereby 
he was to be employed for a term of five years as director and manager 
at a certain salary. Under the agreement the contract was made 
terminable by either side on six months ’ notice in writing. In the 
event of the assessee determining' the agreement by notice or committing 
a breach of it which led to a determination, he covenanted for a stated 
period not to be engaged or interested in a competing business within 
fifty miles of Newcastle-upon-Tyne without the consent of the company. 
In consideration of his entering into that covenant the assessee was 
paid a sum of £ 7,000 which was assessed to income-tax as remunera- 
tion from the office of director or manager : 

(1) (1937) 106 LJ.KB. 690 ; (1937) 2 KB. 48, 
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Held, {affirming the decision of the Court of Appeal) that the sum of 
£ 7J000 was iu)t ohcurgeable to income-tax under Schedule E, inasmuch 
as it was not a profit from the office of director and manager hut was 
a payment made to the assesses under a separate covenant which came 
into effect only when the service was concluded. 

By an agreement dated October 4, 1937 , the aBBessee (Mr. BobBon) 
agreed to aerve a company aa manager and director for five yeara at a 
salary of 2,000 per annum. The agreement was to be terminable by 
either party by six months notice in writing expiring on September 
30, 1940, or at any time thereafter. ClauBes 7 and 8 were in the follow- 
ing terms ; 

(7) In consideration of the restrictive covenant on the part of 
Mr. Bobson contained in the next succeeding clause hereof the company 
shall on the execution hereof pay to Mr. Bobson the sum of £ 7,000.” 

” (8) If this agreement ^all be determined by notice given by 
Mr. Bobson to the company under clause 6 hereof or by any breach by 
him of the provisions of this agreement, then from such determination 
or breach until the determination of a period of five years from April 
1, 1987, Mr. Bobson shall not without the consent in writing of the 
company either solely or jointly with or as manager or agent for any 
other person, persons or company directly or indirectly carry on or be 
engaged, concerned or interested in the business of coal exporter, coal 
merchant or shipbroker within fifty miles of Newcastle-upon-Tyne.” 

The sum of £ 7,000 was paid on the execution of the agreement 
and an assessment was made in this sum for the year ending April 5, 
1989, under Schedule E of the Income Tax Act, 1918. Lawrence, J., 
cancelled the assessment and the Court of Appeal afBrmed the decision 
of Lawrence, J. 

The judgment of the Court of Appeal was as follows : — 

Lobd Gbbbnb, M.B. — ^In my opinion this is a clear case and the 
decision of Lawrence, J., was manifestly right. 

It is to be observed that the way in which the parties have chosen 
to contract is one in which the obligations flowing from the contract 
of service and the remuneration to be received by the respondent in 
respect of that service are entirely separated from the restrictive 
covenant and the consideration which is given for it. Separate con- 
siderations are fixed for the two things ; one consideration for the 
service, a totally different consideration for the covenant. Breach of the 
contract of service has nothing to do witli breach of the covenant. 
Conversely, breach of the covenant would have nothing to do with the 
contract of service. 
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It BeetuB to me that those facte would by themselveB be quite suffi- 
cient to dispose of this case. The sum of £ 7,000 is not paid to the res- 
pondent for performing the services in respect of which he is chargeable 
under Schedule E. The consideration which he has to give under the 
covenant falls to be given not during the period of his employment, 
but after its termination. In fact, he is selling to the company for a 
sum of £7,000 the benefit of a covenant which will only come into 
effect when the service is concluded. It seems to me that to say that 
that £ 7,000 is a profit or remuneration from his office is to ignore the 
real nature of the transaction. 

But it is said that this covenant is a condition of the service into 
which he enters by agreeing to serve as director and manager. That 
observation is no doubt true, in the sense that this particular provision 
with regard to the covenant is found in the contract of service and no 
doubt the parties would not have entered into that contract of service 
nniflflft that term had been agreed upon ; but it seema to me impossible 
to proceed from that to the further step and say that because this pro- 
vision is a condition of the service in that sense, therefore the remune- 
ration paid is remuneration from the service. I put the example in 
the course of the argument of a man appointed a manager for a period 
of years at a definite remuneration. One of the terms might be that 
while the employment continues he is to use his motor oar for the 
purposes of his employers. The contract might go on to say that on 
the termination of the employment he, in consideration of a sum paid 
down, would transfer the motor oar to the employers as their own pro- 
perty. It seems to me it would be impossible to suggest in such a case 
that' the sum he received in consideration for the undertaking to trans- 
fer the mator car would be remuneration from hie employment. I 
cannot myself see any difference between that case and the present. 
In each case the employee is contracting to sell something to his 
employer at the termination of his agreement and receives a particular 
and specific consideration for it. 

It was suggested then that restrictive covenants of this kind are 
commonly found in managerial agreements without there being any 
specific consideration allocated to them. That no doubt is true and in 
some cases covenants of that kind may be valid in law ; but, quite 
apart from the question of their validity, it is common knowledge that 
many managerial agreements do contain clauses of that kind. If, for 
a fixed remuneration, a man agrees to serve and without any addi- 
tional remuneration agrees to enter into such a covenant, I cannot 
myself see how it can be suggested that the covenant in some way or 
another must be regarded as something outside the contract of service. 
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It was suggested that if the respondent was sncoessfnl in the 
present case it would be neoessary — or legitimate at any rate — in all 
such cases as those to which I have referred to segregate the covenant 
not to compete from the covenants relating to the service and attribute 
some apportioned part of the consideration to the former, with the 
result that parts of salaries would escape taxation under Schedule E. 
Arguments of that kind can be dealt with if and when anyone has the 
hardihood to make such a claim ; but that is not the present case. 
The fact that the parties could, if they had so desired, have oast their 
agreement in a form under which for increased remuneration the res- 
pondent agreed to serve and then merely gave this covenant, is beside 
the point. They have not done that. They have entered into an 
agreement which, although contained in one document and although 
made on the same occasion and although connected in the way I have 
indicated, really relates to two quite different matters, one the period of 
service, one something that is to happen after the service. The fact 
that they have decided on and allocated to that covenant an agreed 
consideration seems to me to take it right outside the class of case 
which I have just mentioned. 

That really is enough to dispose of the case. In my opinion, the 
appeal fails and should be dismissed with costs. 

DU Paboq, L. J. — ^I agree. 

Lewis, J. — ^I agree. 

The Grown appealed to the House of Lords. 

Aitomey-Oeneral {Sir Donald B. Somervell, K. C.) and Reginald 
P. Hills, for the appellant. 

Cyril Zing, K. C., and JoJm Charlesworih, for the respondent. 


VisoouST SiiiON, L.C. — My Lords, in this case the Grown contends 
that a payment of £ 7,000 to the respondent by a private company 
named William Mathwin & Son (Newcastle), Ltd., under a written 
agreement between them, dated October 4, 1987, was a “profit from the 
office*’ of director and manager of that company within the meaning of 
the Income Tax Act, 1918, Schedule E, Eule 1. The Gommissioners for 
the General Purposes of the Income Tax Acts for the division of the Gity 
of Newcastle decided against this contention -and were required to state 
a case for the opinion of the High Court. Lawrence. J., upheld the 
decision of the General Commissioners, and the Crown’s appeal to the 
Court of Appeal (Lord Greene, M. E., du Parcq, L. J.. and Lewis. J.), 

failed. Leave was given to the Attorney-General to appeal to this 

House, on his undertaking that the Crown would pay the solicitor and 

client costs of the respondent in any event, and that the order as to 
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cosliB in the Court pf Appeal would not be disturbed. Notwithstand- 
ing the able arguments addressed to us by the Attorney-General and by 
Mr. Hills, I am of the opinion that the decision appealed against is 
right and that the present appeal must be dismissed. 

The written agreement of October 4, 1937, recites that Bobson 
has for some years served the Company as a director and manager at a 
fixed salary with bonuses, and that his service is terminable by short 
notice on either side, but that bis services and connection are impor- 
tant to the goodwill of the business. The provisions of the agreement 
are then set out in eight numbered clauses. Clauses 1-6 deal with the 
terms of Bobson’s service as a director and manager of the Company. 
He is to serve for a term of 5 years from April 1, 1937, at a salary at 
the rate of not less than 2,000 per annum, subject to a right in either 
party by 6 months’ notice in writing to terminate the agreement not 
earlier than September 30, 1940. Provision is also made for the grant- 
ing of bonuses to Bobson out of the Company’s profits, and during 
his service he is not to enter into any other business of a similar nature 
without the previous consent of the board. So far the clauses of the 
contract constitute a service agreement pure and simple. 

Clauses 7 and 8 of the agreement deal with a different matter. 
Clause 8 binds Bobson if his service in the Company is terminated 
before April 1, 1942, not to be concerned or interested in the business 
of coal exporter, coal merchant, or shipbroker within 50 miles of 
Newcastle-upon-Tyne until April 1, 1942, is reached. Clause 7 pro- 
vides that in consideration of this restrictive covenant the Company 
shall on the execution of the agreement of October 4, 1937, pay to 
Bobson the sum of £ 7,000. This sum has been duly paid and, as I 
have said, the Crown claims that it constitutes profit from Bobson’s 
office of director and manager and is taxable accordingly under 
Schedule E. Lord Qxeene, M.B., has indicated the answer to this claim 
in very clear language. In the agreement before us, the obligations 
flowing from the contract of service and the remuneration to be re- 
ceived by the respondent in respect of that service are entirely separate 
from the restrictive covenant and the consideration which is given for 
it. The sum of £ 7,000 is not paid for anything done in performing 
the services in respect of which Bobson is chargeable under Schedule E. 
The consideration which he has to give under the covenant is to be 
given not during the period of his employment, but after its termin- 
ation. He is giving to the company for a sum of £ 7,000 the beneflt of 
a covenant which will only come into effect when the service is con- 
cluded. I agree with the Court of Appeal in the view that to treat this 
£ 7,000 as a profit arising from the respondent’s office is to ignore the 
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real nature of the transaction. It is quite true that, if he had not entered 
into the agreement to serve as a director and manager, he would not 
have received £ 7,000. But that is not the same thing as saying that 
the £ 7,000 is profit from his office of director so as to attract tax under 
Schedule E. 

The Attorney>General points out that it is not uncommon in 
managerial agreements to include a covenant not to compete after the 
service is terminated without any separate consideration being allocated 
to the covenant, and it was suggested that a decision in favour of the 
respondent in this case might involve the apportionment of the 
remuneration which a manager receives under his agreement between 
the profit of his office and the price paid to secure the covenant. 1 
propose to say nothing about that, and to decide the present case purely 
upon the terms of the agreement of October 4, 1937. That agreement 
is admitted to be a bona fide contract and, so regarded, £ 7,000 cannot 
properly be treated as a profit arising from the respondent’s office or 
employment. 

1 move that the appeal be dismissed with costs to the respondent 
as between solicitor and client. 

Lobd Atkin. — ^M y Lords, I agree. 

Lobd TEANKXBTON.--My Lords, I agree. 

Lobd Busbblii of EiIiIiOwbn. — My Lords, I also agree. 

Lobd Pobtbb. — ^M y Lords, I agree also. 


Appeal dismissed. 
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[1h ihb Housb 07 Lobds.] 
BRITISH-AMEBIOAN TOBACCO CO. 

V. 

INLAND REVENUE COMMISSIONERS.* 

Thb Lobb Ceanobllob (Visoount Simon), Lobd Atkin, Lobd 
Thanebbton, Lobd Rdssbll of Eiiilowbn, Lobd Pobibb. 

December 7, 8, 9, 1942. 

Company — ‘ContboilinoIntbebst’ — Pbopbibtaby Intbbbbt Not 
Essbntial — No Distinction Bbtwbbn Dibbot and Indibbot Intbbbst* 
— PiNANOB Act, 1937 (1 Bdw. 8 & 1 Gbo. 6, o. 64), Sohbd. IV,Pabas. 
4. 7 (b), 11. 

Schedule IV, paragraph 7 (6), of the Finance Act, ISSTrprovides 
that, for the purpose of the assessment of the amount payable out of trade 
profits in respect of National Defence Oontrihution “ in the case of any 
other trade or business, being a trade or business carried on by a body 
corporate, the profits shall include all income received by way of dividend 
or distribution of profits from any other body corporate in which the first 
mentioned body corporate has a controlling interest and which is not 
liable to be assessed to the National Defence Contributions'* By para- 
graph 4 : where the trade or business is carried on by a company the 

directors whereof have a controlling interest therein, the directors shall 
be deemed to be carrying on the trade or business." By paragre^h IJ 
the deduction to be allowed in respect of the remuneration of certain 

directors is limited where they have a “ controlling interest ” : Held, 

that the phrase "controlling interest" used in the above paragraphs does 
not necessarily cormote a proprietary right, that is to say an intwest in 
the nature of ownership, but covers the relationship of one company to 
another, where the requisite majority of one company's shares are, as 
regards thevr voting power, subject, whether directly or indireotly, to the 
will and ordering of the other company. A bare majority may be the 
requisite proportion of voting power. 

Interpretation of " Sontrolling interest " adopted by Bowlattf 
in Noblb V. Inland Rbvbndb Commissionbbs [1927] (12 Tax Cas., at 
p. 926) approved. 

Decision of the Coubt of Appbal (111 L.J.E.B. 1 ; [1941] 2 K.B. 
270 ; 10 I.T.R. Sappl. 67 ; 12 Comp. Cas. 129) affirmed. 


* The idirase “ controlling interest ” oocnre in Section 2 (21) and R, 7 (3) of Schedule I 
of the Excess Profits Tax Act, 1940, and the principles involved in this case are equally 
applicable to cases arising under the Excess Profits Tax Act. 

IE--6 
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Case referred to 

Noble 0 , Ittlsad Kevenne Commissioners (1927) 12 Tax Cas. 911. 

Appeal from the jxidgnient of the Court of Appeal. 

The facts are set out' fully in 111 at p. 2 j [1941] 2 IL.B., 

at'pp. 270, 271 ; 10 I.T.E. Suppl., at p. 68 ; 12 Comp. Cas., at p. 180. 

Tuelcer, E. C. and Serimgeour, for the appellant company. 

Fht AttoTnsy-QtneToil {Sif Donald SomsTvellt E. C.), i7. J3. Stamp, 
and Reginald P. Hills, for the Grown. 

Thb] Lord Ohanobllob (Viscount Simoh). — This appeal is 
brought, by special leave of this House, from the order of the Court of 
Appeal (Scott, L.J.,Glauson,L.J., and Goddard, L.J.,) which dismissed 
an appeal by the appellants from a judgment of Lawrence, J., on a case 
stated by the Commissioners for Special Purposes of the Income Tax 
Acts. The matter arises upon an assessment to National Defence 
Contribution made upon the appellant company under Part III of the 
Finance Act, 1937 and the question in dispute is whether the appellant 
company had “ a controlling interest ” in certain foreign companies 
referred to in the case within the meaning of that expression as con- 
tained in sub-paragraph (&) of paragraph 7 of the Fourth Schedule to 
the Act, so as to require that dividends received by the appellant 
company from these foreign companies should be included in its income 
liable to National Defence Contribution. 

Counsel for the appellant company put forward two contentions 
in support of the view that the appellant company had no such con- 
trolling interest. First, he argued that interest ” in this connection 
means interest of a proprietary nature, and that the condition that there 
should be a controlling interest would only be satisfied if the appellant 
company itself owned sufiGioient shareholding in the other company to 
control the latter. Secondly, he contended that, in any event, a con- 
trolling interest is not constituted by the control of the bare majority 
of shares (whether directly or through other companies), but that the 
control must be of such proportion of shares as would secure the passing 
of a special resolution or other resolution for which a special majority 
is required by the terms of the constitution of the foreign company. 
These two contentions have been rejected as unsound by each tribunal 
which in turn has dealt with the appellant company's claim, and at each 
stage the decision arrived at has been in favour of the Crown. Not- 
withstanding the full and careful argument addressed to the House, I 
take the view that the decision arrived at below was correct, and I 
understand that your Lordships are in agreement with me that the 
appeal should be dismissed. 



1943] BIUTlSH-AliBItlOA.R lOBAOClO 00. V. IKIi. BBV. OOMHBS. 


31 


The case turns on the meaning of the words " controlling inter* 
est ” in the context in which they are used. The appellant argnes that 
in order that one company should have a controlling interest in an- 
other it must be the beneficial owner of a requisite number of shares 
in that other company, either registered in its own name or in the 
name of its nominees ; and that if company No. 1 owns ail the shares 
in company No. 2, which in torn owns all the shares in company No. 
3, company No. 1 has no interest, controlling or otherwise, in com- 
pany No. 3. It is true that in such circumstances company No. 1 owns 
none of the assets of company No. 2 and a fortiori owns none of the 
assets of company No. 3, and in that sense neither owns, nor has an 
interest in, company No. 3. But that is to treat the phrase control- 
ling interest ” as capable of connoting only a proprietary right, that is, 
an interest in the nature of ownership. The word “ interest ”, how- 
ever, as pointed out by Lawrence, J., is a word of wide connotation, 
and I think the conception of “ controlling interest ” may well cover 
the relationship of one company towards another, the requisite major- 
ity of whose shares are, as regards their voting power, subject, whether 
directly or indirectly, to the will and ordering of the first-mentioned 
company. If, for example, the appellant company owns one-third of 
the shares in company X, and the remaining two-thirds are owned by 
company Y, the appellant company will none the less have a control- 
ling interest in company X, if it owns enough shares in company Y to 
control the latter. 

In my opinion this is the meaning of the word “ interest ” in the 
enactment under consideration, and where one company stands in such 
a relationship to another, the former can ptopmrly be said to have a 
controlling interest in the latter. This view appears to me to agree 
with the object of the enactment as it appears on the face of the Act. 
I find it impossible to adopt the view that a person who (by having the 
requisite voting power in a company subject to his will and ordering) 
can make the ultimate decision as to where and how the business of 
the company shall be carried on, and who thus has in fact control of 
the coinpany’s affairs, is a person of whom it can be said that he has 
not in this connection got a controlling interest in the company. As 
to what may be the requisite proportion of voting power, I think a 
bare majority is sufficient. The appellant company has, in respect of 
each of the foreign companies referred to in the case, the control of the 
majority vote. I agree with the interpretation of ” controlling inter- 
est ” adopted by Bowlatt, J., in Noble v. Inland Bevenue Commie- 
eionera (12 Tax Gas. at p. 926), when construing that phrase in Section 
68 (2) (o) of the Finance Act, 1920. He said that the phrase had a 
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well-known meaning and referred to the sitnation of a man “ whose 
shareholding in the company is such that he is more powerful than all 

the other shareholders put together in general meeting”. So here. The 

owners of the majority of the voting power in a company are the per- 
sons who are in effective control of its affairs and fortunes. It is true 
that for some purposes a 76 per cent, majority vote may be required, 
as, for instance (under some company regulations) for the removal of 
directors who oppose the wishes of the majority ; but the hare majority 
can always refuse to re-elect and so in the long run get rid of a recal- 
citrant board. Nor can the articles of association be altered in order 
to defeat the wishes of the majority, for a bare majority can always 
prevent the passing of the necessary resolution. We are proceeding, 
in the absence of evidence as to foreign law, on the basis that the law 
governing these foreign companies does not differ materially from 
our own. 

I move that the appeal be dismissed with costs. 

Lobd Atkin. — ^M y Lords, I agree. 

Loan Thankbbion. — My Lords, I am of the same opinion. 

Lobd Bossblii of Killowbn. — My Lords, I also agree. 

Lobd Pobtbb. — My Lords, I concur. 

Appeal dismissed. 


[XiNo’s Bbnoe Division.] 

POPE (INSPECTOR OE TAXES) v. BEAUMONT. 

Maonaohtbn, J. 

* July 13, 14, 1941. 

Inoomb-iax — Divideni) Paid bt Go-opbbativb Sooibtt— Sum 
Bbtubnbu to Tbadbb Mbmbbb in Bbsfbot of WholbsaiiB Pub- 
OHASBS FBOM SoOIBTT — ^W hBTHBB OhABOBABLB WITH TaX AS DIS- 
COUNT OB Bbbatb— INOOMB Tax Aot, 1918 (8 & 9 Gbo. 6, o. 40), 
SOHBD. D, Case I— Eihanob Act, 1983 (23 & 24 Gbo. 5, o. 19), Sbo. 31. 

The proprietor of a restaurant bouffht the meat required for his 
business wholesale from the eo-operative society of which he was a mem- 
ber. The society were permitted by their rules to apply the net profits 
of all the business carried on by them to, inter alia, “ a division, or 

return, to or among members inproportion to the amount of their 

purchases ” No discount was allowed to the proprietor at the 

time when he bought the meat, the whole price of which was accordingly 
debited in his profiUmd4os8 aocomU Baling received £61 under the 
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society's rules in respeob of his purchases of meat from the society dur- 
ing the relevant trading period, he was assessed to income tax in respect 
of that sum. He contended, however, that the sum was a dividend, 
exempt from tax under Section 81 of the Finance Act, 1988 : — ^Held 
that the sum so received was a rebate or discount, and so chargeable 
with tax ; for, while rightly regarded by the society as a dividend, it 
was a return to the restawrant proprietor of part of the price paid for 
his meat. 

CaBe stated by the Gommissioners for the Special Farposes of the 
Income Tax Acts. 

The respondent, F. W. Beaumont, a restaurant proprietor carrying 
on business at Stockton-oh-Tees, bought ninety per cent, of the meat 
required for his business from the co-operative society of which he was 
a member. By rule 24 of the society’s rules the net profits of all business 
carried on by the society was applicable “ {d) to a division, or return, 
to or among members of the society in proportion to the amount of 
their purchases during the period to which the division relates.” The 
dividend payable to a member was to be calculated by reference to his 
transactions with all departments of the society. In the material year of 
assessment the respondent received a dividend of £ 51 in respect of the 
£ 591 which he had spent in purchasing meat for the purposes of his 
business. No discount having been allowed to the respondent at the 
time of his various purchases, the full amount paid f or meat was charged 
in his accounts. The £ 51 having been included as a receipt for the 
purposes of the respondent’s assessment to income-tax under Case I of 
Schedule D to the Income Tax Act, 1918, for the material year, he 
appealed to the Special Gommissioners. 

On that appeal it was contended for the respondent that the dB 51 
represented a dividend from the society which was exempt from in- 
come tax under Section 31 (3) of the Finance Act, 1933 ; that the 
dividend was not a rebate or discount on purchases ; that as thesooieiy 
paid no separate dividend in respect of their butchering department, 
alone, the amoxmt received by him as dividend was not a simple dis- 
count depending solely on, and proportionate to, his purchases when 
they were made, but depended on a number of factors relating to the 
society’s trading as a whole j and that the £ 61 was therefore not a 
discount, but a dividend arising from mutual trading and, as such, a 
profit exempt from taxation. 

It was contended for the Grown that the respondent used the 
society as wholesale suppliers, and that the £ 61 was a receipt of his 
.trade to be brought into account as such for the purpose of his assess- 
ment to income tax. 
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The OommisBiouers held that that snm was not in the nature of a 
rebate or discount referrable to the respondent’s purchases of meat, 
but a dividend payable to the society’s members in respect of their 
trading with all the society’s departments, and reduced the assessment 
accordingly. 

The Grown appealed. 

The Attorney-General (Sir Donald Somervell, K.Gt) and 22.P. Bills, 
for the Grown. 

F, Grant (for J. Alan Bell, on war service), for the respondent. 

Maonaoetbn, J. — Section 81 of the ^Finance Act, 1933, provides, 
so far as material, as follows : In the application to any company or 
society of any provision . . . relating to profits or gains chargeable 
under Gase I of Schedule D . . . any reference to profits or gains shall 
be deemed to include a reference to a profit or surplus arising from 
transactions of the company or society with its members which would 
be included in profits or gains for the purposes of that provision . , . 
if those transactions were transactions with non-members, and the 
profit . . . shall be determined for the purposes of that provision ... on 
the same principles as those on which profits or gains arising from 
transactions with non-members would be so determined. . . . (3) . . . 
in computing, for the purposes of any provision . . . mentioned in sub- 
section (1) of this section, any profits or gains of a company or society 
which include any income which is chargeable to tax by virtue of the 
foregoing provisions of this section, there are to be deducted as expenses 
any sums which — (a) represent a discount, rebate, dividend, or bonus 
granted by the company or society to members or other persons in 
respect of amounts paid or payable by or to them on account of their 
transactions with the company or society, being transactions which are 
taken into account in the said computation : and (6) are calculated by 
reference to the said amounts or to the magnitude of the said trans- 
actions and not by reference to the amount of any share or interest in 
the capital of the company or society.” In consequence of sub-section 
(8), the £ 61, although part of the net profits of the society’s business, 
was nevertheless exempted in the calculation of the society’s profits, as 
were also all sums paid to other persons under rule 24 (d) of the society’s 
rules. 

The question is whether this £ 61 was a rebate or discount. It 
seems to me plain that it was. It is described in rule24 as “ a division, 
or return, to or among members of the society.” The words " division 
and return ” are both, it would seem, appropriate to describe it. 
Gonsidered from the point of view of the society, it was a dividend : it 
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was pait of a stim which the society were dividing. Considered from 
'the point of view of the pnrchaser of the meat, it was a “ return ” to 
him of part of the price which he had paid. True, it was not a return 
to which he was entitled as of right : whether or not he received it 
depended entirely on the society’s decision to apply part of their profits 
in making each a return. When, however, the society decided to make 
out of their profits a return to customers, whether or not members, the 
sum returned appeared clearly as a rebate or discount on the price 
which the customers had paid. In my opinion the appeal should he 
allowed. 

Appeal allowed. 


[In the House of Loess.] 

MoMILLAN t>. QUEST. 

Lobs Axkin, Lobs Wbiohi, Lobs Booeb, Lobs Pobibb. 

February 16, 17, 19, 28 ; April 27, 1942. 

INCOUE-IAX — ^DIBBOIOB’S BeMUNEBAIIOB — COMPANT — D lBBOXOB 

BbSISING IN Uniibs Sxaies Pbbfobmino Wobe to Fubiebb Ooif- 
PANv’s Intbbbsts Abboas — Liabiliit to Pat Inooiib-tab on Bbicu- 
nebation — Inoohb-iaz Aoi, 1918 (8 & 9 Geo. 5, o. 40), Sohes. E, B. 6. 

A director of a private limited company incorporated under the 
Companies Acts in JEnglomd whose seat of government was in England 
resided in the United States, performing work to further the interests of 
the company in that country, and during the whole period while so eng- 
aged, he did not attend any board meeting in England except one in 
1981, and only one in Chicago in 1926. Me was not required to attend 
hocbrd meetings and notices of such meetings were not sent to him. 

Held, that the director held a '* public office within the United 
Kingdom ” and he was therefore liable to be charged to ineome-tax in 
respect of the profits of his office und&r Schedule E to the Income-tan 
Act, 1918. 

Decision of the Court of •Appeal [19411 I.T.B. Suppl. 62} 
affirmed. 

Casas raferred to — 

Attornay-Genersl v. Lancashira and Yorksbira Bailway Co. (1864) 2 H. & C. 792 ; 33 
L.J. E*.'l63j 10L.T. 93, 

Barry v. Farrow (1914) 1 K.B. 632 ; 83 L.J K.B. 487 ; 110 L.T. 104. 

Graat Westarn Railway Co. v. Bater (1922) 2 A.C 1 ; 91 LJ.KB. 472; 127 L.T, 170 ; 
'8 Tax Cas. 231 ; (1920) 3 K.B. 266 ; (1921) 2 E.B. 128. 

. Picklaa ▼. Foster (1913) 1 KB. 174 : 82 L.J K.6. 121 ; 108 L.T. 106 ; 6 Tax Cas. 131. 

Proctor V. Ryall (1928) 14 Tax Cas. 204. 

Robinson v. Corty ; .Corry v. Robinson (1934) 1 KB. 240 ; 103 L.J.KB. 228 ; 150 L.T. 
230 ; 18 Tax Cas. 411. 

yVataoB V. Rowlas (1926) 93 L.1.KB. 939 ; 133 LT. 614 ; 11 Tax Cas. 17}. 
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Appeal from the Coart of Appeal. 

The facts are fully stated in the judgment of Lord Porter. 

J. Millard Tuoksr, K. 0., and T. N. Donovm, for the appellant. 

The Attorney-General (Sir Donald Somervell, K. C.) and Beginald 
P. Hills for the respondent. 

Lobd Atein. — ^My Lords, this is an appeal from an order of the 
Court of Appeal reversing a decision of Lawrence, J., who allowed an 
appeal by the appellant, McMillan, from a determination of Commis- 
sioners for General Purposes of Income-tax upholding an assessment 
of the appellant for income-tax under Schedule E. The sole question 
is whether the appellant, who in the years of assessment was a director 
of a limited company, A. Wander, Ltd., had held a public ofdce of 
profit within the United Kingdom. The facts are not in dispute, and 
are set out in paras 4-6 of the case stated by the General Commissioners, 
which I will not here repeat. The Income-tax Act, 1918, Schedule E, 
provides : 

“ Tax under Schedule E shall be charged in respect of every public 
office or employment of profit.” 

By Buie 6 : " The tax shall be paid in respect of all the public 

offices and employments of profit within the United Kingdom vie., 

(h) offices or employments of profit under any company or society, 

whether corporate or not corporate ’* 

It is necessary to consider whether the appellant (1) held an office ; 
(2) held a public office ; (3) held a public office within the United 
Kingdom. 

On the first point there was no dispute. There is no statutory 
definition of office. Without adopting the sentence as a complete de- 
finition one may treat the following expression of Bowlatt, J., in Great 
Western By. Co. v. Bater * as a generally sufficient statement of the 
meaning of the word : 

“ an office or employment which was a subsisting, permanent, 

substantive position, which had an existence independent of the person 
who filled it and which went on and was filled in succession by succes- 
sive holders ” 

This statement was adopted by Lord Atkinson in his judgment in 
the same case in the House of Lords.® There can be no doubt that the 
director of a company holds such an office as is described. ’ 

It was contended by the appellant that, while he held an office, yet 
it was not a public office within the meaning of the Income-tax -Act, 
1918. It can hardly be said to be obvious that the position of director 

(l) (1920) 3 K.B. 2G6 at p. 274. (2) (1922) 2 A.C. 1 at p. 15, 
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of a trading companj which may carry on bnainesB with a very small 
capital on a very small scale is necessarily a pnblic ojffice. It is, how- 
ever, impossible to give effect to the words of Bnle 6 (h) “ any com- 
pany " so as to distinguish between those whose offices are pnblic and 
those whose offices are not. In particular, in reference to companies 
incorporated under the Companies Act it has to be remembered that the 
legislature has thought fit to impose duties upon their officers which 
attach to them as such and which are not imposed upon private partner- 
ships, as for instance. Section 27, sub-section 2 ; Sections 87, 112, 122, 
217 of the Companies Act, 1929. I can find no reason for distinguishing 
in this respect between offices held in a private company within the 
meaning of the Companies Acts (which this is) and a public company, 
dome of the above sections, though not all, apply to both. The office 
of director of this company was, for the above reasons, a “ public office.” 

Was, then, the office held by the appellant a public office “ within 
the United Kingdom ” ? As to this, 1 am completely satisfied by the 
reasoning of Lord Greene, M.B., in his judgment delivered in the Court 
of Appeal. I will only add that we are dealing with an “ office,*’ not 
with an “ employment,” the locality of which may be governed by 
different considerations. The office of director of an English company, 
the head seat and directing power of which is admitted to be in the 
United Kingdom, seems to me of necessity to be located where the 
company is. It is in fact part of the organic structure of the corpora- 
tion. In such a case I do not think that it is true, as suggested by 
Bowlatt, J., in Frootor v. ByalP that ” the place of exercise governs.” 
The appellant, though resident in the United States of America, while 
there held office in the United Kingdom ; and though he may have taken 
his share of the directing power only in attending to the activities of 
the English Company in the United States of America and in Canada, 
he did so by virtue of his English office. Erom this point of view I 
think that too much emphasis may be laid upon the source from which 
the office was remunerated ; but the fact that it was English reinforces 
the view that the locality of the office was in fact English. Like Lord 
Ghreene, M. B., I derive little assistance from previous cases. I consider 
it to be clear that the director of an English company which is resident 
in the United Kingdom wherever he resides and whether or not he 
takes any part in directing the affairs of the company, holds an office in 
the United Kingdom. For these reasons I am of opinion that the 
appeal fails and should be dismissed witn costs. 

My noble and learned friend. Lord Boche, wishes me to state that 
he concurs in the order proposed. 

(1) (1928) 14 Tax Cas. 204, at p! 214. 

IB— 7 
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LOBD Wbight.— My Lords, the appellant was not resident in this 
country dating the years of charge. Accordingly, the emoluments 
derived from his directorship in A. Wander Ltd., are not taxable unless 
they fall within the words of Schedule E nor are they affected by the 
provisions of the Einance Act, 1922, Section 18, because they could not 
have been changed under Schedule D. The Grown has, therefore^ to 
establish that they are profits of a public office or employment within 
the United Kingdom, which last condition is specified in Buie 6. 

Since Buie 6 (h) expressly includes offices or employments of 
profit under a corporate company, and since A. Wander Ltd., is a 
company registered in England under the Companies Acts, the require* 
ments of Schedule E would seem so far to be satisfied. The company, 
farther, is one which, as the case finds, is resident and controlled in the 
United Kingdom. 1 limit my observations to such a company, with* 
out considering what is the position of a company registered in the 
United Kingdom but controlled and managed abroad. The next matter 
to be examined is whether the directorship held by the appellant is an 
office or employment within the meaning of Schedule E. The word 
“ office ” is of indefinite content. Its various meanings cover four 
columns of the New English Dictionary, but I take as the most relevant 
for purposes of this case the following : 

" A position or place to which certain duties are attached, especially 
one of a more or less public character.” 

This, I think, roughly corresponds with such approaches to a 
definition as have been attempted in the authorities, in particular Great 
Western By. Co. v. Bater'^ where the legal construction of these words, 
which have been in Schedule E since 1808 (48 Geo. 8, c. 122 Section 176), 
was discussed. It was there held that the position of a clerk in a railway 
company was not an office or employment of profit of a public nature 
within Schedule E. In Great Western By. Co. v. Bater^ at p. 85, Lord 
Wrenbury was content so to hold without attempting to define what 
type of office or employment would satisfy the language of the Schedule. 
Lord Sumner, at p. 26 said that to hold otherwise would be an abuse 
of language. To hold that the director of a company, such as A. 
Wander Ltd., (though it is what is called a private company) does not 
have an ofiice, within the meaning of the Schedule would equally, in 
my opinion, be an abuse of language. Everyone, I think, would say, 
that as director he held an office in the company. The word ** employ- 
ment ” in my opinion, has to be construed with and takes its colour 
from the word ” office.” 

(1) (1922) 2 A.C. 1. 
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If I may adopt the words of Lord G-reene, M. B., it is too late to 
say that the director of a company like this does not hold an ofdoe 
within Schedule E. 1 do not attempt what their Lordships did not 
attempt in Eater's Oase^, i.e., an exact definition of these words. They 
are deliberately, 1 imagine, left vague. Though their true construction 
is a matter of law, they are to be applied in the facts of the particular 
case according to the ordinary use of language and the dictates of com* 
mon sense, with due regard to the requirement that there must be some 
degree of permanence and publicity in the office. In Eater's Case^ Lord 
Wrenbury seemed to disapprove of the opinion of Bankes, J., in Serry 
V. Farrow^ that a director held an office within the schedule but I can- 
not think that his disapproval was justified or has been supported. In 
Whatson v. Bowlet^ a director of a “private” limited company was held 
to be taxable under Schedule E. The public character of the company 
is sufficiently established by its being incorporated under the statutory 
machinery of the companies Acts and by its being subject to the pro- 
visions of these Acts. It is, however, clear, that not all officers, and 
still less all employees, of a limited company or of any corpsvgi'te body 
are holders of an office or employment under Schedule E; This is 
illustrated by Eater's Cas^ and much earlier by Attomey-GenercU v. 
Lancashire dt Yorkshire By. Co* I do not think that the agency con- 
sidered in Pickles v. Foster^ was correctly treated as an office or em- 
ployment within Schedule E. 

There still remains the question whether the applicant’s office or 
employment though it is public, is one within the United Kingdom as 
required by Schedule E, Buie 6. The Gommissiohers held that it was 
because the appellant retained the right and duty to exercise the power 
of a director. That decision was reversed by Lawrence, J., on the 
ground that the place of exercise governed. For that principle he relied 
on Pickles v. Foster^, and on the dictum of Bowlatt, J., in Proctor v. 
ByaW. That dictum, however, was not necessary to the decision of 
the case and is qualified in its scope ; «,g., Bowlatt, J., refers to the 
cas'e of a sinecure which is not exercised anywhere at all. I do not 
think that Bowlatt, J., was right, if or so far as he held that the place 
of exiercise governed. 

The office of a director is something notional ; its locality is one 
degree, if that is possible, even more notional. In my opinion the 
place where it is exercised, if it is exercised anywhere at all, is not 
necessarily the test. As obvious illustrations, I may refer to beads (d), 
(e), (f), under which come officers in the armed forces of the Grown. 


( 1 ) (1922) aA.c. 1. 

(2) (1914) 1K.B.632. 

(3j (1926) 93 L.J.K.B. 9S9. 


(4) (1864) 2 H. jfc C. 792. 

(5) (1913> 1 K.B. 174. 

(6) (1928) 14 Tax Cas. 204. 
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To them Buie 18 (2) of the schedule clearly applies, at least as machi- 
nery for the assessment which is to be at the head office of the depart- 
ment. In any case, the words of Buie 1 are not simply “ exercising ” 
but “ having or exercising” the office or employment. Exercising no 
doubt does involve activity in the office or employment, but a man may 
have an office and draw emoluments without doing any work at all. For 
instance, a director may in certain cases be properly allowed to retain 
his emoluments when for good reasons he may be relieved from any 
active duties at all. I have already mentioned the case of a sinecure. 
The peculiarity of this case is that the appellant has all the time been 
rendering in the United States and in Canada services of great value to 
the company, while at the same time he has been released from and 
has not performed the normal duties of a director, such as attendance 
at board meetings. He has still remained a director and as such can- 
not be in a different position from what he would have been in if he 
had not rendered those services abroad. I agree with Lord Greene, 
M.B., that it is in the office of director that the crucial test is to be 

found, because “ every right which a director has and every duty 

which the law, general or special, imposes on him is to be exercised in 
this country and nowhere else.” 

That is the test accepted in substance by the Commissioners. It 
is, I think, the true test in a case like this. The appellant had or held 
all through the years of charge .the office of director in the United 
Kingdom. That, in my opinion, is sufficient to satisfy the schedule. 

The cases cited do not afford any strict parallel. In Itobinson v. 
Oorry^, the taxpayer, who was deputy cashier at the naval base at 
Singapore, was not only outside the United Kingdom during the period 
of charge, but exercised all the duties of the employment there, as its 
nature required. Lord Greene, M. B., I think correctly treats the 
liability of the taxpayer there as depending on Buie 18 (2) which relates 
to employment under Government. Pickles v. Foster* could be suffi- 
ciently decided against the Crown on the ground that the agency in 
West Africa was not an office or employment within Schedule E. The 
ruling that the office or employment to come within Schedule E must 
be exercised in the United Kingdom was not necessary to the deaision 
and cannot, I think, be supported. I think that the appeal should be 
dismissed. 

Lobd Pobtbb.— -My Lords, I agree that this appeal should be dis- 
missed. The appellant has been charged to tax under Schedule B in 
respect of a public office or employment of profit. Under the rules 
applicable to this schedule : 

(1) (1934) 1 KB. 240. 


(2) (1913) 1K.B. ISk. 
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“ (1) Tax uader this schedule shall be annually charged on every 
person having or exercising an office or employment of profit mention- 
ed in this schedule in respect of all fees 

(6) the tax shall be paid in respect of all public offices and employ- 
ments of profit within the United Kingdom or by the officers herein- 
after respectively described, namely : (h) offices or employments of profit 
under any company or society whether corporate or not corporate.” 

The appellant is a director of A. Wander Xitd., a private company 
which is resident and controlled in the United Kingdom. He was 
appointed a director by the articles of association and has no contract 
of service with the company. By article 90 the remuneration of the 
directors is a sum equal to ten (originally fifteen) per cent of the net 
profits of the company in every year, and is divisible among the direc- 
tors in such proportion as they may agree, and, in default of agree- 
ment, equally. 

Since 1912 the appellant has been resident in the United States 
of America, and in 1938 he became a naturalised American citizen. 
Mr. McMillan went to America to take over the management of a com- 
pany in Chicago allied to the predecessors of A. Wander Ltd., for whom 
he opened a Canadian office, and concerned himself in the administra- 
tive and selling organisation there. In 1930, largely as a result of his 
advice, a Canadian factory was built. Mr. McMillan superintended 
its building and has since that time continued to advise its manager on 
matters, relating to the conduct of the bm^ness. The appellant, as 
managing director of the Chicago company consults with the managing 
director of the English company, oc any other director of the latter com- 
pany when they are in Chicago, regarding anything to the advantage of 
the English, Chicago or Canadian businesses, and has assisted in 
Canada in engaging the Canadian staff. Copies of all minutes, annual 
balance sheets and managing directors’ and auditors’ reports of 
A. Wander Ltd., are sent regularly to the appellant in America but he 
has attended no board meetings in England except one in 1931, and 
only one in Chicago in 1925. He is not required to attend board 
meetings of the English company. Indeed, notice of such meetings 
are not sent to him. 

In these ciroumstances, he was assessed by the Commissioners in 
respect of his income as director of the English company under the 
Income-tax Act, i918. Schedule E, for the years 1937-38 and 1938-39, 
but, being dissatisfied with the decision in point of law, required a case 
to be stated. 

The case from which the facts I have set out are taken was heard 
first by Lawrence, J., who overruled the Commissioners, and afterwards 
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by the Court of Appeaily who restored their aiSsesBOieut. Xour Lordships^ 
have to determine if they were right in so doing. 

The points taken on behalf of the appellant were (i) that the office 
was not within the United Kingdom, and (ii) that it was not public. 

For the first point reliance was placed upon the decisions in 
Piekles v. Foster^ and Proctor v. ByalP. The result of those oases was 
said to be that an office was not within the United Kingdom unless it 
was exercised there ; and the appellant went on to argue that on the 
facts found he did not exercise his office in this country. 

The Grown did not dispute, and, indeed, I think it is plain, under 
the rules applicable to Schedule E, that tax is charged only on persons 
having or exercising an office mentioned in the Schedule, and the only 
offices mentioned in the Schedule are those within the United Kingdom 
If therefore, the office is not within the United Kingdom, it is not the 
subject of tax under this Schedule. 

Though they made this admission, the respondents did not accept 
the view that the office must be exercised within the United Kingdom. 
Whether a person, who holds the office of director in a company re* 
sident and managed and therefore controlled in this country, who 
receives his fees from a pool provided in this country for himself and 
his oo*direotors — a pool divided up in the proportions which they agree 
—and who receives copies of minutes, annual balance sheets and manag* 
ing directors’ and auditors* reports, exercises or does not exercise his 
office in this country is a question which I do not think it necessary to 
decide. In the two cases quoted the problem was expressed with suffi- 
cient accuracy by asking, was the employment exerised here or not ; 
no question of homing cm office arose. It does arise in the present case, 
and whatever views one may entertain as to the accuracy of the langu- 
age used in the oases referred to above when applied to those individual 
oases, it is not, I think, intended to apply to all oases under Schedule E. 

For the present purpose it is enough to say that a person in the 
position of the appellant holds an office in this Kingdom despite the fact 
that he has not in fact attended any meetings in this country since 1981. 
He is a director of a company resident and managed in this country, 
entitled to attend any board meetings which may be held here, giving 
advice as to matters concerning its management and supplied at least 
with its formal literature. In such a case it is, I think, immaterial that 
most, if not all, of Mr. McMillan’s activities are carried out in America. 
He still holds an office in the United Kingdom. 

If the appellant is, as I think he. is, wjcong on this point, he still 
has a second string to his bow. Even, he says, if he has or exercises 

U> l»13) 1 K. B. 174. (a) (1928) 14 Tax Cas. 204. 
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an office in the United Kingdom, it yet is not a public one. That it is 
an office is, I think, plain. It has permanency apart from the temporary 
holder and is held in one of the specified corporations. One has only 
to refer, for example, to the Companies Act, 1929, Sections 145 and 151, 
to find the phrase office of director expressly mentioned. Indeed, this is 
not in dispute. What is controverted is the allegation that a director-' 
ship, at any rate in a so-called private company, is a public office. The 
argument is put upon the ground that at worst — i.e., at worst for the 
appellant-directors, in the case of companies not by statute requiring 
any directors, if appointed at all (as they may be, but are not compelled 
to be in the case of a private company), are not holders of a public 
office. 

There is no magic in the phrase private company. It is true that 
it need not have directors or issue a prospectus; that it is not permitted 
to have more than 50 shareholders and may have no more than two ; 
but it still must be registered and keep an official register of its mem- 
bers. It is a corporate body constituted by Act of Parliament (now 
the Companies Act, 1929), and that Act imposes duties upon the office 
itself and its holder for the time being. The obligations are imposed 
in the public interest in order that some public control over its organi- 
sation and activities may be obtained. No doubt less control is exercised 
in the case of a private than in the case of a public company ; but the 
former is not private in the sense that it has no public formalities to 
carry out, and the word private is only used as a convenient label to 
distinguish it from the so called public company. I think the office is 
a public one, and I agree with the motion proposed by Viscount 
Simon, L. C. 

Appeal dismissed. 


[Kibq’s Bbboe Division.] 

LEADEB «. COUNSEL (INSPECTOE OP TAXES). 

BENSON «. COUNSEL (INSPECTOE OP TAXES). 

Lawbbbob, J. 

January 19, 20, 1942. 

Iboomb — P xjBOHASB OF Eaob-hobsb — Ebobipts feoh thb Sale of 
Pbbb Nominaxions by Subsobibbbs — Webxebb Inoomb — ^Inooeb Tax 
Aox, 1918 (8 & 9 Gbo. 5, o. 40) Soh. D, Case VI. 

Under a written agreement certain raee-horse owners subscribed a 
sum for the purchase of stallion and for working capital, and the 
fubseribers were entitled to send mares to the stallion free m proportion 
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to the number of their sha/res. The management of the horse was left^ 
in the hands of a committee but the horse was not kept on the land 
of any one of the subscribers. Some of the subscribers did not have 
mares which were considered suitable by the committee, or had mares 
which they did not want to send to him, and these owners were able to 
sell their free nominations to other persons. The Special Commissioners 
assessed under Case VI of Schedule D of the Income Tax Act, 1918, the 
receipts from the sale of nomination by two of the subscribers ; but they 
found that the subscribers were not carrying on a trade-. 

Held, that the transactions in question were not a purchase and a 
re-sale of properly, but were merely a realisation of the reproductive 
faculties of the stallion. There was no purchase of the nominations 
which were sold, the only purchase in which they entered being that of 
the race-horse. Consequently the receipts from the sale of the nomina- 
tions were m the nature of income. 

Cases reCerred to 

Cooper «. Stnbbs (1925) 2 K.B. 753 ; 94 L J.KB. 903 : 133 L.T. 582 ; 10 Tax Cas. 29. 

Jones «. Leeming (1930) A.C. 415 ; 99 L J.K.a 318 ; 143 Ut. 50 ; 15 Tax Cas 333. 

Peam «. Miller (1927) 11 Tax Cas. 610. 

Ryall «. Hoare ; Ryall o. Honejnrill (1923) 2 K.B. 447 ; 92 L.J.K.B. 1010 ; 129 L.T. 505; 
8 Tax Cas. 521. 

Appeals from the Special Commissioners of Income Tax. 

The facts are fnlly set out in the judgment. 

J. H. Bowe, for the appellants. 

The Solicitor General {Sir William Jowitt, K. C.), and Beginald 
P. Hills, for the respondent. 

JUDGMENT. 

Lawbbmcib, j. — T he Special Commissioners have assessed the 
appellants nnder Schednle D, Case YI, although they have found that 
the appellants were not carrying on a trade in respect of the horse 
Solario, with which the case is concerned. The facts ate that in 19S2, 
on the death of Sir John Butherford, who was the owner of this 
famous horse, Solario was going to be sold, and a number of race-horse 
owners decided that they would like to join together in order to prevent 
Solario being taken out of the country. Accordingly, they empowered 
Lord Glanely to bid for Solario on their behalf up to £ 80,000. As a 
matter of fact, Lord Glanely went beyond that limit and acquired 
Solario for £47,000, subject to 87 nominations which were already in 
existence. After this purchase, the racing owners, who had authorised 
Lord Glanely to bid, made a written agreement under which 24 of them 
subscribed a sum of £ 83,000, £ 47,000 for the price of the horse and the 
remainder for what is called working capital. Each owner took a 
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certain number of shares, one owner taking some shares which he held 
on behalf of other people. In accordance with the agreement, they 
were entitled to send mares to Solario free in proportion to the 
number of their shares, bnt the management of the horse was left in 
the hands of a committee of three, and they were empowered to 
regulate the number of mares which Solario might serve, the price at 
which he was to stand, and the snitability of the mares which might be 
sent to him. It therefore happened that certain of the subscribing 
owners might not, and did not, have mares which were considered 
suitable, or, at any rate, they possibly did not want to send to him, and 
in those circumstances these owners were able to sell their free 
nominations to other persons who might have mares which were 
suitable and which would be acceptable to the committee. The 
question in the case is whether or not the receipts which the two 
appellants had over the six years, 1984 to 1940, are taxable under 
Schedule D, Case YI, the Special Commissioners having held that they 
are, although they found that the appellants were not carrying on a 
trade. 

The argument for the appellants is based on the decisions 
in Pearn v. Miller^ and Jones v. Leeming\ and, in particular, on 
the dictum of Lawrence, L. J., in the latter case, when he said ; 
“ It seems to me that, in the case of an isolated transaction of pur> 
and resale of property, there is really no middle course open. 
It is either an adventure in the nature of trade, or else it is simply a 
case of sale and resale of property.” ® It is conceded that the facts here 
do not show an isolated transaction, but counsel for the appellants 
has contended that the transfer of these nominations to other persons 
in return for money is a purchase and resale of property within the 
meaning of the dictum of Lawrence, L. J., and that, therefore, as the 
Commissioners have found that there was no trade carried on, the pro- 
fits cannot be taxed under case YL To this argument counsel for the 
Crown has replied that the facts show, not a purchase and resale of 
property, but merely the user of the property which the subscribing 
owners acquired in Solario, and that the receipts derived from the user 
are in their nature revenue or income. Counsel for the appellants, 
in reply, contended that this was not the true view, because the rights 
of the appellants were not the unfettered tights of the owners or part 
owners, but were limited to a considerable extent by the terms of the 
agreement made between the owners. 

In my opinion, the argument for the Crown is correct. As appears 
from the authorities, where the Commissioners have found that there is 

(1) (1927) 11 Tax Cat. 610, (2) (1930) A. C. 415. (3) (1930) 1 K. B. 279, 302. 

IE-8 
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no trade, the trne qneetion to be considered is whether the receipts in 
question are of the nature of income or revenue. That is indicated in 
Byall V. Eoare ^ where Bowlatt, 3., said : “ First, anything in the 
nature of capital accretion is excluded as being outside the scope and 
meaning of these Acts, confirmed by the usage of a century. For this 
reason, a casual profit made on an isolated purchase and sale, unless 
merged with similar transactions in the carrying on of a trade ox 
business is not liable to tax. * Profits or gains ’ in Case VI refer to 
the interest or fruit as opposed to the principal or root of the tree 
Those observations seem to me to be applicable to this case, for the 
facts here do not show an accretion of capital. These receipts, there- 
fore, were in the nature, not of capital, but of interest being the fruit 
of the tree. The receipts in Byall v. Hoare ^ which were commissions 
earned for guaranteeing an overdraft, were held to be taxable. In 
Beam v. Miller ^ the subject had bought seven pieces of real property, 
subsequently reselling them at a profit and, the Oommissioners having 
found that he was not carrying on a trade, the question was whether 
the accretion in value of those properties was taxable under Case VI. 
Bowlatt, J., said “ I wish to say very clearly, in order that I may be 
corrected if I am wrong, that I think it is very often the case that you 
may say of something that it may be under Case I or Case VI. That 


may very often be true, but it is wholly illusive to say anything of that 
kind where you are dealing with a difference between the purchase and 
sale price of goods. If it is desired to tax the difference between what a 
man has bought goods for, or property for, and sold them for, you can 
only tax it, in my judgment, if you can say that what he did was a trade 
or adventure or concern in the nature of trade. I think you cannot get 
under Case VI a tax out of appreciation of property ; you have to get 
it under Case I.”* Bowlatt, J., was there dealing with the purchase and 
resale of real property, but it is clear from what he said, that the same 
argument applies to the purchase and resale of goods. 

In my opinion, however, there is nothing like a purchase and re- 
sale of goods or of any other property to be found in the transactions 
which gave rise to the receipts in question in the present case. The 
appellants did not buy the right to their nominations. They bought 
the horse. It is accurate to say that they sold the right to the nomina- 
tions, but that was merely a way of realizing the fruit of the purchase 
of the horse. In Jones y. Leemingf^, another case of the purchase and 
resale of real estate, the Law Lords put the matter in very much the 
same way, though they referred to the dictum of Lawrence, L.J., which 

(a! ffi a K B JIt ♦ A, P- 

(S)(19a7 UTbxCs 8 . 610 , * 
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1 have quoted. Lord Buckmaeter said : “ Gan the profits made in this 
oase be described as income ? Where the respondent a company pro- 
moter or were his business associated with purchase and sale of estates, 
wholly different considerations would apply, but this is negatived ; the 
transaction in this case stands isolated and alone. It is, to my mind, 
in the circumstances, purely an affair of capital. I can see no differ- 
ence between it and what might have happened had the respondent 
bought shares in two companies which were going to be amalgamated, 
and then sold equivalent shares in the amalgamated company at a 
profit ; an accretion to capital does not become income merely because 
the original capital was invested in the hope and expectation that it 
would rise in value ; if it does so rise, its realization does not make it 
income.”^ Lord Warrington, who had been a party to the decision in 
Cooper V. Stubbs*, said about that case what, in my opinion, lays down 
the true principle : “ The nature of the profit must in each case be 
considered. If it arises from a trade within the definition in the Act, 
no difficulty occurs. If it does not, I know of no better criterion than 
that adopted by the majority of the Court of Appeal in Cooper v. Stubbs* 
and by Lawrence, L.J., in the present case. This is expressed by 
Atkin, L.J., in Cooper v. Stubbs* as follows : ' Annual profit or gain * 

to my mind must mean something which is of the nature of 

revenue or income ’ ”. In Cooper v. Stubbs* the Court of Appeal were 
concerned with transactions entered into by cotton brokers for dealing 
in futures in cotton, and they held that, although the Commissioners 
had found there was no trade being carried on by the brokers, the 
transactions in question being carried out privately and apart from 
their firm, yet they were taxable in respect of the receipts which they 
derived therefrom under Case YI, because they were of a revenue or 
income nature. It is clear from the judgment that, although it was 
not the intention of the brokers that they should take delivery of the 
cotton, the contracts which they made were real, enforceable and legal 
contract by virtue of which they might have had to take delivery of 
the cotton. If, therefore, the dictum of Lawrence, L.J., in Leeming 
V. Jone^ has the full effect claimed for it by counsel for the appellants 
in the present case, it would have been impossible for the Court of 
Appeal to have arrived at their decision in Cooper v. Stubbs* which 
was approved by the House of Lords in Jones v. Leeming. 

The true principle applicable here is that laid down in Cooper v. 
Stubbs* namely, that where there is no trade it must be seen whether 
the receipts are of an income or revenue nature, and, if they are, they 

(1) (X930) A.C. 415, at 419. (3) (1930) 1 KB. 279, 302. 

(2) (1925) 2 KB. 753, at 775. 
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can be be taxed under Case VI, although they may be said to be from 
some aspeets the purchase and resale of property. In the case before 
the court the transactions in question were not a purchase and a resale 
of property, but were merely a realization of the reproductive faculties 
of Solario. There was no purchase of the nominations which were 
sold. The only purchase into which the appellants entered was that 
of the horse itself. For these reasons, in my opinion, the decision of 
the Commissioners was correct and the appeal must be dismissed. 

' Appeal dismissed 

[Xma’s Bbnoh Division.] 

HOBBS ®. HUSSEY (H. M. INSPBCTOE OF TAXES). 

Lawbbnob, J. 

January 27, 28, February 18, 1942. 

Inoomb — Sale op Goftbioht in Dipb Stobv of Solioiiob’s 
Glbbe — ^Isolated Tbansaoxion — Webihbb Tbansaotion a Pbbpob- 
MANOB OP Sbbyioes — S uM Bbobivbo — Wheihbb Inoomb. 

The assessee, a solicitor's clerk, who had never carried on the pro- 
fession of an author, was assessed under Case VI of Schedule D in 
respect of a sum of money received from the sale to a newspaper of the 
serial rights in his life story. It was contended on his behalf that the 
transaction was a sale of the copyright of the series of articles and , 
therefore, resulted in the realisation of capital : 

Held, that the transaction was the performance of services by the 
appellant, the sale of the copyright being subsidiary thereto, and that 
therefore the payments were in the nature of income assessable under 
Case VI. 

Cases referred to : 

Trustees of Earl v. Commissioners of Inland Revenue (1939) 22 Tax Cas. 729; 
1939 S.a 676. 

Ryall V. Hoare (1923) 2 K.B. 447 ; 8 Tax Cas, 521 ; 92 L.J.K.B. 1010 ; 129 L.T. 505; 
39 T.L.R. 475. 

Martin u. Lowry (1927) 11 Tax Cas, 297 ; (1927) A.C. 312 ; 95 L.J.K.B. 497 ; 135 L.T. 
523; 42T.L.R. 233. 

Sherwin «. Barnes (1931) 16 Tax Cas. 278. 

Case stated under Section 49 of the Income-tax Act, 1918, by the 
Commissioners for Special Purposes of the Income Tax Acts. 

N. E, Mustoe, fox the Appellant. 

The Solicitor General {Sir William Jowitt, K, C.) and Reginald 
P.'EUls, for the Grown. 

JUDGMENT. 

Dawbbnob, J .^In this case the Special Gommissioneis have held 
that the appellant, a Solicitor’s clerk, who has never carried on the 
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porfession of an author, is assessable under Case VI of Schedule D in 
respect of a sum of money received from The People newspaper for the 
serial rights in his life story. 

It was contended for the appellant that the transaction was a sale 
of the copyright of the series of articles and, therefore, resulted in the 
realisation of capital and not a revenue receipt, and the case of Trustees 
of Marl Haig v. Gommissioners of Inland Revenue^, was relied on. 

The Solicitor-General, whilst not admitting that Earl Haig’s 
Trustees case was rightly decided, argued that it is distinguishable ; and 
that it was settled by Myall v. Hoare*, so far as Courts of first instance 
are concerned, that profits from a single article by a person who is not 
an author are assessable under Case VI of Schedule D. He also sub- 
mitted that the true question in such cases is whether the transaction 
in question is really a sale of property or the performance of services, 
and that the present transaction falls into the latter category and pro- 
fits therefrom are therefore of a revenue nature. 

In my opinion, the teat suggested is correct. Any sale of property 
where no concern in the nature of trade is carried on must result in 
the realisatio]! of capital (compare per Bowlatt, J., Myall v. Hoar^) ; 
and it is also true, in my opinion, that the performance of services, 
though they may involve some subsidiary sale of property (e. p., 
dentures sold by a dentist), are in their essence of a revenue nature, 
since they are the fruit of the individual’s capacity which may be 
regarded in a sense as his capital but are not the capital itself. Does 
then the fact that the present transaction involved the sale of the 
copyright in the appellant’s series of articles, constitute the profits 
therefrom capital ; or is such sale merely subsidiary to what was in its 
essence a performance of services by the appellant ? In my opinion 
the true nature of the transaction was the performance of services. 
The appellant did not part with his notes or diaries or his 
reminiscences. He could re-publish the very articles themselves so 
long as they were not in serial form, and on the whole I am of opinion 
that the profits he received were of a revenue nature and not the 
realisation of capital. In the case of Marl Haig’s Trustees^, the facts 
were, of course, totally different. The trustees possessed diaries of 
unique importance and great value, and the view of the Court of Session 
was that these diaries were capital assets and that the trustees had 
realised some part of such assets. The Court had not to consider the 
profits received by the author of the book; nor could it be said that from 
the point of view of the trustees, the sale w^s subsidiary to the per- 
formance of services by them. 

(1) tl939) 22 Tax Cas. 725; (2) (1923) 8 Tax Cas. 521. (3) (1923) 8 Tax Cas. 521 at 525. 
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In any event, in view of the decision of Byall v. Hoare' approved, 
as it was, in the Court of Appeal in Martiny. Lowry* and adhered to by 
Bowlatt, J., in Sherwin v. Barnei^, 1 consider that I ought to follow the 
. dicta of Bowlatt, J., which are directly in point and were approved by 
the Court of Appeal. 

The appeal will, therefore, be dismissed with costs. 

Appeal dismisBcd. 

[Ib xhb HorsB of Lobds.] 

FATTOBINI (THOMAS) (LANCASHIBE), LTD. 

V. 

INLAND BEVBNUE COMMISSIONEBS. 

Thb Lobd Chahobllob (VisootJNi Simon), Lobd Pobxbb. 

Feb. 10, 12, 13, 16. April 27, 1942. 

StJBXAx — C ompany— Loan fbom Bane Csabgino Dividends — 
Whbxbbb Inoomb Unbbasonabdy Wixeebld fbom Dibxbibuiion — 
Fikanob Act, 1922 (12 & 18 Gbo. 6, c. 17), Sso. 21*— Finance Aox, 
1937 (1 Edw. 8 A 1 Geo. 6, c. 64), Sec. 14 (2) (a). 

Before February 2H, 1936, the appellant company, a purely in- 
veeimmt company, held investments for which it had paid over £18,000 
and which were producing revenue. On that date F. and his wife, the 
only shareholders and directors of the company, acquired large holdings 
in other companies, and for that purpose entered into an agreement with 
a bank under which the bank undertook to advance £108,000 at a 
stipulated rate of interest. With that advance, supplmmted by the 
company’s own cash, the company acquired the shares of the operative 
company for £ 121fl21. The bank’s loan was secured by a deposit of 
all the shares, including the investments already owned by the invest^ 
ment compare, and the company bound itself to pay to the bank, until 
the loan was completely discharged, all dividends which it received in 
respect of any of its investments. Those dividend were the company’s 
sole sowce of income. In the financial year 1986-87 the income from 
all its investments was £6,540, and in the year 1937-88 was £ 84,866, 
all of which was paid over to the bank. The appellant company declared 
no diMehd daring or in respect of those two years. The Special Com- 
missioners, acting under the powers conferred on them by Section 21 of the 
Finaaee Act, 1922, as amended, directed that, for the purpose of assess- 
ment to surtax of the members of the company, the total income from all 
sources of the company for the years of assessment 1986-87 and 1987-38 

(l) (1923) 8 T« Cas. 321. (2) (1926) U Tk Caa. 297. (3) (1931) 16 Tax Caa. 278. 

•This section eortesponda to Sec. 23A of the Indian Act. 
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respectively {see Section 14 (8) (a) of the Finance AcU 1987\ should be 
Ideemed to be the income of the members of the company and that the 
amount should be apportioned among them^ That decision^ after appeals 
to the Special Commissioners in their judicial capacity ^ the Board of , 
Referees^ and Macnaghten^ J.^ was confirmed by the Court of AppeaL 
Before the House it was no part of the case for the Revenue that the 
company should not have entered into the agreement with the bank> That 
agreement was admitted not to have been made with any view of avoids 
ing surtax : — Held, (I) that the contract with the hank did not bind the 
compamy not to distribute a dividend^ as the company made profits in each 
of the financial years in question^ and the fact that it used the dividends 
(as it was bound to do) in reducing the charge on the shares^ did not 
make it unla/wful to distribute a dividend (Montague Burton, Ltd. v . 
Inland Revenue Commissioners [1936] (106 L.J.E.B. 286), Q^lazed 
Eid, Ltd. v . Inland Revenue Commissioners [1980] (16 Taz Cas. 
446) ; (2) by the House, that it did not follow that because the com^ 
pany was purely an investment company its profits should have been 
distributed to its shareholders. The additional investments were highly 
profitable and there was no evidence that the company could have fin^ 
anced its purchase on less onerous terms, and it was no part of the case 
for the Revenue that the company should not have entered into this 
ba/rgain with the bank ; and (3) that there was no evidence to support 
the finding of the Board of Referees that the company had not, in the 
circumstances, within a reasonable time distributed in the manner re- 
f erred to in Section 81 of the Finance Act, 1982, a reasonable part of 
its income for either of the periods in question, as the company had 
followed a reasonable course in making its agreement with the bank 
and there was no evidence that it was commercially possible for the 
company to borrow the necessary amount to pay the dividends. 

Per Lord Atkin and Lord Wright. — The onus of proof to show 
that the company acted unreasonably in withholding part of its income 
from distribution was on the Crown, as Section 81 was penal in character. 

* Actual income ’ does not mean the specific receipts that come in 
from time to time but the * income-tax income ’ as calculated at the end 
of the year of assessment. 

Decision of the Court of Appeal reversed. 

Cases referred to : — 

Bomford e. Osborne (1941) 110 LJ.KB. 462 ; (1942) A.C. 14 ; 10 1 L.R. Suppl. 27. 

Glazed Kid, Ltd. e. Inland Revenue Commissioners (1930) 15 Tax Cas. 445. 

Inland Revenue Commissioners «• Blott ; Same v. Greenwood (1921) 90 LJ.K.B. 1028 ; 
(1921) 2 A.C. 171 : 8 Tax Cas. 101. 

Montague Burton, Ltd. e. Inland Revenue Commissioners (1934) 152 L.T. 8 ; 20 Tax 
Cas. 48 ; affirmed in H. L. (1936) 105 L J.K.B. 236 ; 154 L.T. 355 ; 4 I.T.R. Suppl. 12. 

Appeal from an Order of th^ Court of Appeal duted August 2, 1940f 
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The necessary facts are set ont in the headnote. 

Tucker, K. C., and 8. Terence Donovan, for the appellants. 

The Solicitor-General (Sir William Jowitt, E.O.) and B.F. Hills, 
for the respondents. 

The argnments sufficiently appear from the jndgments. 

Their Lordships took time for consideration. 

Thb Lobd CHANOBiinoB. — This appeal arises ont of a case stated 
for the opinion of the High Court by the Board of Beferees under 
paragraph 2 of the First Schedule to the Finance Act, 1922. The 
appellant is a company “ under the control of less than five persons ” 
to which Section 21 of that Finance Act applies. The company is 
purely an investment company and before entering into the transac- 
tions next to be stated held investments for which the company had 
paid over £ 18,000, and which were producing revenue. 

Those controlling the company were Mr. Wilfred Fattorini and 
his wife ; they were, as I understand, the only shareholders and were 
the directors of the company. It was desired to increase the invest- 
ments held by the company by acquiring certain large holdings of 
shares in other companies (which have been called “ the operative 
companies ” to distinguish them from the investment company), but 
the appellant company had no sufficient resources of its own by means 
of which to make the purchase. Accordingly, it approached Martins 
Bank, Ltd., and on September 22, 1986, an agreement was made under 
which the bank undertook to advance a sum not exceeding £ 108,000 
at a stipulated rate of interest. With this advance, supplemented by 
its own cash, the company acquired the shares of the operative com- 
panies at a price of £ 121,221. The bank’s loan was secured by a depo- 
sit of all the shares, including the investments already owned by the 
company, and the company bound itself to pay to the bank, until the 
loan was completely discharged, all dividends which it received in res- 
pect of any of its investments. These dividends were the company’s 
sole source of income. The investments in the operative companies’ 
shares brought in an excellent return ; in the financial year 1986-87 
the income from all investments was £ 6,640 ; and in the financial year 
1987-88 no less than £ 84,856. These amounts were paid over to the 
bank in accordance with the agreement with the result that the bank 
loan was proportionately reduced. 

The appellant company declared no dividend during or in respect 
of the two years above referred to. The Special Commissioners, acting 
under the powers conferred upon them by Section 21 of the Finance 
Act, 1922, as amended, directed that for the purpose of assessment to 
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sprtax, the total income from all sonrces of the company for the years 
of assessment 1936-37 and 1937-88 respectively (see Section 14 (2) (a), 
Finance Act, 1937) shonld be deemed to be the income of i^e members 
of the company, and that the amount should be apportioned among 
them. The company appealed to the Special Commissioners in their 
jndicial capacity against such direction, and the Special Commissioners 
allowed the appeal and discharged the direction for both years. The 
respondents required the appeal to be reheard by the Board of Beferees 
which, subject to the case stated, reversed the decison of the Special 
Commissioners and restored the direction. The Special case came 
before Macnaghten, J., who delivered judgment reversing the determin- 
ation of the Board of Beferees and restoring that of the Special Com- 
missioners. From this decision the respondents appealed to the Court 
of Appeal (Scott, L. J., Glauson, L. J., and Q-oddard, L. J.) which re- 
versed the decision of Macnaghten, J., and restored the determination 
of the Board of Beferees. There has thus been a constant alternation 
of view in the course of this litigation, each tribunal in turn reversing 
the decision brought to it on appeal. 

Counsel for the appellant, in his excellent argument, placed before 
the House the statutory history of successive efforts made by the 
Legislature to prevent the avoidance of super-tax, or of its successor 
surtax, by using the cloak afforded by company law. Since the tax is 
charged only in respect of the income of an individual, its incidence 
might be avoided by transferring to a company controlled by such 
individual, in return for shares, the source of such income and by 
securing that, instead of any dividends being declared, the profits made 
by the company should be accumulated and ultimately distributed in a 
capital form as the results of voluntary liquidation or by creating 
bonus shares {Inland Bevemie Oommusionert v. Blott ; Same v. Qreen- 
wood}) or otherwise. Accordingly, by Section 21 of the Finance Act, 
1922, it was enacted : “With a view to preventing the avoidance of the 
payment of super-tax through the withholding from distribution of in- 
come of a company which would otherwise be distributed, it is hereby 
enacted as follows : 

" (1) Where it appears to the Special Commissioners that any 
company to which this section applies has not, within a reasonable 
time after the end of any year or other period ending on any date subse- 
quent to thd-fifth day of April, nineteen hundred and twenty-two, for 
which accounts have been made up, distributed to its members in such 
manner as to render the amount distributed liable to be included in the 
statements to bo made by the members of the company of their total 
(l) (1921) 2 A.C. 171 : 8 Tax Cas. 101. 

1—8 A 
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inoome for tbe purposes of super-tax, a reasonable part of its actual 
income from all sources for the said year or other period, the Oommis- 
sioners may, by notice in writing to the company, direct that for pur- 
poses of assessment to super-tax, the said inoome of the company shall, 
for the year or other period specified in the notice, be deemed to be the 
income of the members and the amount thereof shall be apportioned 
among the members ; 

" Provided that, in determining whether any company has or has 
not distributed a reasonable part of its income as aforesaid, the Com- 
missioners shall have regard not only to the current requirements of 
the company’s business but also to such other requirements as may be 
necessary or advisable for the maintenance and development of that 
business.” 

The Frst Schedule to the Act of 1922 (para. 6) provides that 
“ actual income from all sources ” is to be computed by reference to 
the inoome for the year in question, and not to that of a past period. 
In order to complete the statutory scheme as it applied to the years 
1986-87 and 1987-88, it is necessary to add a reference to the Finance 
Act, 1927, Section 81, and the Finance Act, 1986, Section 20. These 
later enactments, however, do not affect the present case, since the 
shares of the operative companies purchased as the result of the agree- 
ment of September 22, 1986, were not the first” property of a substantial 
character acquired by the investment company, and moreoyer the loan 
was from a bank. 

Counsel pointed out that the Legislature has now, in the case of 
some investment companies, made it more difficult to escape the bur- 
den of surtax (see Finance Act, 1939, Section 14 (1) ), but this is out- 
side the period within which the present dispute falls, and it must not 
be assumed as a matter of statutory construction that earlier provisions 
have a particular meaning because if so interpreted the need for the 
later enactment is elucidated. 

The paragraphs of the special case which raise the matters now to 
be decided are the following : “ 23. We the members of the Board 
sitting to rehear the appeal hold as a matter of construction of the 
contract with Martins Bank that it would not have been a breach of 
contract for the company to distribute a ' dividend and we found as a 
fact that if we were wrong on this point and a distribution of a divid- 
end would have been a' breach of contract it was not reasonable for the 
company to make such a contract. We hold that the case of Glazed 
Kid, Ltd"! V. Inland Bevenue Commissioners^ was distinguishable, as 
it was assumed in the judgment in that case that the distribution of a 

( 1 ) (1930) 13iTaxCaa.44J. 
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dividend could only have been made if moneys payable to the bank had 
been retained, a course which would have been restrained by injunction ; 
and there appeared to be no argument that the contract was not a 
reasonable contract. 24. We considered that as the company was an 
investment company, which after August 24, 1986, held investments 
producing revenue for which the company had paid £18,000, there was 
prima fade case that the reasonable course was that the company 
should so manage its affairs as to provide for distribution of dividend ; 
and that the company had not displaced such j)nma /acts case by 
evidence that this could not have been done without jeopardising the 
interests of the company or without making it impossible to acquire 
the shares which it desired to buy. 26. We found as a fact that the 
company had not within a reasonable time distributed in the manner 
referred to in Section 21 of the Finance Act, 1922, a reasonable part of 
its income for either of the periods in question.” And the questions 
for the opinion of the Gourt are thus stated : “ (1) Whether our con- 
clusions of law as set forth in paragraph 23 were correct. (2) Whether 
there was evidence to support our finding of fact as set forth in para- 
graph 26. (3) Whether the matters set forth in paragraph 24 are such 
as to show that we misdirected ourselves as to the onus of proof in a 
case where it is admitted that an investment company with a substantial 
income has not distributed any part of it.” 

As regards paragraph 23, 1 agree that tiie contract with the bank 
did not bind the company not to distribute a dividend, and inasmuch as 
the company made profits in each of the years in question, the fact that 
it used the dividends it received (as it was bound to do) in reducing the 
charge on the shares, did not make it unlawful to distribute a dividend. 
There is nothing in law to prevent a company using an income-receipt 
as cash in its hands to discharge a capital liability or to purchase a 
capital asset, and then, after the close of its financial year, paying a 
dividend out of other cash or borrowing for the purpose, to the extent 
of the credit balance standing on profit and loss account. This ^as 
very clearly explained by my noble and learned friend Lord Bomer, 
when sitting in the Gourt of Appeal in Montague Burton, Ltd. v. Inland 
Revenue Conmissioners (162 L.T., at p. 16 ; 20 Tax Gas. at p. 70), and his 
view was affirmed on appeal to this House, particularly in the speeches 
of the Lord Chancellor (Lord Hailsham), and of Lord Bussell of Kilowen 
(106 L.J.K.B. at pp. 237, 240 ; 20 Tax Gas. at pp. 74-77). The Board 
of Beferees sought to distinguish the decision of Bowlatt, J., in Olaeed 
Kid, Ltd. V. Inland Revenue Commissioners^, where the company made 
a very similar arrangement to borrow from a bank the purchase ^ice 
(1) (1930) 15 Tax Cas. 445. 
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of shares, on the terms that it paid over to the bank the dividends as^ 
received. Macnaghten, J., in reversing the decision of the Board of' 
Beferees, declared himself unable to see the distinction ; and I agree 
with him. Eowlatt, J.’s judgments in income-tax cases deserve, in my 
opinion, particular attention, but in this instance, with all respect to 
that learned Judge, his view cannot be upheld. He said : “It is not 
open to anyone to say that they “ (the Glazed Kid Company) “ have not 
distributed a reasonable part when they could not distribute any part 
of what were their profits, because every penny of those profits, which 
solely consisted of these dividends, were under contract receivable by 
somebody else.” This is to confuse the use made of an income-receipt 
to discharge a capital liability with the quite distinct question of the 
use of a credit balance on the profit and loss account to justify the dis- 
tribution of a dividend. 

' As for paragraph* 24 of the special case, the Commissioners had 
contended before the Board of Referees that as the company was purely 
an investment company, its profits should have been distributed to its 
shareholders. 1 do not think that this general proposition can be 
sustained ; as already pointed out, the additional investments were highly 
profitable. There was no evidence that the company could have financed 
its purchase on less onerous terms, and the Solicitor-General rightly 
admitted that it was no part of the case for the Bevenue before this 
House that the company should not have entered into this bargain with 
the bank. As Scott, L.J., observed, a finding that it was “ not reason- 
able to make such a contract ’’ is irrelevant. 

There remains paragraph 25, which contains a finding of fact in 
the exact terms which would justify the Commissioners’ direction under 
Section 21. The question to be decided is whether there was evidence 
to support this finding of fact, and the answer to that question must 
be found by examining the contents of the case and of the annexed 
documents. The case does not state what the evidence was upon which 
the Board of Beferees relied in coming to this conclusion. If the 
finding in paragraph 26 is to be treated as baaed upon the Board’s 
view, expressed in paragraph 24, that the company had not followed a 
reasonable course in making its agreement with the bank, then this 
view, as I have already pointed out, would not provide a firm founda- 
tion for the conclusion. Apart from this, the only material upon which 
the conclusion in paragraph 26 can be regarded as based is the fact, to 
be deduced from the documents, that the company might still pay a 
dividend if it could borrow the necessary amount on the equity of 
redemption of the deposited shares. This would be an unusual proceed- 
ing, and there is no evidence referred to in the case that it would be 
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oommercially poBsible for the company to do so, or to sapport the 
view that, in the cironmBtanceB, the failure to do so would amount to 
a failure to distribute a reaeonable part of the company’s actual income. 
Ido not forget that the Board of Befereee is a tribunal of business men 
capable of applying a business judgment to the question before them, 
but I find it impossible to say that the case contains conclusions of 
fact which will support the finding in paragraph 26, when in truth no 
such conclusions are formulated at all. There is no evidence on the 
matter to be found in the case ; and in the absence of material adequate 
to support the conclusion, 1 think the House is bound to answer the 
question put in the negative and to allow the appeal. 

I move that the appeal be allowed with costs. 

Lobd Atkin stated the preliminary facts, read Section 14(2) of the 
Finance Act, 1937, and continued : By the appropriate sections dealing 
with appeals the Board of Beferees on appeal take the place of the 
Special Commissioners and can give the statutory direction. The 
Board are a special tribunal appointed indeed by the Treasury; 
though not to be lions under the Treasury chair, but to decide disputes 
judicially between Grown and subject, holding the scales impartially 
between them. No criticism at all has been directed against them in 
this respect. Their findings of fact are final ; and their decisions can 
only be questioned on case stated on points of law. I must deal as 
briefiy as possible with the facts stated before discussing the points of 
law raised in this case. The appellant company was incorporated 
in 1919 with a nominal capital of £ 26,000 divided into 16,000 
ordinary and 10,000 preference shares of iS 1 each, of which 16,000 
ordinary and 1,765 preference shares have been issued as fully 
paid up. The company was formed to acquire a retail jewellery 
and mail order business carried on at Bolton by Thomas Fattorini, 
and in June, 1919, it duly acquired the business for £ 14,724 paid 
as to £ 12,000 in fully paid shares and the balance in cash. There 
were at this time three other companies in existence in each of which 
Thomas Fattorini was the principal shareholder ; (1) Thomas Fattorini 
(Bkipton), Ltd., incorporated in 1919 with an issued capital at the 
material date of 47,980 ordinary and 4,200 preference shares of £1 each. 
(2) Thomas Fattorini (Birmingham), Ltd., afterwards named Thomas 
Fattorini, Ltd., with an issued capital of 13,480 ordinary shares of £1 
each. (8) H. Pearson, Ltd., with an issued capital of 24,980 shares of 
£ 1 each. Company No.- 1 carried on a jewellery and mail order busi- 
ness at Skipton. Company No. 2 carried on the business of manu- 
facturing medals and badges at Birmingham. Company No. 3 carried 
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on the business of cycle dealers. Thomas Fatlorini did not acgnire 
his interest in this company until November, 1919. In 1924 the cycle 
bnsiness ceased and the company thereafter carried on a mail order 
bnsinesB in Manchester. 

In 1928 the appellant company discontinued its jewellery business, 
and sold its mail order business to company No. 1 for £ 14,000, which 
it lent to one or other of the three operative companies named. Prom 
that date up to at any rate 1936, it carried on a blameless existence as 
an investment company, distributing annually dividends of about £ 600 
or £ 600 derived from the interest on the above loans. In the com- 
pany as stated Thomas Pattorini was the principal shareholder, the 
other being apparently his son Wilfred. In June, 1934, Thomas 
Pattorini died and his son Wilfred acquired his father’s shares in the 
appellant company, being registered in respect of them in September, 
1936. After that date he and his wife were the sole shareholders in the 
company. In the same year the company proceeded to buy the shares 
held by the executors of the father and by bis other son in the three 
above-named operative companies. The shares held by Prank were 
bought from him by an agreement made in the early part of 1936. 
The total price was £ 18,229, which the company paid out of its own 
resources, realising the loan for that purpose. 

The shares were transferred in August, 1986. At the same time 
the company proceeded to boy the remaining shares in the operative 
companies, namely, those held by the executors of the father and by 
Wilfred himself. For these shares the price required amounted to a 
large sum, over £ 100,000, and it was necessary to get the assistance 
of the company’s bank to finance the transaction. These further 
shares amounted to 77,300, and the price to be found was about 
106,000, so that the shares were bought at a premium. Accordingly, 
the bank agreed to provide the necessary overdraft. They took as 
security all the shares in the operative companies, both those now to 
be purchased and those already purchased from Prank, which, of course, 
provided some margin. They had stipulated that the loan should be 
paid off within two and a half to three years ; and in addition to a charge 
on the dividends they took from the company an agreement until the 
loan was repaid to pay to the bank all the dividends it received from 
the shares in reduction of the amount due to the bank from time to 
time for payment of. capital and interest. There was a stipulation that 
the companies should not during the period of the loan pay directors’ 
fees in excess of £ 6,000 a year, a provision which suggests that 
Wilfred was not left without resources. But, as far as the company 
was concerned, for the time being it placed all its resources of every 
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kind at the disposal of the bank, and was left without any income of 
' any kind which it could, without the consent of the bank, devote to any 
purpose. There is no finding that this agreement was made in bad 
faith, or to avoid enper-tas, and the Grown expressly disclaimed any 
attack upon it as being unreasonable. Indeed, it is easy to see that 
Wilfred and his wife, as the directors and sole shareholders of the com- 
pany, might congratulate themselves upon getting an advance from a 
bank on this class of security of so large an amount with the result that 
they secured in the near future a very valuable asset at the cost of 
foregoing for a few years' dividends which so far had amounted to 
£ 600 or dB 600. The receipts from dividends during the years of charge 
were £6,640 and dG34,866, or, deducting bank interest (in the first year 
for half a year), £ 6,340 and £ 31,140. The Board of Beferees have 
found that the company had not within a reasonable time distributed 
in the manner referred to in the section a reasonable part of its income 
for either period, and restored the direction of the first Special Com- 
missioners that the actual income of the company from all sources 
should be deemed to be the income of the members and the amount 
apportioned among them. It is unnecessary to emphasise- the highly 
penal nature of the section. It matters not how small a proportion of 
the whole income is “ the reasonable part ” found not to have been die- * 
tributed. If the company are in fault over a few hundred pounds the 
shareholders may be credited with many thousands of pounds with 
correspondingly heavy liabilities for surtax. In the present case the 
Board of Beferees have not found what would have been a reasonable 
sum to distribute. It is said that they have the support of some deci- 
sion for this. If it be so I can only say that the decision is wrong in 
a case stated such as this where the question is, was there evidence to 
support the decision ? I find it impossible to approach the question 
whether there was evidence to support a finding that “ a reasonable 
part ” should be distributed, without knowing what part it was con- 
sidered reasonable to distribute at least stated as a minimum. In the 
present case the Solicitor-General stepped into the breach and suggested 
that at least the company should have distributed £ 600 or £ 600, an 
amount corresponding to its resources, before it embarked upon the 
purchase of the operative companies’ shares. 

The first question stated by the Board refers to a contention that 
under the agreement with the bank it would have been a breach of 
contract to distribute a dividend. No such contention was sought to 
be made by the appellants before this House, and the question becomes 
irrelevant. The remaining questions are connected and should be 
set out, 
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In paragraph 24 of the case the Board of Eeferees state [his Lord- ^ 
ship read the paragraph already set ont]. Incidentally it is not to me 
clear whether this means that the company had failed to produce the 
kind of evidence referred to, and that if they had produced the evidence 
they might have displaced the /acts case ; or means that there 

was evidence of the nature referred to, but it did not displace theyjrima 
facie case. I think it probably means the former. 

In paragraph 25 they say [his Lordship read the paragraph]. The 
two questions now relevant posed by the Board are : “ (2) Whether 
there was evidence to support our finding of fact as set forth in para- 
graph 25. (3) Whether the matters set forth in paragraph 24 are such 
as to show that we misdirected ourselves as to the onus of proof in a 
case where it is admitted that an investment company with a sub- 
stantial income has not distributed any part of it 

1 do not know whether there is any meaning in the inversion of 
order of the paragraphs in the questions as put. In any case I should 
conclude tkot 'if the Board adopted a view as to the prima facie 
value of certain facts, and the failure of the company to displace those 
facts, their -final decision that the company had not distributed a 
reasonable part of its income was necessarily based upon their express- 
*ed view of the prima facie case made and not displaced. On what 
other footing could the Board have reached a final decision on the facts ? 
It would follow .that if they have in fact misdirected themselves in 
paragraph 24>heir finding of fact in paragraph 25 is invalidated by this 
misdirectiqzf^ 

It se^s clear that the discussion must proceed ab initio on the 
footing .that the action of the directors must be judged by considering 
what their conduct would reasonably be if no question of surtax in- 
fluenced their decision. Withholding of distribution for the purpose of 
“ avoidance of the payment of surtax ” by shareholders would, if found, 
obviously negative the reasonableness of any part so withheld. 
The other general point to be observed is that, as it seems to me, 
what has to be found is that the company acted unreasonably in 
withholding some part of its income from distribution. It is not 
enough to show that a part could reasonably be distributed, if at the 
same time it could be said, as it well might, that it was equally reason- 
able to withhold distribution. The section is highly penal and I feel 
no doubt that the onus is originally and remains on the Bevenue to 
show that the company acted unreasonably in withholding part of its 
income from distribution. What is reasonable has consistently been 
held to depend upon the actual conditions known at the time for 
decision. In the application of this section it is what these directors 
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recommend and these shareholders decide in those conditions of that 
company. There is no abstract conception of reasonableness, and the 
conolnsion is not to be reached on a priori reasoning. Assuming that 
the directors are business men, have they acted unreasonably in the 
circumstances in withholding a distribution ? From this point of view 
1 am quite unable to agree that the fact that a company, even an in- 
vestment company, during the year holds income-producing investments 
raises aprimafaeie case that the reasonable course for the company is 
so to manage its affairs as to provide for that income or any part of it 
to be distributed. It is certainly untrue of private commercial com- 
panies of whom I have no doubt numbers are now prospering because 
the members have year after year placed all their profits in the busi- 
ness, and have foregone any income other than such as they may derive 
from directors* fees or the like. And I see no reason why the supposed 
rule should apply to investment companies who are equally entitled if 
they choose to forego their income for a time to develop and improve 
the company’s undertaking. I think, therefore, that the answer to 
question three is that the matters referred to do show that the Board 
misdirected themselves as to the onus of proof. 

But I also think that the facts stated by the Board disclose no 
evidence on which it could be found that the company failed to distri- 
bute a reasonable part of its income in the years in question. We may 
eliminate the question which interested the Court of Appeal whether it 
was legal for the company, having disposed legally of all its income for 
the year, to distribute a dividend at all. It was pointed out in the 
Court of Appeal if the company had made profits it would be perfectly 
legal to distribute them if it could secure the means to do so out of its 
other free assets or by borrowing. The point was not argued before 
us by appellants’ counsel in his cogent and convincing address. Whe- 
ther it would be reasonable to exercise the legal right is another and 
the only relevant question. It will be convenient here to deal with the 
argument which was pressed upon us by counsel that in the present 
case the dividends from the operative companies’ shares formed the 
whole of the “ actual ” income of the company within the meaning of 
Section 21 of the Act of 1922, and that as the whole of that “ actual ” 
income had been assigned to the bank, there was no part of it which 
could have been distributed. The Court of Appeal have effectively dis- 
posed of this argument. Actual income does not mean the specific 
receipts that come in from time to time, but the “ income-tax income” 
as calculated at the end of the year of assessment. To hold otherwise 
would make nonsense of the section when applied to commercial 
companies, who use their receipts as soon as they come in, and hardly 
I E-9 
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ever have left for distribution the actual incomings as sought to be 
defined in the argument. 

But when one begins to consider the circumstances of this com- 
pany at the end of this year when they had to consider the distribution of __ 
dividend, I am at a loss to see what was unreasonable in their decision 
to distribute nothing. There were only two shareholders, in substance 
only one, Wilfred. They had agreed shortly before by an agreement, 
which is not now in any way attacked, to assign the whole of their 
resources to the bank to secure what appeared to be a profitable and 
reasonable purchase. As a result the company had not any asset left 
nor any source of free income. They therefore could not procure the 
funds with which to distribute a dividend without borrowing. They 
had no source of income from which they could pay interest on any 
loan. If they had to borrow from some one other than the bank they 
would have had therefore to pay some capital premium, in lien of 
interest calculated for the period of the bank loan ; and presumably in 
the circumstances heavy. It was suggested that they might have 
approached the bank either for the necessary loan or to release some of 
the dividends. But.the company were represented by the very two 
people, the only persons interested, who had only a few months before 
in an agreement which is unassailable agreed to carry out the bank’s 
stipulation that the loan should be paid off in two or three years by 
surrendering for the time being all the dividends. What is the over- 
whelming impulse to declare dividends that would now induce them to 
depart from the bank arrangement, or induce the bank to vary it. In 
view of these considerations it appears to me that it was for the Inland 
Revenue authorities to give evidence indicating not only that it was 
possible for the company to borrow (the Court of Appeal say that it 
would have been easy to borrow), but that in the circumstances it was 
the reasonable thing to do. In the result, therefore, I come to the clear 
conclusion that there was no evidence that the company failed to dis- 
tribute a reasonable part of its income. I regard the case as turning 
on the bank agreement. As long as that remains unassailed it must 
necessarily have controlled the actions of the company and their reason- 
able decisions. The' Court of Appeal' spoke of '* the whole plan in the 
present case for protecting its two shareholders from surtax.” I can- 
not reconcile this phrase with their attitude towards the bank 
agreement ; nor do I find it supported by any finding of the Board of 
Referees. 

If the arrangement with the bank was in fact made as part of a plan 
for avoiding surtax there might very well be evidence of a failure to 
distribute a reasonable part of the income. But in the absence of any 
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evidence or finding to that effect and in view of the respondents’ dis- 
claimer of any attack on that agreement it must be taken to represent 
a genuine business arrangement, and is a circumstance of the highest 
importance in estimating the reasonableness of the company’s action. 

I am of opinion therefore that the answer to question two should 
be No and to question three Yes; that the appeal should be allowed 
and the order of the Court of Appeal should be set aside, and the order 
of Macnaghten, J., restored ; and that the respondents should pay the 
cost in this House and in the Court of Appeal. 

Lobd MaomiIiLab stated the facte and continued : Two matters 
dealt with by the Board of Referees have first to be considered. They 
held (1) that as a matter of construction of the contract with the bank 
it would not have been a breach of contract for the appellant company 
to distribute a dividend. That is clearly right. But it is equally clear 
that it would have been a breach of contract to apply the dividends 
which the appellant company received and which were its sole source 
of income to payment of a dividend to its own shareholders. There- 
fore if the appellant company was to pay a dividend it must find the 
money from some other source than the dividends which it • had itself 
received. The only possible source suggested by the Inland Revenue 
is that “if necessary the company could lawfully have borrowed the 
necessary money to enable it to make such distribution.’’ But in the 
stated case the Board do not find in fact that the company could have 
borrowed the necessary money or that it would in the circumstances 
have been reasonable for the company to do so. Then (2) the Board 
found as a fact that, if they were wrong in holding that the company 
without breach of contract could have declared a dividend, “ it was not 
reaonable 'for the company to make such a contract.’’ At your 
Lordships’ bar, however, the Solicitor-General for the Grown expressly 
disclaimed any attack on the appellant company’s contract with the 
bank as being in itself unreasonable. I think this concession was 
rightly made for, considered apart from any question of taxation, the 
contract appears quite unobjectionable. 

Once it is conceded that the contract is not assailable as unreason- 
able and consequently that it was not unreasonable for the appellant 
company to contract to pay over its whole income to the bank, it be- 
comes difficult to see how it can be said to have been unreasonable to 
refrain from distributing dividends which could have been provided 
only out of borrowed money. No indication is given of any grounds 
on which it would have been reasonable for the company to borrow 
money to enable it to pay a dividend. If a dividend had been paid it 
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would not in fact have been paid out of profits, but out of borrowed 
money. It would not have been a distribution of profits but a distri- 
bution of borrowed money which it was legitimate to distribute because 
a corresponding amount of profits had been earned. 

What, then, is the finding in fact by the Board which your Lord- 
ships are asked to hold as justifying the Board’s conclusion that the 
appellant company had not distributed in dividends a reasonable part 
of its income? It is to be found in paragraph 24 of the stated case, 
which expresses the opinion of the Board [his Lordship read paragraph 
24]. The reference to the figure of £ 18,000 relates to the purchase 
price of the shares which the appellant company purchased from its 
own resources as distinct from the money borrowed from the bank. 

It will be observed that the paragraph I have quoted puts the mat- 
ter as one of onus. If may well be that when the Special Gommis- 
sionera make a direction under Section 21 of the 1922 Act it is for the 
company to put forward reasons and if necessary evidence to show 
why the direction is in the circumstances unjustified. Here the appel- 
lant put forward their contract with the bank as justifying their having 
made no distribution of their income in dividends. And the Crown 
admit that it was quite reasonable for the company to contract to apply 
its income as it did. It seems to me that it was then for the Grown 
to show that it would have been reasonable for the company, notwith- 
standing its contract with the bank, to raise money by borrowing or 
otherwise in order to pay a dividend, as there was no legal obstacle to 
its doing so, and that the company could in fact have raised the neces- 
sary money. There is no trace of any such evidence in the case. But 
when the matter reaches the stage of a stated case, the question is not 
properly one of onus. It is simply a question of whether the facts 
found and stated afford evidence on which the Board could properly 
arrive at their conclusion. Now all that paragraph 24 of the stated 
case finds is thatprma/aeie the reasonable course was that the com- 
pany should so manage its affairs as to provide for distribution of 
dividend. This is rather an expression of opinion than a statement 
of fact, and no grounds are given for it. The result is that in my 
opinion the Board have not stated any facts such as to justify them in 
holding that the appellant company failed to distribute a reasonable 
part of its actual income in the years in question. I am accordingly 
in agreement with all your Lordships that the appeal should be 
allowed. 

Lobd Wmght. — ^I have considered in print the speech which my 
noble and learned friend the Lord Ghancellor has delivered. I agree 
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wilth it and laerely add a few woids as your liordships are differing 
from the Court of Appeal. 

The Board of Beferees have embodied their decision in a cate stated 
for the opinion of the Court and have made it for present purposes 
subject to two questions of law. I disregard the first question which 
is now irrelevant. As to the second question which is whether there 
was evidence to support the Board’s finding that the company had not 
within a reasonable time distributed a reasonable part of its income for 
the periods in question, that is a question of law which depends on an 
analysis of the facts found in the special case. But I think it cannot 
properly be disposed of without considering the other question which 
is logically prior though postponed in the order in which the case is 
stated. That latter is in truth a question as to the onus of proof, and 
can only be understood by referring to paragraph 24 of the case. I 
understand that paragraph to mean that the Board are treating the 
onus as of an ambulatory or shifting character, so that at a certain 
stage of the inquiry it finally shifts from the respondent to the appel- 
lant. I think that is wrong in law. The Crown set out to prove that the 
direction of the Board is justified because the appellant company has 
not distributed a reasonable part of its income within the meaning of 
Section 21 of the Finance Act, 1927. It is obvious that the section is 
penal in character, and in my opinion the onus is finally on the Crown 
to prove its right to impose what is a very severe penalty. At the end 
of the day it is for the Crown to establish -the facts necessary to show 
want of reasonableness on the part of the appellant. I cannot discover 
in the ease as stated that there are facts found sufiicient to justify the , 
conclusion. Nor do I think that the Board would have come to their 
conclusion if they had not taken the view as to onus expressed in para* 
graph 24. It was for the Crown to establish that the appellant com- 
pany could have produced funds (it being accepted that the contract 
with the bank was not unreasonable) out of which to declare a dividend 
“ without jeopardising the interests of the company or without making 
it impossible to acquire the shares which it desired to buy. ’* 1 accept 
this here as a correct statement of what would have been sufficient if 
established. The Board have not found that this has been proved. It 
seems to me that their conclusion in paragraph 26 was based upon their 
view as to the onus of proof. If the Board were wrong in that view, 
and I think they were, it follows that in law there was no evidence to 
support their finding of fact in paragraph 26. 

Lord Pobibb. — ^I agree that this appeal should be allowed, and I 
think I can state with brevity my reasons for coming to this conclusion. 
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The facts have already been fully set ont from the Woolsack, inclnding 
in particular paragraphs 28, 24 and 25 containing the findings of the 
Board of B^ferees from which as I nnderstand it that body draws its iU" 
ferenoes and conclnsion. The case ends by asking certain questions for 
the opinion of the Court, questions which as a result of the present 
appeal it is now incumbent upon your Lordships to answer. 

As regards the first, 1 agree with the Lord Chancellor in thinking 
that it would not have been a breach of contract for the company to 
distribute a dividend despite the fact that it had already assigned all its 
income to the bank in order to repay the loan obtained, and had also 
hypothecated the whole of its assets for that purpose. Beference has 
already been made to the Montague Burton Case^, which estabKshes this 
proposition. In view of this opinion the alternative suggestion that it 
was not reasonable for the company to make such a contract becomes 
immaterial, but 1 should not consider it material in any case. A com- 
pany is entitled to manage its own business in its own way ; the ques- 
tion for the Board of Beferees is not, as I see it, whether the company 
has taken a reasonable course, but whether, the particular course hav- 
ing been taken, the company has distributed a reasonable part of i ts 
actual income. In saying this I do not rule out the possibility that it 
may be seen in a particular instance that no genuine transaction has 
taken place and that the bargain made, actual or purported, is really a 
subterfuge merely adopted to avoid the payment of tax. I am not say- 
ing that such a state of affairs should not be taken into consideration 
in determining whether a reasonable part of a company’s income has 
or has not been distributed. Moreover, I agree with the noble Vis- 
count and with the Board that the decision in the Glaeed Kid Case ^ 
is open to the objection that it appears to assume that a dividend, 
at any rate in the case of a holding company, can only be paid out 
of income received or receivable as cash. The fact that the income 
had been invested or hypothecated for some purpose elsewhere would 
not of itself necessarily prevent the distribution of a dividend. 

Subject to the qualification that the opinion of the Board of Beferees 
as to the reasonableness of the contract entered into is in this case an 
immaterial consideration, I should answer the first question asked by 
the case in the affirmative. 

There is, however, as 1 think, more difficulty in answering the second 
question. As I understand the framework of the case the deductions 
and inferences dr^wn by the Board from the history of the transactions 
set out in the earlier paragraphs are brought to a conclusion in para- 
graph 24, and therein are to be found the grounds from which it is 
determined that a reasonable distribution of income had not been made, 

(1) (1«36) ao Tax CUk 4a : 4 XT.R. Snppl. 12. (2) (1930) 15 Tax Cas. 445, 
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Those reasons are, I think, as follows : (1) The company is an 
investment company ; (2) it held income-prodncing investments which 
cost j618,000 ", (3) having those investments it should have managed its 
business in such a way as to insure that the company enjoyed the 
income produced by them either directly or indirectly ; (4) the company 
had not proved that it could not have kept this income without endanger- 
ing its interests and without preventing itself from purchasing the 
shares acquired by means of the loans from the bank. 

(1) The company is indeed an investment company, and I suppose 
it is possible to say that in such a case the necessity for building up 
considerable reserves may not be so imperative as in the case of a 
trading company — at any rate the Board was entitled to think so, even 
in the case of a company holding somewhat speculative shares. But 
this circumstance seems to have little bearing upon a case where the 
putting by of reserves does not come in issue, but only the making of a 
Bpeonlative but profitable investment. (2) and (8). Nor does it seem to 
me of much assistance to say that the company once held and, subject 
to the bank’s interest, still holds investments costing ^618,000. The 
question is what distributable revenue those investments do or ought 
to produce. The statement in its bald form appears only to be another 
way of saying that the purchase of the additional shares ought either 
not to have been made at all or, at any rate, ought not to have taken the 
form it did, and seems to merge in allegation (4), namely, that it had 
not been proved impossible to acquire those shares in some other way. 
(4) To say that it would have been possible to raise the loan required 
on less onerous terms without any sdggestion as to how it could have 
been done or whence the money could have been obtained is indeed to 
enter the realm of conjecture. In fact, the money was raised by loan 
from the bank, and in fact the bank insisted upon the terms agreed ; 
indeed, so far as the evidence is concerned it was anxious to have the 
total sum repaid at an earlier date than that finally stipulated. 

If, then, positive evidence is required to support the finding in 
paragraph 26 of the special case that the company had not distributed 
a reasonable portion of its income, 1 can find none. So far as the 
bank is concerned it is negatived, and so far as any other source is 
concerned it is merely conjecture. Indeed, as I think, paragraph 24 
depends, and having regard to the form of the case stated depends 
solely, upon the assumption that the onus of proof is on the company 
to show not that it could have raised money to pay a dividend after 
making the bargain into which it had entered, but that it could have 
made a better bargain. If the finding in the case had been that the 
appellants could and should reasonably have raised money or credit 
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upon the equity of redemption of the assets pledged to the bank, aud^ 
BO could have provided funds sufficient to declare a dividend, or even 
that it would have been reasonable to raise the money in this way and 
the appellants had not shown they could not do so, I should have hesi- 
tated in differing from the Court of Appeal. 

But that is not how I understand the Board to have reached the 
result arrived at. It is the bargain with the bank of which they com- 
plain, not the failure of the company, once that bargain was made, to 
obtain such funds as would enable it to distribute a dividend. 

If the contract with the bank had not been, as it obviously was, a 
genuine transaction, but only a matter of avoiding tax, or if it had been 
found that the directors of the company could, and as reasonable busi- 
ness persons should, have borrowed on the security of their equity of 
redemption, or even that, as reasonable business persons, they should 
have done so if they could, and it had not been shown that they could 
not, 1 should be unwilling to vote for allowing the appeal. But there 
is no snch finding and I do not think that the respondents* case is 
strengthened by a suggestion that quite a small sum should have been 
raised for the purpose. The question is what should reasonably have 
been done. If it was possible and reasonable for the appellants to 
borrow at all in the present case, I think the facts found would support 
the inference that a considerable sum could have been borrowed just 
as readily as they would support the inference, that a small one should 
have been borrowed. But I do not think they support either. The 
appellant’s duty is to act reasonably, not to adopt any and every means 
in order to scrape up enough money to declare a dividend, however small. 

It will be seen that the opinion which I have expressed is based 
upon the exact findings of the Board of Beferees as I understand those 
findings. May 1 add that it would assist a tribunal, to which a case 
stated is referred, if the facts found were carefully separated from the 
inferences of fact and law based upon them, and if those inferences 
themselves were clearly distinguished. 

In Bomford v. Oshome (also a tax case) 110 L.J.E.B., at p. 479 ; 
[1949] A.G., at p. 46, 1 expressed the view that in setting out a case 
it was not legitimate, after stating the facts, to reach a certain conclu- 
sion by saying that such and such a thing is found as a fact. I am still 
of this opinion, and think that the final conclusion is not a fact but an 
inference from facts previously set out, and that therefore that conclu- 
sion is not binding upon the tribunal to which the case is referred un- 
less it appears from the previous findings that there are facts which 
support it. In the present case I cannot find such support and should 
allow the appeal. Appeal allowed. 
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[In thb Hou8b of Lobds.] 

TILLEY V. WALES (INSPECTOR OP TAXES). 

Thb Lobd ChamobiiLob (Viscount Simon), Lobd Atkin, 

Lobb Thankbbton, Lobd Bussbll of Kidikiwbn, Lqbd Pobtbb. 

Deo. 10, 11, 14, 1943; Peb. 11, 1943. 

Inoomb Tak — Dibbotob op Company — Agbbbmbnt fob Salaby 
AND Pbnsion — Subsbqubnt Agbbhmbnt to Oommutb Rights by 
Lump Sum in Two Instalments — Whbthbb Lump Sum Taxable as 
Income — S o Much op Sum Rbpbesbnting Loss op Salaby Taxable 
— Pabt Appobtionbd to Rblbase op Pension Not Taxable — English 
Inoomb Tax Act, 1918 (8 A 9 Obo. 5, o. 40), SchbD E. 

A limUid company agreed to pay the appellant £6^000 a year for 
acting as managing director , a/nd in the event of his ceasing from anvy 
cause to be managing director a yearly penswn of £4,000 for ten years. 
By a subsequent agreement, the appellant released the company from 
its obligation to pay him the pension and agreed to accept a salary of 
£S,000 a year in consideration of the company's undertaJcing to pay 
him £40,000 in two instalments of £20,000 each : — Held, (1) thcU nei- 
ther the pension nor the sum paid to commute it constituted profit of an 
ojfice wUhin the meaming of rule 1 of Schedule E to the Income-tax Act, 
1918. The ratio decidendi of the Souse •» Dbwhubst v. Huntbb 
\1982'\ (146 L. T.SIO; 16 Tax Oas. 606) allied. (SI) Whatever part 
of the £40,000 should be regarded as the equivalettt of a drop in salary 
amounting to £4,000 a year, teas loithin the charge on profits from the 
office of director »n Schedule E : Oambbon v. Pbbndbbga8T [2940] (8 
I.T.B. Supp. 75; [2940] A. C. 649) appUed. (9) The Attorney -General 
homing agreed before the Soitse that, having regard to the above two 
decisions, the two sums of £20,000 each should be treated as apportion- 
able, those two cusessments should be referred back to the Commissioners 
to determine what would be a reasonable apportionment. 

Decision of the OoxmT ov Appsaii (111.LJ.Z.B. 668; [1942'] 2 
K.B. 169) reversed in part and tn jparf affirmed. 

Oases reffrred to; 

Oameion v. Prendeigast (1940) 109 486; (1940) A. 0. 649; (1940) 8 I.T.B 

. 8npp, 76. 

Dewhutst 9. Hunter (1989) 146 D«T. 610 ; 16 Tax Oas. 606 j 

Short Bros,, Ltd. v. Inland Bevenne OommiBsioners (19S7) 1S6 L.T. 689; 19 Tax Oas, 966, 

Appeal from the judgment of the Court of Appeal. 

The facts are fully stated at the commencement of the Lord Oban* 
oellor’s judgment. 

1 B— 10 
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Ntidhatn, K. C., and Donovan, for the appellant. 

The Attomey^Qeneral (Sir Donald Somervell, K, 0,), and Reginald 
P. Hille, for the respondent Inspeotor of Taxes. 

Their Lordships took time for oonsid eration. 

Thb GhabobiJiOB.— T he qnestion in this case is whether 

two sums of £ 20,000 each which were paid to the appellant by a 
company named Stevenson & Howell, .Ltd., carrying on the business 
of manufacturing chemists, of which he was managing director, fall to 
be assessed for ineome*tax under Schedule B as being profits from his 
employment as such director. The circumstances in which this ques- 
tion arises are very special, and before a correct solution can be reach- 
ed it is necessary to refer to three agreements made at different dates 
between the company and the appellant. 

The first of these agreements is dated December 19, 1921. It 
recites that the appellant was the inventor of a secret process for the 
manufacture of a product to be used by the company in connection 
with their business. Under this agreement the appellant, who was 
already a director of the company, divulged to the then managing 
director his secret process, and the company contracted to pay to the 
appellant a -royalty of one shilling upon every pound weight of the 
new product manufactured under the secret process and used by the 
company. 

The next agreement to be referred to is dated June 28, 1987. By 
that time Mr. Tilley had become managing director and was receiving 
a salary as such of £ 2,000 per annum. The agreement cancelled the 
arrangement of 1921 for the payment of the royalty, and in considera- 
tion of this provided that the appellant’s salary as managing director 
should be raised to £ 6,000 pet annum, and that, in the event of the 
appellant ceasing from any cause whatsoever to be managing director 
of the company, the company would pay to him from the date of cessa-- 
tion a pension of £4,000 per annum for ten years from such date. As 
long as matters stood on the basis of the 1937 agreement, there can be 
no doubt that the appellant’s salary of £ 6,000 per annum was subject 
to income-tax under Schedule B and that, when his service as manag- 
ing director ceased, the pension of £ 4,000 per annum was equally 
liable to tax under the second limb of that schedule. The agreement 
of 1937 ended with a paragraph providing that the expression 
" Mr. Tilley ” includes, where the context so permits, his personal re- 
presentatives. As the Court of Appeal has pointed out, this the 

construction of the agreement, so fax as it provides for “ pension ”, 
somewhat difdonlt, and in view of the nature of the oonolusion at which 
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I would invite the Souse to arrive, it is desirable to indicate whether 
nnder the agreement the pension would in any case cease with the ap- 
pellant’s death or whether it would be payable', in the event of his 
death, to his personal representatives until the period of ten years 
had elapsed. I think the second of these oonstructions is the 
correct one. 

Lastly, there comes the agreement dated April 6, 1938. It recites 
the provisions made the year before for a salary of £ 6,000 per annum 
as managing director and for a pension of £ 4,000 per annum for ten 
years on the appellant ceasing to be managing director. The agreement 
then goes on to record that the company has requested the appellant (1) 
to release it from the prospective obligation to pay the pension, and (2) 
to serve the company in future at a salary of £ 2,000 per annum. The 
agreement witnesses the appellant’s acceptance of these requests, and 
in consideration of this ” the company will pay to Mr. Tilley the sum 
of ;6 40,000 by two equal instalments, the first of which shall be paid 
on April 6, 1938, and the second on April 6, 1939 ”. 

It is evident, therefore, that the £ 40,000 on which the Crown seeks 
to levy income-tax is paid in part as the price of compounding the pen- 
sion, and in part in consideration of the reduction of the appellant's 
annual salary from £ 6,000 to £ 2,000. I will postpone the considera- 
tion of any difficulty which might arise from the fact that the total of 
£ 40,000 is stated as a single snm and is not divided by the terms of the 
agreement into two parts allocated respectively to the compounding of 
the pension and the reduction of salary, and will first consider how far 
Schedule Tl would be applicable if the two matters were dealt with 
separately, £X being stated in the agreement as representing the value 
of the pension rights, and £Y as being paid in return for the reduction 
of salary, so that the two sums added together, £X plus £Y, amounted 
to the total of £ 40,000. 

If it is legitimate to separate out the consideration in this way, jt 
appears to me that there are two decisons of your Lordships’ House 
which guide us to the conclusion at which we must arrive, one in con- 
nection with the pension problem and the other in connection with the 
payment in respect of the reduction of salary. As r^ards the commut- 
ation of pension, I cannot agree with Lawrence, J.’s view that, as the 
pension would have been assessable nnder Schedule E, therefore a sum 
payable in commutation of it would also be assessable under the same 
schedule. I think that the Master of the Bolls is right when he says 
that the decision in Short Bros., Ltd. v. Inland Bevmue Commissioner^ 
to which Lawrence, J., referred in this connection, does not support 
(1> (VMR) . 186 L.1. 689 ; li Tax Oaa. 966. 
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the learned Judge’s proposition, and neither can I accept the contention 
contained in the case for the respondent (but not, as I understood, per- 
sisted in by the Attorney-General) that the pension under the agree- 
ment of 1937 was deferred remuneration and that the acceptance by 
the appellant during his service of a sum in commutation of the pen- 
sion amounted to the acceptance of a present remuneration instead. 
Neither the pension, nor the sum paid to commute it constituted, in 
my opinion, profit from the office. If pension was paid after ceasing to 
hold the office, it would have been assessable un^r the head of “ pen- 
sion ” in Schedule B and the First Eule applicable to that schedule. 
I agree with the unanimous view of the members of the Oonrt of 
Appeal that a pension is in itself a taxable subject-matter distinct from 
the profit of an office, and if an individual agrees to exchange his right 
to a pension for a lump sum, that sum is not taxable under Schedule E. 
This conclusion is in accord^ance with the views of the majority of the 
Law Lords wlien this House decided the case of Dewhurst v. Himter} 
There an article of association of the company which had employed 
Commander Dewhurst provided that when a director died or resigned 
or ceased to bold his office for a cause not reflecting upon his conduct 
or competence, the company should pay to him or his representatives 
by “way of compensation for the loss of office” a sum equal to the 
'total amount of his remuneration in the preceding five years. Com- 
mander Dewhurst subsequently agreed with the company, at a time 
when he was ceasing to be chairman f>nt was remaining a director, that 
in lien of his rights under this article he shohld be paid £ 10,000, while 
his remuneration as director was at the same time reduced to £ 260 per 
annum. Lord Warrington, Lord Atkin and Lord Thankerton held 
that the £10,000 was not a profit from his employment as director and 
did not represent salary,'' but was a sum of money paid down by the 
company to obtain a release from a contingent liability as distinguish- 
ed from being remuneration under the contract of employment. Lord 
Thankerton emphasised the further point that the payment was not in 
the nature of income at all. It is true that the decision in Detohur$t's 
Case ^ was regarded and described as arising under very special circum- 
stances, but I think the ratio deadendi is as I have described. More- 
over, apart from previous authority, I should myself take the view that 
a lump sum paid to commute a pension is in the nature of a capital 
payment which is substituted for a series of recurrent and periodic 
sums which partake of the nature of income. 

But can the same view be taken of an arrangement made between 
an employer and his servant under which, instead of the whole or part 
(1) (198S) 146 IbT. 610 ; 16 Tax Oaa. 606. 
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of s periodic salary, a single amonnl; is paid and received in respect of the 
employment ? Generally speaking, I think not. An “ office or em- 
ployment of profit ” — to use the aotnal phrase in Schednle E — neces- 
sarily involves service over a period of time dnring which the office is 
held or the employment continues. The ordinary way of remunerat- 
ing the holder or the person employed is to make payments to him 
periodically, but I cannot think that such payments can escape the 
quality of income which is necessary to attract income* tax because an 
arrangement is made to reduce for the future the annual payments 
while paying a lump sum down to represent the difference. My view 
seems to me to be supported by the decision of this House in Cameron 
Y. Prendergatt} In that case the respondent was a director of a com- 
pany and was minded to resign his position and so obtain greater ease. 
His fellow directors, in the interests 'of the company’s success, urged 
him not to do so, and an agreement was made between the company 
and himself under which his salary was reduced from £ 1,600 to £ 400 
per annum, but he also received £45000. This House decided that the 
£46,000 was a profit from the respondent’s directorship and was there- 
fore assessable under Schedule E. 1 am not myself prepared to go so 
far as to say, as was said by the Master of the Bolls and Goddard, L.J., 
in the present case, that remuneration for service can never be capital 
in the sense which would put it outside income-tax. It is vyorth 
pointing out that the word “ remuneration ” does not occur in 
Schednle E at all and it is safer to use the words of the statute. I 
prefer to limit myself to the case now under consideration, and to say 
that, whatever part of the £ 40,000 should be regarded as the equivalent 
of a drop in salary amounting to £4000 a year, is within the charge on 
profits from the office of director 

There remains the question, which might otherwise have raised 
some difficulty, whether, when capitalisation of pension is not taxable 
and a sum paid in compromise of a reduction in salary is taxable, the 
£ 40,000 which is agreed between the parties to be the value of the two 
things together can be split up. We are relieved in the present case 
from deciding the point, for the Attorney- General agreed that the two 
sums of £20,000 each should be treated as apportionable if the House 
took the view that tax was due under one head but not under the other. 
Accordingly 1 move that these two assessments should be referred 
back to the Commissioners in order that they may determine, accord- 
ing to the best of their judgment, what would be a reasonable apportion- 
ment. So much of the two sums as should be taken as paid in substi-. 
tution for the reduction of salary should be assessed, in the appropriate 
(1) (1940) 109 L.J.E.B. 486 ; (1940) A.O. 649 : 8 LT.B. Bnpp. 76. 
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years, for tax under Schedule B. The balance of the two sums which 
should be regarded as representing the purchase price of the annuity 
should escape taxation. I move accordingly. The appellant should 
have his costs of the appeal to this House, and there should be no costs 
in the Court of Appeal on either side. 

Thb Lobd Ghanobllob. — My Lords, I am authorised by my noble 
and learned friends Lord Atkin and Lord Bussell of Killowen to say 
that they concur in the opinion which 1 have just delivered. 

Lobd Thankbbion. — The Grown claims that the sum of £ 40,000 
paid to the appellant in two instalments at a year’s interval under the 
agreement of April 6, 1938, is chargeable to income-tax under Schedule 
E of the Income Tax Act of 1918, as paid to him in respect of his 
office of director and coming within the words of rule 1 of Schedule E, 
namely, *' all salaries, fees, wages, perquisites or profits whatsoever 
therefrom ". 

My noble and learned friend on the Woolsack has made sufficient 
reference to the various agreements, and I agree that in order to ap- 
preciate the two-fold consideration in return for which the £ 40,000 
was agreed to be paid, it is necessary to refer to the agreement of June 
28, 1987, the terms of which equally necessitate a reference to the 
earlier agreement of December 19, 1921. The Crown failed before the 
Special Commissioners, on the ground that the payment of £ 40,000 
was not made to the present appellant as remuneration for services 
rendered or to be rendered to him in his office as a managing director 
of the company. On appeal, by stated case, Lawrence, J., decided in 
favour of the Grown, holding that both in form and substance the pay- 
ment was made in consideration both of the release from the company’s 
obligation to pay the pension and the present appellant’s agreement to 
serve at a reduced salary of £ 2,000 per annum. As regards the latter ele- 
ment, the learned Judge held that it was clearly a profit from the office, 
and, as regards the ten-year pension, he held that, as the pension would 
have been assessable under Schedule E by virtue of Section 17 of the 
Finance Act, 1932, the sum payable in commutation thereof was assess- 
able under Schedule E, and he based this finding on the decision in 
Short Brothers, Idd. v. Inland Bevenue Commisaionert. ^ 

An appeal by the present appellant to the Court of Appeal was 
dismissed, but partly on grounds materially different from those of 
Iiawrcnoe, J. All the learned Judges differed from his statement as to 
^the assessability of a sum paid in commutation of a pension and the 
Master of the Bolls pointed out that the case of Short Brothers ^ did 

<1) (IMT) 186 Ibl. 689 ; U Tu Oat, 9SS. 
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''not support the view of the learned Judge; further, all the learned 
Judges of the Oourt of Appeal were of opinion that, if the agreement of 
1938 had expressly apportioned the consideration of £ 40,000 between 
clauses 1 and 2, the portion referable to clause 1, which released the 
pension obligation, would not have been chargeable to tax, but that the 
portion referable to clause 2, which contained the agreement to serve 
as managing director at a reduced salary, was chargeable to tax, as it 
fell directly within the decision of this house in Cameron v. Prender- 
gast} But the learned Judges — MacKinnon, L.J., dub . — held that, as 
the parties themselves had refrained from apportionment, .an apportion- 
ment by the Oourt was not permissible. Goddard, L.J., appears to have 
further held that, in view of the conditions attached to the payment of 
the pension, it would be impracticable to make such an apportionment. 

In common with all the learned Judges below, I have no doubt 
that in so far as the payment of the £ 40,000 may be referable to the 
agreement to serve as managing director at a reduced salary, there is 
liability to tax, the decision in Prendergast's Case^ being directly in 
point. It satisfies, in my opinion, the two tests, namely, (i) whether 
it arose from the office of director within the meaning of rule 1, and 
(ii) whether it is in the nature of income. I may add that I doubt 
whether the word capital ” is the exact antonym to the later 
test. While I would agree that according to common experience, 
any consideration given in return for services in the office of director 
is likely to be in the nature of income, I am not prepared to state 
dogmatically that it must in every conceivable case be so, whatever form 
it takes, as the learned Master of the Bolls and Goddard, L. J., appear 
to think. It is enough that there is no difficulty in the present case. 

In so far as the payment of the £ 40,000 may be referable to the 
agreement to accept a sum in commutation of the liability to pay a 
pension, I have nothing to add to the view expressed by my noble and 
learned friend on the Woolsack. As in Dewhursfs Case^, such payment 
did not arise from the office of director, but in spite of it. 1 also agree . 
with the view expressed by my noble and learned friend on the ques- 
tion of apportionment. I would desire to note, on the question of 
practicability, referred to by Goddard, Li. J., that the present appellant's 
accountants appear to have provided the basis for the agreed sum of 
£ 40,000, as stated in paragraph 8 of the stated case. I concur in the 
motion proposed by my noble and learned friend. 

Lobd Pobibb.— As MacKinnon, L.J, has pointed out, your Lord- 
ships are not without assistance when considering the problem which 

( 1 ) (1940) 109 I 4 .J.E.B. 486 : 1940 A.0, 549. (9) (1889) 146 L. T. 510 ; 16 Tax Gas. 606. 
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this matter presents. In Deiohurtt v. Hunter^ and Oameron v. Prender-f 
gasp, this Honse bad at least discussed the question and in my view has 
decided it. 

By the so-called “ 1988 " agreement the appellant received two 
snms of j 620,000 each and in return gave two separate considerations : 
(i) He released the company from an obligation to pay a pension of 
£4,000 a year for ten years from bis ceasing to be managing director ; 
and (ii) he agreed to serve the company at a reduced salary of £ 2,000 
(instead of as theretofore at £6,000 granted him by the 1937 agreement.)^ 

It was claimed for the Grown that both these two sums of £20,000 
were taxable as a pro'fit from the directorship, but that even if the 
former was not so taxable the commutating sums paid for each were so 
inextricably interwoven that it was not possible to ascertain how much 
was paid for the one and how much for the other, and that consequently 
the subject must pay on the whole. This was, as I understand it, the 
view of the majority of the Court of Appeal. hfacEinnon, L.J., how- 
ever, though he would himself have taken the view that each item 
would be severally taxable, held himself bonud by the principles evolv- 
ed in the two cases referred to above and therefore considered that any 
sum paid in commutation of the pension was not taxable, whereas the 
sum paid as a consideration for the agreement to serve on as managing 
director at a reduced salary was taxable. I agree that this result follows 
if the remuneration can be apportioned between salary and pension. 
As I see it, your Lordships have so decided in the oases referred to above 
and are bound by authority so to hold. 

The Attorney-General argued that this present ease differed from 
Detohwrst v. HunteP in that the sum paid in commutation of the pen- 
sion rights was paid whilst the appellant was still serving as a director 
and that the sum paid in commutation of a pension to a person so 
serving differed from that paid in respect of a pension already due to a 
director whose service had come to an end. I do not feel able to accede 
to this argument. In my view a sum received upon the sale or surren- 
der of pension rights is not taxable under Schedule E, because it is 
neitheir pension nor annuity and comes under no other heading of that 
section. It is in the headnotes to DewhursPs Case^ said to be exempt 
as being capital and not income. It is not, as I think, a pension or 
. annuity ; and therefore not income taxable under Schedule E, but I 
doubt if much assistance is to be obtained by making use of the anti- 
nomy between capital and income, l^e Attorney-General sought to dis- 
tinguish Detehufst v. HunteP on the ground that in that case the pension 
was not deferred pay whereas in this case it was, and admitted that if 
(1) (usa) IM UT. 610 : 16 Xax Om. 608. (3) 0.910) 8 LX.B. Bnpp. 76 ; (1940) AX). 649, 
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'it were not the Crown would have no claim to tax. Such a contention 
makes it necessary to determine the grounds upon which the pension 
was granted in the 1987 agreement. No special consideration is stated 
in that document : the granting of the pension apparently forms one of 
the general terms of the agreement under which the appellant promises 
to give up his right to receive one shilling in respect of each pound of 
material manufactured under his secret process. Moreover, the pension 
is payable at any moment at which he may cease to be employed as 
managing director whatever the cause, and it is apparently payable to 
his personal representatives. I cannot think that such a provision 
represents deferred pay. It looks much more like a payment in lieu of 
the stipulated reward for revealing the secret process. But it is un- 
necessary to speculate. It is a sum paid for the release of an obligation 
to provide a pension and not shown to be given instead of deferred pay. 
If so, it is admittedly not subject to tax. Just as in my opinion it 
follows, from the reasoning in Dewhursfs Case^, that any part of the 
two sums of d620,000 which was paid in respect of the surrender of the 
pension rights is not subject to tax under Schedule E, so in conse- 
quence of the decision in the Prendergast Case ® the reniaining part of 
the sum which was given in lieu of the surrendered payment of ^4,000 
as managing director is, I think, taxable as a profit from a public office. 

It only remains, therefore, to see whether the sum attributable to 
the release of the pension can be separated from that payable for the 
reduction of salary. It was only faintly argued on behalf of the Crown 
that such a division was not possible ; but it was said that there were 
no materials upon which such a calculation could be made, inasmuch 
as the cessation of the salary and the commencement of the pension 
were dependent on many unascertainable matters, amongst others on 
the appellant’s choice of the time of his retirement. No doubt there 
are difficulties, but the resultant figure seems no more incalculable than, 
say, the length of time during which an injured workman would have 
continued to earn wages had he not received his injury, a period 
difficult no doubt to ascertain, but one which, has constantly to be 
estimated in dealing with cases of personal injury. 

I agree that this appeal should be allowed in part and in part dis- 
missed, and concur in the order suggested by the Lord Chancellor. 

Appeal allowed in part and in part dismissed^ 


(1) (1932) 146 L. t. 510 : 16 tax Cas. 605, 
T 'p— n 


(2) (1940) 8 1.T.R. Suppl. 75 ; (1940) A.C, 549. 
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LATILLA V, INLAND REVENUE COMMISSIONERS. 

Thh Lobd Ohanobllob (Viscount Simon), Lobd Atkin, 

L03EtD ThANEBBTON, LoBD RUSSBLL of EiIiIiOWBN, 

Lobd Pobtbb. 

Dec. 8, 9, 10, 1942 ; Feb. 11, 1948. 

Income Tax and Subtax — Assbts Tbansfbbbbd to Rhodesian 
Company— Non-Intbbbst Dbbbntubbs Q-ivbn as Considbbation — 
Gbadual Redemption of Dbbbntubbs — Money Rbobivbd by Resi- 
dents IN United Kingdom — Liabidity to Income Tax as “ Income 
Payable ” by Vietub of Tkansfbb— Finance Act, 1936 (26 Geo. 6 
& 1 Edw. 8, c. 34), s. 18 * — ^Finance Act, 1938 (1 A 2 Geo. 6, o. 46), 
s. 28 (2). 

Partners holding two one-third shares in a Bhodesian mine in 1988 
transferred their interests to a Bhodesian company which continued to 
carry on the business in partnership with M., the third partner. The 
company, in consideration of the transfer of the partnership assets, 
allotted the retiring partners ordinary shares and non-interest hearing 
debentures in the company, which made substantial profitst Suchpro^ 
fits were not distributed as dividends, but each year money was taken 
out of the profits for the redemption of debentures and for loans to the 
debenture holders : Held, that by receiving sums in redemption of the 
debentures there was “ power to enjoy ” income of the Bhodesian com- 
pany within the meaning of section 18 (3) of the Finance Act, 1986,* and 
the right by virtue of which there was such “power to enjoy ” had been 
acquired by means of the sort of transfer to which section 18 applied. 
Trade profits made by a parser ship could be said to be income a share 
of which “ becomes payable ” to one of the partners. The company was 
entitled to call upon its partner to do whatever might be necessary, for 
example, by signing a cheque on the banking account of the partnership, 
to enable the compatm to obtain its share, and in the partnership ac- 
counts the company's undrawn share of prof its would appear as a debt 
owing to the company. Therefore it was income “payable ” to the com- 
pany, and was taxable under the Act. The recent case of City of Lon- 
don Income Tax Commissionbbs v. Gibbs [1942] (111 L. J. K. B. 801 ; 
[1942] A. 0. 402 ; 10 I.T.R. Sappl. 121) showed that the technical o»eto 
of the rsature of partnership in EngHsh law carmot always be taken 
in applying the law of income-tax. 

iecision of the Coubt of Appeal (111 L. J. K. B. 161 ; [1942] 1 
K. B. 299; 10 I.T.B. Suppl. 74) affirmed. 

* Tbit seetiom corresponds to Sec. 44-D of the Indian Income-tax Act.— Ed, 
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' Cases referred to 

City of London Income Tax Commissioners v. Gibbs [1942] (111 L. }. K, B . 301 ; [1942] 
A. C. 402 ; 10 I.T.R. Snppl. 121. 

Psalms and Hymns (Trustees of) «. Whitwell [1890] (7 T. L. R. 164 ; 3 Tax Cas. 7). 

R. «. Special Income Tax Commissioners ; Shaftesbury Homes and Arethnsa Training 
Ship, Ea parte [1922] (92 L. J. K. B. 152 ; [1923] 1 K. B. 393). 

Appeal from the judgment of the Court of Appeal. 

The facts are fully stated in the judgment of the Lord Chancellor. 

TuoJeer, K. C., and Terence Donovan, for the appellant. 

The Attorney-General {Sir Donald Somervell, E.C.), J. H. Stam^a, 
and B. P. Hills, for the respondent Commissioners. 

Their Lordships took time for consideration. 

Thb Lord Chanobllob. — Of recent years much ingenuity has 
been expended in certain quarters in attempting to devise methods of 
disposition of income by which those who were prepared to adopt them 
might enjoy the benefits of residence in this country while receiving 
the equivalent of such income, without sharing in the appropriate bur- 
den of British taxation. Judicial dicta may be cited which point out 
that, however elaborate and artificial such methods may be, those who 
adopt them are entitled ” to do so. There is, of course, no doubt that 
they are within their legal rights, but that is no reason why their efforts, 
or those of the professional gentlemen who assist them in the matter, 
should be regarded as a commendable exercise of ingenuity or as a dis- 
charge of the duties of good citizenship. On the contrary one result 
of such methods, if they succeed, is of course to increase pro tanto the 
load of tax on the shoulders of the great body of good citizens who do 
not desire, or do not know how, to adopt these manoeuvres. Another 
consequence is that the Legislature has made amendments to our in- 
come-tax code which aim at nullifying the effectiveness of such 
schemes. The question in the present appeal is whether Section 18 of 
the Finance Act, 1986, has the result of checkmating the design of 
avoiding income-tax and surtax which was the main purpose of certain 
highly artificial dispositions made in 1988. The appellant contended 
before the Special Commissioners, before Lawrence, J., and before the 
Court of Appeal that the avoidance of British taxation was not the 
main purpose of these arrangements. He failed in this contention at 
each stage. One of the reasons adduced in his printed case to this 
House is that the scheme adopted in 1988 “ was a bona fide commercial 
operation not designed for the purpose of such avoidance." If this 
were true, the scheme would have come within the exemption provid- 
ed, as the law then stood, for operations not effected for the main pur- 
pose of avoiding liability to taxation, and the appellant would escape 
tax. His counsel prudently decided to drop the contention. The 
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contrary finding adopted by the Special CommisBionere and affirmed 
by both Courts below, is, as the Master of the Soils says, " quite nn* 
assailable.” Nevertheless, if the Crown is unable to bring the scheme 
of 1933 within the range covered by Section 18 of the Finance Act, 
1986, the appellant must succeed. The issue turns on a comparison of 
the particular arrangements now before us and of the language of the 
section. 

The arrangements, so far as relevant, can be summarised as fol- 
lows. There existed in Bhodesla a partnership firm called John Mack 
& Co., which owned and worked an enterprise known as the Golden 
Valley Mine. Mr. Mack, who lived in Bhodesia, owned a one-third 
share. Four ladies, namely, the appellant’s wife, her two daughters, 
and Mrs. Jane Johnson, owned the rest. On March 20, 1983, by an 
agreement of that date, these four ladies, being all at that time resident 
in the United Kingdom, sold as from April 1, 1932, their shares in the 
partnership to a limited company formed for the purpose and registered 
on the same date under the laws of Southern Bhodesia. The company 
was named the Latjohn Trust, Ltd. The consideration was £260,000, 
satisfied by the issue to the sellers of ten thousand £1 shares, and 
260,000 debentures of £1 each. The debentures carried no interest, and 
there was no provision as to period of redemption. It is manifest that 
they were brought into existence merely in order that their redemption 
might serve as a means, from time to time, of transferring part of the 
profit of the mine to these ladies in the form of capital. The appel- 
lant’s wife was entitled to one-sixth of the consideration, namely, 
1,667 shares and 41,667 debentures. Latjohn Trust, Ltd., proceeded to 
carry on business in partnership with Mr. Mack, and the accoxmts show 
the sums receivable by the company in the various years in respect of 
its two-third share of the profits of John Mack & Co. Latjohn Trust 
Ltd., has never declared a dividend, but has applied its profits in re- 
deeming debentures. It has been the practice of the four ladies to 
borrow money from the company in anticipation of the redemption 
of debentures which they held. 

Until the Finance Act, 1986, came into force, Mrs. Latilla, as the 
result of these arrangements, was able to obtain for herself a share in 
the profits which the Latjohn Trust, Ltd., derived from the partnership 
businesB, without incurring for herself or for her husband, the appel- 
lant, any liability to British income-tax. Admittedly, by receiving 
sums in redemption of her debentures, she has ” power to enjoy ” in- 
come of Latjohn Trust, Ltd. (see sub-section (8) of Section 18 of the 
Finance Act, 1986). The decisive question is whether the right by 
virtue of which she has this power to enjoy has been acquired by 
means of the sort of transfer to which Section 18 applies. 
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^ Section 18 begins as follows : “ For the purpose of preventing the 
avoiding by individuals ordinarily resident in the United Kingdom of 
liability to income tax by means of transfers of assets by virtue or in 
consequence whereof, either alone or in conjunction with associated 
operations, income becomes payable to persons resident or domiciled 
out of the United Kingdom, it is hereby enacted as follows : (1) Where 
such an individual has by means of any such transfer either alone or in 
conjunction with associated operations, acquired any rights by virtue 
of which he has, within the meaning of this section, power to enjoy, 
whether forthwith or in the future, any income of a person resident or 
domiciled out of the United Kingdom, which, if it were income of that 
individual received by him in the United Kingdom, would be chargeable 
in income tax by deduction or otherwise, that income shall, whether it 
would or would not have been chargeable to income tax apart from the 
provisions of this section, be deemed to be income of that individual 
for all the purposes of the Income Tax Acts.” The appellant correctly 
argues that “ any such transfer ” in sub-section (1) means any “ trans- 
fer of assets by virtue or in consequence whereof, either alone or in 
conjunction with associated operations, income becomes payable ” to 

the company. He then contends — and this is the pinch of the case 

that trade profits made by a partnership cannot be said to be incotne a 
share of which “becomes payable’* to one of the partners. One 
partner, it is said, is not a creditor of the partnership ; the share of 
partnership profits to which the Latjohn Trust Co. became entitled 
could not, in this view, be described as income which “ became pay- 
able ’’ to the company. 

The answer to this argument is to be found in the 'powerful judg- 
ment of Lawrence, J., and again in a passage from the judgment of the 
Master of the Bolls which 1 would respectfully adopt as expressing 
with the greatest clearness and precision the true view of the applica- 
tion of Section 18 to the facts of this case. Speaking for the Court of 
Appeal, Lord Oreene declared his disagreement with the appellant’s 
arguments and continued : “ The share of the profits of the partner- 
ship to which the company is entitled is that share which comes to it 
in accordance with the terms of the partnership. The company is 
entitled to call upon its partner to do whatever may be necessary, for 
example, by signing a cheque on the banking account of the partner- 
ship, to enable the company to obtain its share. In the partnership 
accounts the company’s undrawn share of profits would appear as a debt 
owing to the company. If the profits were under the control of the other 
partner, the company conld by appropriate proceedings compel him to 

ip-i^ 
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pay over its share. If this is not income ‘ payable * to the company, we 
do not know what it is. With regard to the argument that it was not 
the transfer of assets which produced the income but the activities of 
the partners, we agree with the argument submitted by the Attomey- 
Qeneral that those activities are ‘ associated operations ’ within the de« 
finition of that phrase in sub-section (2). By that sub-section, so far 
as is relevant, an associated operation means, in relation to any trans- 
fer, ‘ an operation of any kind effected by any person in relation to any 
of the assets transferred *, words of the widest import which, in our 
judgment, clearly cover the operation of turning the assets to account." 

These words of the Master of the Bolls completely justify the con- 
clusion that the appellant’s attempt to avoid British income tax and 
surtax by these artificial arrangements has been frustrated by the Act of 
1936. This is not a case requiring an examination of previous autho- 
rity, but I may add that, in my opinion, the two decisions cited- by the 
appellant on the meaning of annual payment ’’ in Section 106 of the 
Income Tax Act, 1842 {Psalms and Hymns {Trustees of) v. WhitwelV 
and 12. v. Special Income Tax Commissioners ; Shaftesbury Homes cmd 
Arethusa Training Ship, fa; have no bearing here. A recent 

decision of this House in City of London Income Tax Commissioners 
V. Gibbi^ goes to show that the techincal view of the nature of partner- 
ship in English law cannot always be taken in applying the law of 
income-tax. 

I move that the appeal be dismissed with costs. 

The Lord GhaeobliiOB. — ^My Lords, 1 am authorised by my noble 
and learned friends Lord Atkin and Lord Bussell of Killowen to say 
that they concur in the opinion which I have delivered. 

Lobd Thanxbbioe. — I concur. 

Lobd Pobtbb.— The conclusion which your Lordships have to 
reach in this case depends upon the construction and effect of Sec- 
tion 18 of the Finance Act of 1936. That section and the facts upon 
which its provisions must operate in the circumstances under consider- 
ation have already been set out, and it is unnecessary to repeat them. 
The section contains a proviso exempting oases where the subject 
shows to the satisfaction of the Special Oommissioners that the transfer 
dealt with was effected for some purpose other than avoiding liability 
to taxation. This proviso was amended in 1938 so as to have a stricter 
application, but whether the earlier or later provisions be applicable the 
Commissioners have found (and it is now conceded that we are bound 
by their finding) that in the present instance they are not so satisfied, 

(1) (1890) 3 Tax Cas. 7. (2) (1923) 1 Ka 393, 

(3) (1942) A.C. 402 ; 10 LT.R. Snppl. 121, 
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, The main argument, how ever, presented to your liordships was 
centred upon the words “ payable to. ” It was said that those words 
necessitated the existence of a payer and a payee and that income could 
not become “ payable ” out of partnership funds to a company which 
was a member of the partnership. A partner, it was contended, was 
already the owner, against other things, of his share of the partnership 
profits and could no more pay himself out of those profits than an in- 
dividual could pay himself out of the profits of his own business. No 
doubt it is true to say that an individual cannot pay himself, if pay be 
used in its strict sense. But no question of an individual’s ability to do so 
arises here. The only question is whether income can be said to be 
payable to a partner out of the partnership assets. 1 think it can. 
" Payable ” is not a term of art, and though a partner cannot sue the 
partnership or the partners individually in order to recover partnership 
assets, yet, as the Master of the Bolls points out, he has at his disposal 
means whereby he can ensure that his share reaches his hands. In 
such circumstances it seems to me that the word payable ” is appro- 
priately used and accurately conveys the process by which the income 
finds its way into the pocket of the individual. It would, I think, 
not inaccurately be described as having been paid to him out of 
the partnership funds. 

The appellants, however, sought to support their argument by the 
suggestion, that, though Oases 1 and 2 of Schedule D have provided 
appropriate machinery for calculating what the profit of a business is, 
no such machinery exists in the case of Section 18 of the Act of 1986. 
They maintained that this omission showed that moneys earned by 
the personal carrying on of a business abroad, whether alone or in 
partnership, were not intended to be subject to tax under this section. 
No doubt this is a matter for consideration, but it is an element only 
and not a very important one. I can see no reason why a proper 
estimate cannot be made where the case requires it. As the Lord 
Ohancellor has already observed, the principles laid down in the cases 
quoted to your Lordships from S and 8 Tax Gas. are not applicable 
here. They deal with different wording, and in those instances no 
partnership existed. Whatever may be the true view in the circum- 
staQces which existed in them, they do not touch the case where money 
is receivable by a partner out of partnership property. 

I agree that the appeal should be dismissed. 

Appeal dismissed. 
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INLAND BilVENUB OOMMISSIONEKS 

». 

D. H. WILLIAMS’ EXEOUTOES. 

Loud Q-bebnjb, MB., Sooxi, L.J., MacKinnon, L.J. 

Feb. 17, 1943. 

‘ Inoomb * — Company Insubbd Against Loss op Dibbotobs’ 
Sbbviobs— Death opDibboxob — Payment to Company Undbb Polioy 

^Payment Not Beobivbd on Capital Aooohnt — To be Tbeatbd as 

Bbvbnhb and Liable to Inoomb-taz. 

A limited company took out a policy of insurance in the sum of 
£ 16,000, for the benefit of the company, to cover loss ensuing on the 
death or injury by accident of a director, whose special qualifications 
and experience were of value to the company. The director was killed 
by accident, and the sum assured was paid to the company, which dis- 
tributed it among the shareholders : — ^Held, affirming the decision of 
Macnaghten, J., that the sum of £15,000 must be treated as a payment 
on revenue account, and not as capital, and therefore it was assessable 
when received by a shareholder to income-tax and to surtax. The 
dvrector concerrsed was rendering services which greatly increased the 
company's revenue, and the sole purpose of insuring was to protect the 
company against an expected fall in income if his services were no 
longer available. The expected fall in revenue was reflected in the 
amount of the policy, but whether that estimate were right or not was 
immaterial. 

Cases referred to : — 

Chibbett «. Robinson & Sons (1924) 132 L.T, 26 : 9 Tax Cas. 48. 

Du Cros «. Ryall (1933) 19 Tax Cas. 444. 

MitcheU e. Noble. Ltd. (1927) 96 L.J.K.B. 484 ; (1927) 1 K.B. 719 ; 11 Tax Cas. 372. 

Mnrphy e. Gray & Co. (1940) 109 L.J.KB. 771 ; (1940) 2 K.B. 173 ; 23 Tax Cas. 223; 
9 I.T.R. Snppl. 1. 

R. V. British Colombia Fir and Lomber Co. (1932) 101 L.J.P.C. 113 ; (1932) A.C. 441. 

Appeal from a jiidgmeitt of Macnaghten, J. 

The facte are set ont in the judgment of Lord Greene, M.B. 

Daynes, K.C., and Sorimgeour, for the Appellants. 

The Attorney- General (Sir Donald Somervell, E.C.) and B.P. Hills, 
for the Bespondents. 

JUDGMENT. 

Lobe Gbbenb, M.B. — It is conceded in this appeal that if the sum 
in question was not of a nature to attract income*taz in the hands of 
the company it cannot be tazed in the hands of the shareholder, whose 
executors are the appellants, either for income-tax or for surtax. The 
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,Bole question, therefore, which we have to consider is whether or not 
this snm was in the hands of the company a receipt on capital account, 
or a receipt on revenue account. The fact that the company has agreed 
to have it treated as between itself and the Inland Bevenue as a receipt 
on revenue account cannot bind the present appellants, who are not 
affected by the view which the company may have taken. 

The difficulty lies, as it does so often, in the application of princi- 
ples to the facts of an individual case ; and in this class of case, different 
minds may well take different views. 1 have come to the conclusion 
that the decision of Macnaghten, J., was right. The first thing to do is 
to examine the nature of the payment which the company received. It 
was a sum of £ 15,000, received under a policy taken out for the benefiii 
of the company covering injury or death by accident of Mr. Crawford, 
one of the directors of the company. It was a very small company. 
There were three principal shareholders and directors, and Mr. Craw- 
ford was a gentleman who had very special experience and knowledge 
of bloodstock, with the sale and purchase of which the company’s busi- 
ness was mainly concerned. The nature of his special value to the 
company is set out in the case stated, and I need not read the passages 
which refer to it. The company adopted the policy of effecting insur- 
ances of a similar character in respect of Mr. Crawford and also in 
respect of the other two directors, who, in different ways, appear to 
have had qualifications and experience of special value to the company. 
But Mr. Crawford obviously stood in a category by himself. The 
object of the insurance was not to cover any temporary loss. That is 
stated in the case, although when one comes to look at the policy it is 
not quite clear how that conoluBion was reached by the Special Com- 
missioners. But the suggestion out of which the insurance materialised 
was that, in the event of Mr. Crawford’s death, the company’s business 
would suffer and his family would not get much for his shares. The 
latter part of that sentence does not seem to alter the real character 
and object of this insurance, which was quite clearly to give the com- 
pany some money to make up for the loss which it would suffer if it 
were deprived of the very valuable services of Mr. Crawford. 

It is clear from the case that Mr. Crawford was not bound to the 
company by any contract. He could have severed his connection with 
it, or he could have ceased to perform the very useful services which he 
was performing. But that, to my mind, does not affect the matter. 
From the business point of view Mr. Crawford’s connection with the 
company was one which obviously was likely to endure, and the 
absence of any contract of service binding him to the company does not 
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alter the business position, which was that, so long as he remained ^ 
there, he would naturally continue to do what he had done in the past 
and give the company the benefit of his great experience. The case, 
therefore, may be treated, it seems to me, in exactly the same way as a 
case in which a valuable servant is bound by a contract, long or short, 
and the benefit of his services is protected, so to speak, by a policy of 
insurance taken out by the employer. The policy contained what is 
called a compensation schedule, and it is, on the face of it, perhaps 
more appropriate to a policy designed to compensate an individual in 
respect of injury by accident ; but that was not the object of this policy. 
It was not a policy such as that dealt with in the case of Murphy v. 
Gray A Co^ The object of the policy in that case was to put the com- 
pany in funds in respect of payments to employees which, either through 
a legal obligation or through a moral obligation, it might be called 
upon to make. In that respect it differs from the purpose of the pre- 
sent policy, which was not to enable the company to make payments 
to Mr. Crawford, but to give the company something to make up for 
the loss which the company would sustain if it were to be deprived of 
Mr. Crawford’s services. Under the policy a sum of £ 15,000 was 
payable in the case of death or disabling injuries of a specified character, 
the occurrence of which would obviously have interfered with his 
services, or deprived the company of them altogether ; then there is a 
provision of dB 50 a week in respect of temporary partial disablement 
from engaging in or giving attention to profession or occupation. 
Bearing in mind the object of this policy, if Mr. Crawford had, for 
instance, suffered a temporary disablement over a period of six months, 
and the company had thereby been deprived of his services during that 
period, the company would, under this policy, have been receiving 
£60 a week, and that £ 50 a week would have been received by it not 
for the purpose of handing it over to Mr. Crawford but for the purpose 
of putting it into its own coffers in order to make up in whole or in 
part for the loss which it would suffer by being deprived of his services 
during that period. The provisions of the policy therefore fall into 
line with the general purpose which the company had in taking it out. 
In point of fact, what happened was that Mr. Crawford unfortunately 
was killed in an accident. The company therefore was deprived for 
ever of his services in the future, and its assets were increased by the 
sum of £ 15,000 received under the policy. That sum was distributed 
among the shareholders. What we have to cousider is whether that 
sum of money received in the circumstances which I have stated and 
being of the nature which I have stated, i^i to be treated for income-tax 
purposes as capital or income^ 

a) (1940) 23 Tax Cas. 223 ; 9 I.T.R. Snppl. 1. 
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It is nsefnl to consider whether there is any broad class into which 
payments of this character can be said to fall. I think it jnst to ob- 
serve as a purely general proposition that in the case of a trading com- 
pany both goods and services fall into the same class. The expenditure 
incurred in procuring the goods or producing the goods in which a 
person trades and the benefits derived from disposing of those goods are 
obviously of a revenue character. Similarly the expenditure incurred 
by a person in securing the services of his employees and the benefits 
derived from those services, reflected as they are in the output and pro- 
fits of the employer, are again, generally speaking, of a revenue 
character. The matter can be carried a little further in the case of 
goods. Not merely are the profits derived from the sale of goods in 
which a person trades of a revenue character, but insurance moneys 
received in respect of the lose of trade goods are proper receipts to ap- 
pear in a revenue account. If a company insures its stock of goods 
against fire and that stock is destroyed by fire, however great and valu- 
able it may be, the receipts must be treated in exactly the same manner 
as receipts from a sale of the goods would have been treated. The 
trader, it is true, as has been said, does not trade in fires but in goods, 
but if he disposes of the whole of his stock by sale, or if the whole of 
his stock is destroyed by fire and the insurance money in received, there 
can be no ground for differentiating for tax purposes between the pur- 
chase money and the insurance money. 

It seems to me that the benefits derived from a service contract 
fall into the same broad class. Suppose a company has a particularly 
valuable servant engaged under a contract of service. So long as that 
contract remains in force the salary which the company pays is expen- 
diture on revenue account. The benefits which the company receives 
are reflected in its output and the profits that it makes. They are 
equally matters for revenue account. If during the course of that em- 
ployment the servant is temporarily incapacitated, the company’s 
revenue account is affected by reason of the fact that during the incapa- 
city it produces less goods or earns less profits. It may say to itself : 
« The services of this employee are so important for our business that 
it is worth our while by way of insurance to protect ourselves against 
the loss which we shall suffer in our trade if he is temporarily incapa- 
citated.” That loss is, of course, of two kinds : (1) the payment of 
salary during the incapacity, and (2) the actual lose of the profits which 
the company would otherwise have made. If the company takes out a 
policy for a sum which the directors estimate will fairly represent the 
loss or part of the loss— it matters not which — that they will suffer if 
they are deprived of those services, can ft be said that the £ 50 a week 
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or whatever the figure may be, that the company receives under such 
a policy is anything but a revenue receipt ? It seems to me that the in- 
surance moneys received to cover the company against the revenue loss 
which it snfTers by being deprived of those services are receipts on 
revenue account and nothing else. But supposing the company carries 
the matter a step further and says: “ We shall suffer loss not merely by 
the temporary incapacity of our servant, but if he dies during the 
period of service we shall suffer a very much greater loss ”, and, with 
that in mind, it decides to extend the insurance to cover the death of 
this valuable servant and insures his life accordingly for a lump sum. 
Whether or not, the directors’ estimate of the loss which they will 
suffer by the death of that servant is accurately reflected in the sum 
which they fix for his insurance is neither here nor there. The im- 
portant matter is the object of the insurance, which may or may not 
be entirely achieved according to the accuracy of the estimate made. 
What would be the position if after taking out that policy the employee 
happened to die, with the result that the company was deprived of those 
benefits on revenue account which it would have received if it had 
continued to enjoy his services ? 

There is no magic here in th.e distinction between a lump sum 
and a periodical sum. The question is : What is the nature of the 
sum? — and although the fact there is a lump sum paid once and 
for all rather tends to colour the question and to make one inclined to 
regard it as of a capital nature, that, in my opinion, is apt to be mis- 
leading. To go back to the example I took a moment ago of temporary 
incapacity, I myself cannot see what difference there can be between a 
case where the insurance takes the form of a weekly payment and a 
case where it takes the form of a lump-sum paymeut to cover some de- 
fined period. Similarly in the case of death, the fact that a lump sum is 
paid cannot, in my view, differentiate the case from one where a period- 
ical payment is made year by year under a policy during the unexpired 
part of the contract of service. Suppose that the policy, instead of pro- 
viding that the company should receive a lump sum on death, provided 
that during the remainder of the period of service between the death 
and the end of the term the company should receive a yearly sum, the 
object being to compensate it for the estimated loss it would sustain, 
I cannot see that there oan be any difference between the two cases. 
My view that insurance moneys received in circumstances such as those 
which I have described are really receipts on revenue account oan be 
tested in the case, for instance, of a particularly valuable commission 
agent. A company might be in a position to estimate with very con- 
siderable accuracy the amount of business which it yras likely to ^et 



1943J INL. SBV. COMMAS. V. WILLIAMS’ BZEOUIOfiS 89 

from a particular commiBsion agent, and it might be in a position to 
fi:r very closely the appropriate sum for insurance against his incapa- 
city ox death. It seems to me that whether the amount of the insur- 
ance is fixed on an estimate which in the circumstances can be made 
with substantial accuracy ox whether it is fixed on the basis of a broad 
estimate by the employer, as to the sum for which it will be worth his 
while to insure the employee makes no difierence. Therefore, it seems 
to me that in this case the receipt must be treated as a receipt on 
revenue account. 

The matter can be looked at from rather a different point of view. 
I do not wish to lay down any general. proposition which would lead 
to the result that the test in the case of payments is necessarily the same 
as the test in the case of receipts. In the case of payments the q[ues- 
tion whether they are to be treated as deductible expenses is com- 
plicated by the special provisions of the Income Tax Acta which lay 
down certain categories of expenditure which are not deductible. Sut 
looking at the matter from the broader point of view, on the question 
whether a particular item of expenditure or a particular item of receipt 
falls into the category of revenue expenditure or a receipt, or capital 
expenditure or receipt, I think assistance is to be obtained from exami- 
nation of cases which have dealt with the question of expenditure. I 
do not propose to go into the various oases which have been cited to us, 
but the case of Mitchell v. Noble Ltd} is perhaps the best example. 
That was a case, putting it shortly, in which the company found it 
advisable to pay money in-order to get rid of a servant whose services 
they no longer required and who in point of fact was embarrassing to 
the company. It was held that the sums paid in order to get rid of 
that servant were admissible deductions. When an employer or a 
company finds it desirable to expend money in getting rid of an onerous 
contract of service, the expenses incurred are revenue expenses, but it 
does not seem to me to follow that the money received in respect of 
the loss of a beneficial contract of service falls into the same category ; 
and, apart from the fact that no actual contract existed, that appears to 
me to be the present case. There is one more case to which I may 
refer, the case in the Privy Council to which our attention was called : 
R. V. British Columbia Fir and Lumber Co,* It is true that the 
Income Tax Act which was being dealt with there was different in 
language from our own Income Tax Acts, but it does afford an 
illustration of what happens in the matter of insurances of a particular 
character. I think the result of that case is of general application in 

(1) (1927) 11 Tax Cas. 372. (2) (1932) A.C. 441. 
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this sense : the particular matter of insurance that was being dealt with 
there was an insurance against loss of profits. A manufacturer can, 
of course, insure his factory against fire. The receipts from that 
insurance will obviously be capital receipts. Sut supposing he goes 
further, as the manufacturer did in that case, and insures himself 
against the loss of profits which he will suffer while his factory is out 
of action, it seems to me it is beyond question that sums received in 
respect of that insurance against loss of profits must be of a revenue 
nature. Similarly the moneys received under a policy of insurance 
against the loss of profits through the loss of a valuable servant must 
in essence be receipts of a revenue nature. As I have already said, I 
can draw no distinction between the case where the receipts under 
such an insurance take the form of periodical payments and the case 
where they take the form of a lump sum paid down. 

The cases which were relied upon by counsel for the appellants do 
not, in my opinion, support his proposition. The two main ones were 
Ohibbett v. Bobison d 8ons^ and Du Cros v. ByaW. The former was 
a case in which a firm of ship managers, whose sole business consisted 
in managing the ships of a particular company, received in the liquida* 
tion of that company a sum of £60,000. The question was whether 
that sum ought to be treated as part of the profits of their business. 
When the employing company went into liquidation the business of 
the firm of ship managers came to an end, and the receipt was held to 
be not a receipt from business activities, but in the nature of a volunt- 
ary payment, made as compensation for the loss of the profits of their 
employment under the company which had terminated. It seems to 
me that that stands in quite a different category from the present case. 
The other case, Du Cros v. Byall was a case in which the general 
manager of a company working on a fixed salary and a commission on 
profits had a contract for a fixed term which was repudiated by the 
employing company. He brought an action which was compromised, 
and the question was whether the large sum paid as agreed damages 
under that compromise was assessable under Schedule E. The con- 
tract of service was at an end. The source of lucome had disappeared, 
and the sum paid by way of damages could not be regarded as a sum 
derived from the employment. It was something which arose outside 
the employment. It was something to which Mr. Du Oros became 
entitled by reason of the disappearance of the employment. It was 
therefore again of quite a different character from insurance moneys 
received by a going concern in order to recoup it for the loss suffered 
through the death or disablement of a valuable servant, or, as in this 
case, of a person associated with the company without a contract of 
service whose services, from a business point of view, the company 
might reasonably anticipate would continue. 

In my opinion, as I have said, the learned Judge came to the right 
conclusion in this case, and the appeal must be dismissed with costs. 

Soon, LJ'. — I agree. 

MaoEinnok, L.J. — I agree. Appeal dismissed. 

Leave to appeal to the Bouse of Lords, 
(a) 1935) 19 Tax Cas. 444. 


(1) (19a4>9TaxCaa.4S. 
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INCOM&TAX PROCEEDINGS VALIDITY ORDINANCE, 1943.* 
Obdinanob No. IV of 1943. 

AN OBDINANGE 


to establish the validity of certain appointments as Income-tax 
Officers of, and certain proceedings under the Indian Income-tax Act, 
1922, taken by, persons designated as Assistant Income-taa Officers, 
Whbbbas an emergency has arisen which makes it necessary to 
establish the validity of certain appointments as Income-tax Officer of 
and certain proceedings nnder the Indian Income-tax Act, 1922, taken 
by, persons designated as Assistant Income-tax Officers : 

Now, THBBEFOBB, in exercise of the powers conferred by Section 72 
of the Government of India Act, as set ont in the Ninth Schedule to 
the Government of India Act, 1936, the Governor-General is pleased to 
make and promulgate the following Ordinance : — 

1. (i) This Ordinance may be called the Income- 
Short title and Proceedings Validity Ordinance, 1943. 

commencement /„\ tj. i. Ti • x a ■ j. 

{2) It shall come into force at once. 


Where, whether before or after the commencement of this 
Ordinance, any person designated as an Assistant In- 
come-tax Officer has been appointed to be or to 
discharge the functions of an Income-tax Officer for 
any of the purposes of the Indian Income-tax Act, 
1922, and where, whether before or after the commen- 
cement of this Ordinance, a person designated as an 
Assistant Income-tax Officer, appointed to be or to discharge the func- 
tions of an Income-tax Officer, has given or served any notice or taken 
any action whatsoever under the said Act for the purpose of or in con- 
nection with the making of an assessment under the said Act, such 
person shall be deemed to be and always to have been validly appoint- 
ed as an Income-tax Officer for the purposes of the said Act, and no 


2 . 


VaUdity of ap- 
polntment as In- 
come-tax Officer of 
Assistant Income- 
Tax Officer and of 
proceedings taken 
by them. 


• This Ordinance which was published in the Gazette of India extraordinary dated 
January 16, 1943, seeks to remove the difficulty caused in the administration of Income-tax 
law by the recent decision of the Bombay High Court in GovMram Sharia, In re, reported 
infra at p. 104.— Ed. 

N— 
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act purporting to have been done by Buoh person as an Income-tax ^ 
Officer, and no notice purporting to have been given or served by snch ‘ 
person as an Income-tax Officer shall be called in question merely on 
the ground of any irregularity or defect in the manner of his appoint- 
ment as an Income-tax Officer. 

INCOME-TAX REFERENCES AND APPLICATIONS - MADRAS 
HIGH COURT RULES.* 

The following rules shall regulate the procedure to be adopted in 
regard to references and applications to the High Court under Sec- 
tion 66 of the Act, as amended by Fart 11 of the Indian Income-tax 
(Amendment) Act, 1939, read with the Government of India Noti- 
gcation No. 2, Finance (Central Eevennes) Income-tax, dated 18th 
January 1941 : — 

1. Beferences under Section 66 (1) of the Act by the Appellate 
Tribunal stating a case for the opinion of the High Court shall, on 
receipt thereof by the Begistrar, be numbered as Beferred Cases but no 
Court fee shall be levied on such references by the Begistrar. 

2. The Begistrar, Appellate Tribunal, shall together with the letter 
of reference submit two copies of the said letter and of any records 
necessary for the consideration of the reference. 

8. (a) On the said reference being numbered as a Beferred Case, 
the Begistrar shall fix a day for the hearing of the case and intimation 
thereof shall be given to the Appellate Tribunal and to the Commis- 
sioner of Income-tax. 

(b) Within a fortnight of the receipt of the intimation referred 
to in sub-clause (a) above the Commissioner of Income-tax shall file a 
memorandum giving particulars for service on the parties concerned 
in Form I of Appendix lY of Appellate Side Buies with Court-fee 
labels attached for the fees prescribed for service of notice on them. 

4. (a) Any application under Section 66 (2) of the Act requiring the 
Appellate Tribunal to state a case for the opinion of the High Court 
shall be by a Civil Miscellaneous Petition. The petition shall be veri- 
fied and shall contain in precise language a statement of the point of 
law upon which the case is to be stated and shall set out concisely the 
material facts and the proceedings which have taken place before the 
Income-tax Officers and the Appellate Tribunal. Copies of the orders 
of the Income-tax Officer, of the Appellate Assistant Commissioner of 
Income-tax and of the Appellate Tribunal under Section 83 (4) of the 
Act out of which the question of law arose and under Section 66 of the 
Act refusing to state a case shall be filed with the petition. 

* Pnblisbed ia tha Fort St. George Gazette enpplement dated March 31, 1942, 
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^ {b) An Applieation under Section 66 (3) of the Act shall also be 

by a Civil Miscellaneous Petition which shall be verified and which 
shall set out concisely the proceedings which have taken place before the 
Appellate Tribnnal. It shall be accompanied by two copies of the 
orders of the Appellate Tribunal disposing of the case. 

5. With the petition shall be filed two spare copies thereof and of 
the orders referred to in rule (4) supra. The two spare copies of the 
petition and orders shall be neatly typed on substantial white paper, 
paged, indexed and stitched in booh form. The petition shall also be 
accompanied by a memorandum giving particulars for service on the 
respondent in Porm Ko. I of Appendix lY, Appellate Side Buies 
with court-fee labels attached for the fees prescribed for service of 
notice on him. 

6. (a) As soon as the Begistrar fixes a day for the hearing of the 
Beferred Case or Petition, a notice of the date of hearing in the form 
herewith annexed shall be issued to the parties concerned. 

(6) The rules in Chapter YII of the Appellate Side Buies shall, 
as far as may be applicable, apply to the service of notices in Beferred 
Oases and Petitions under Section 66 of the Act. 

7. Beferences under Section 66 (1) and Applications under Sec- 
tion 66 (2) or (8) of the Act shall be posted as soon as service of notice 
has been effected before such Bench of two Judges as the Chief Justice 
may from time to time appoint. 

8. All cases referred or stated by the Appellate Tribunal shall, as 
far as possible, be divided into paragraphs, numbered consecutively and 
shall concisely state such facts and refer to such documents, with 
copies of the latter annexed, as may be necessary to enable the Court 
to decide the question raised thereby. 

9. The Appellate Tribunal shall settle the case in its final form, 
forward the case as thus settled to the High Court and supply three 
copies thereof to the Commissioner of Income-tax and the Assesses, 
intimating to them at the same time, the date on which the case stated 
by the Tribunal was sent to the High Court. 

10. Upon the argument of such Beference or Petition, the Court 
and the parties shall be at liberty to refer to the whole of the contents 
of the documents annexed to the case. 

11. The statement of the case shall set out in the concluding 
paragraph thereof the point of law to be decided as stated in the appli- 
cation of the assessee or of the Commissioner of Income-tax or any 
modified form thereof which the High Court may have ordered. 

12. The Court disposing of the case shall fix the fees payable by 
or to either party in its absolute diseretion. 
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Aneexube. 

Form of notice undcT ruled* 

In the High Ooubt op Judioatubb at Madbas* 

Appellate Side* 

Referred Case No* of 19 ■ 

C. M. P. No. of 19 . 

... Applicant in on the file 

of the Appellate Tribunal 
Petitioner. 
versus 

... Bespondent in on the 
file of the A ppe llate Tribunal 
Respondent. 

Take notice that a case has been stated and referred by the Appel- 
late Tribunal for the opinion of the Honnrable Judges of the High 
Court under the date the day of 19 

or that a petition has been made to the High Court on the 
day of 19 

by the above-named petitioner to require the Appellate Tribunal to 
state a case and refer it to the High Court for the opinion of the 
Honourable the Judges or to require the Appellate Tribunal to treat 
the application made by him to the Appellate Tribunal under Sec- 
tion 66 (1) of the Act as made within the prescribed time. You are 
hereby required to appear before the said High Court on the 

day of 19 in person or by a duly 

authorized pleader and be prepared to argue the said reference or peti- 
tion and that, in default of your appearance, the said reference or peti- 
tion may be heard or determined in your absence. 

By virtue of the powers conferred by the Government of India Act 
1936 (26 Geo., 5 Ch. 2), the Letters Patent of the High Court of Judi- 
cature at Madras as amended from time to time and of all other powers 
hereunto enabling, the High Court has made the following amendments 
to the rules of the High Court, Original Side, 1927. They shall come 
into force on the date of publication in the Fort 8t. George Oasette* 

(1) In Order XLYIl, the following shall be substituted for the 
preamble to the Order, namely : — 

The following rules shall regulate the procedure to be adopted in 
regard to Beferences and Applications made to the High Court under 
Section 66 of the Act before its amendment by Part II of the Indian 
Income-tax (Amendment) Act, 1989, read with the Government of 
India Notification No. 2, Pinance (Central Bevenues) Income-tax, dated 
18th January 1941. 

(2) In Order XLYIl, in rule 8, for the words “Such Bench of three 
Judges,” the words Such Bench of two Judges ” shall be substituted, 

* Published in the Fort St. George Gssette eupplement dated March 31, 1942. 
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THE INDIAN FINANCE ACT. 1943. 

(Act Vni of 1943). 

[deceived the assent of the Governor-G-eneral on the 
2gth March, 1943.] 


An Aot, to fix the duty on salt manufactured in, or imported by 
land into, certain parts of British India, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, to continue for a further 
period of one year the additional duties of customs imposed by Section 6 
of the Indian Finance Act, 1942, to fix rates of Income-tax and si«per-tax, 
to continue the charge cmd levy of excess profits tax and fix the rate at 
which excess profits tax shall be charged, and to amend the Indian 
Finance (Supplementary and Extending) Act, 1981. 

Whereas it is expedient to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, to fix maximum 
rates of postage under the Indian Post Office Act, 1898 (VI of 1898), 
to continue for a further period of one year the additional duties of 
customs imposed by Section 6 of the Indian Finance Act, 1942 (XII of 
1942), to fix rates of income-tax and super-tax, to continue the charge 
and levy of excess profits tax and fix the rate at which excess profits 
tax shall be charged, and to amend the Indian Finance (Supplementary 
and Extending) Act, 1981 ; 

It is hereby enacted as follows : 

Short title and (1) Act may be called the Indian Finance 

aatent. Act, 1943. 

(2) It extends to the whole of British India. 


Income-tax and 6 . (1) Subject to the provisions .of sub-sections (2) 
super-tax. aacl (8), — 

(a) income-tax for the year beginning on the 1st day of April, 
1943, shall be charged at the rates specified in Part I of Schedule II 
increased in the cases to which sub -paragraph (b) of paragraph A and 
paragraph B of that Part apply by a surcharge for the purposes of the 
Central Government at the rate specified therein in respect of each such 
rate of income-tax, and 

(b) rates of super-tax for the year beginning on the let day of 
April, 1943, shall, for the purposes of Section 65 of the Indian 
Income-tax Aot, 1922, be those specified in Part II of Schedule II 
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inoreased in the cases to which paragraphs A, B and C of that part ^ 
apply by a surcharge for the purposes of the Central Government at 
the rate specified therein in respect of each such rate of super-tax. 

(2) In making any assessment for the year ending on the Slat day 
of March, 1944,— 

(a) Where the total income of an assessee, not being a com- 
pany , includes any income chargeable under the head “ Salaries ” or 
under the head Interest on Securities ” or any income from dividends 
in respect of which he is deemed under Section 49B of the Indian In- 
come-tax Act, 1922, to have paid income-tax imposed in British India, 
the Income-tax payable by the assesses on that part of his total income 
which consists of such inclusions shall be an amount bearing to the 
o a atnount o income-tax payable according to the rates applicable 
under the operation of the Indian Finance Act, 1942, on his total in- 

f?™® as the amount of such inclusions bears to 

his total income ; 

I a total income of an assessee, not being a company, 

me u es any income chargeable under the head “ Salaries ” on which 
supe^ ax as oi-‘ might have been deducted under the provisions 
of sub-section (2) of Section 18 of the Indian Income-tax Act. 1922, the 
super- ax paya e y the assessee on that portion of his total income 
whi^ consists of such inui^,io „3 shall be an amount bearing to the 
0 a amoTin o snper-tax payable according to the rates applicable 
t.nd« op«.t.on th. Fm»o. Aot. 1M2. <m hi, loM in- 

come e Bam, proportion a. of such molnBion, bear, to 

ins total income. 


1 QQQ r ° ^^loh Section 17 of the Indian Income-tax Act, 

f-hftt ^ t * ■!? shall he determined as provided in 

nf i-hia +• ^ • *®^®*^®'ice to the rates imposed by sub-section (1) 

of this section, and m .. 

. +r,. , ‘•"Oordanoe with the provisions of sub-section (2) 

of this section where applicable. 

P^’^poses of this section and of the rates of tax 

M dAf Arm'n t-'h “ ^otal income ” means total income 

as determined for the . , , 

na.T. Ur. j t'wpoBes of income-tax or super-tax, as the case 

Act 1922 *****°*^ the provisions of the Indian Income-tax 

BeotilMStrt«*B*hau“h (1) ®^b. 

of paragraph A of Part ? sub-paragraph (a) 

depo8it8*w?ththeCentram°* Schedule n applies where the asseseee 

ance with such oouditill ““““ 

ptesoribe for the purposes !v 

if »es of this sub-section an amount representing • 
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not less than one rapee for every complete unit of tvrenty-five rnpees 
'by which his total income exceeds seven hundred and fifty rupees. 

(6) A deposit made in accordance with the provisions of sub* 
section (6) shall not in any way be capable of being charged and shall 
not be liable to attachment under any decree or order of any Civil, 
Bevenue or Criminal Court in respect of any debt or liability incurred 
by the depositor and neither the Official Assignee nor any receiver 
appointed under the Provincial Insolvency Act, 1920, shall be entitled 
to or have any claim on any such deposit. 

(7) Where the total income of an assessee referred to in sub* 
paragraph (b) of paragraph A of Parti of Schedule II does not exceed 
six thousand rupees, an amount representing one rupee for every 
complete unit of two hundred rupees of his total income as reduced by 
the income, if any, exempt from tax under any provision of the Indian 
Income 'tax Act, 1922, or any notification issued thereunder shall be 
funded for the assessee’s benefit and shall be paid to him on such date, 
not more than twelve months after the termination of the present 
hostilities, as the Central Government may fix : 

Explmation , — In computing the amount to be funded under this 
sub-section if there is an incomplete unit amounting to one hundred 
rupees or more it shall be reckoned as a complete unit of two hundred 
rupees. 

(8) Notwithstanding anything contained in sub-section (7) of 
Section 8 of the Indian Finance Act, 1942, the amount to be funded 
under that sub-section for the assessee’s benefit in respect of any 
assessment for the year ending on the Slst day of March, 1943, shall be 
calculated on his total income as reduced by the income, if any, 
exempt from tax under any provision of the Indian Income-tax Act, 
1922, or any notification issued thereunder. 

(9) The Central Government may, by notification in the official 
Gazette, make rules prescribing the manner and conditions referred to 
in sub-section (5). 

6. (1) In sub clause (a) of clause (6) of Section (2) 
of the Excess Profits Tax A.ct, 1940, for the words 
proats tax. and figures “ Slst day of March, 1948 ” the words and 

figures “ Slst day of March, 1944 ” shall be substituted. 

(2) The excess profits tax imposed by Section 4 of the Excess 
Profits Tax Act, 1940, shall, in respect of any chargeable accounting 
period beginning after the Slst day of March, 1943, be an amount 
equal to sixty-six and two-thirds per cent, of the amount by which the 
profits of the business during that chargeable accounting period exceed 
the standard profits. 
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SCHEDULE II. 

(See Section 5). 

PAET L 

Bates of Income-tax. 

A. — ^In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons not being a case to 
which paragraph B of this Part applies : — 

(a) Where the total income does not exceed Es. 2,000'— 

Rate. 

1. On the first Rs. 750 of total income . Nil. 

2. On the next Rs. 1,250 of total income . Six pies in the rupee. 

Provided that no tax shall be payable on a total 
income which does not exceed Rs. 1,500. 

(I/) Where the total income exceeds Bs. 2,000— 

Rate. Surcharge. 


1. On the first Rs. 1,500 of total income . Nil. Nil. 

2. On the next Rs. 3,500 of total income . Nine pies in the rupee Six pies in the rupee. 

3. On the next R& 5,000 of total income . One anna and three Ten pies in the rupee. 

pies in the rupee. 

4. On the next Rs. 5,000 of total income . Two annas in the One anna and four pies 

rupee. in the rupee. 

5. On the balance of total income . Two annas and six One anna and eight pies 

pies in the rupee. in the rupee. 

B. — ^In the case of every company and local authority, and in 
every case in which under the provisions of the Indian Income-tax Act, 
1922, income-tax js to be charged at the maximum rate — 

Rate Surcharge. 

On the whole of total income , Two annas and dx One anna and eight pies 

pies in the rupee. in the rupee. 


PAET II. 


BaU. of Super-tax. 

A, — ^In the case of every individual, Hindu undivided family, un- 
registered firm and other association of persons, not being a case to 
which paragraphs B and G of this Part apply — 


1. On the first Rs. 25,000 of total income. 

2. On the next Rs. 10,000 of total income. 

3. On the next Rs. 20,000 of total income. 

4. On the next Rs. 70,000 of total income. 

5. On the next Rs. 75,000 of total income. 

6. On the next Rs. 1,50,000 of total in- 

come. 

7. On the next Rs. 1,50,000 of total in- 

come. 

8. On the balance of total income. 


Rate. Surcharge. 

Nil Nil. 

One anna in the rupee. One anna in the rupee. 

Two annas in the One anna and s ix pigs 
rupee. in the rupee. 

Three annas in the Two annas in the rupee, 
rupee. 

Four annas in the Two annas and six pies 
rupee. in the rupee. 

Five annas in the Three annas in the 
rupee, rupee. 

Six annas in the rupee. Three annas in the 
rupee. 

Seven annas in the Three anting and six pies 
rupee. in the rupee. - 
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the case of every local authority— 

On the whole of total income. One anna in the rupee. One anna in the rupee. 

the case of an association of persons being a co-operative 
society, other than the Sanikatta Saltowners ’ Society in the Bombay 
Presidency, for the time being registered under the Go-operative Socie- 
ties Act, 1912, or under an Act of the Provincial Legislature governing 
the registration of Go-operative Societies — 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total income, NU. m, 

2m On the balance of total income* One anna in the rupee. One anna in the rupee. 

D.— In the case of every company— 

Rate. 

On the whole of total income Two annas in the 

rupee. 


STATEMENT OF OBJEGTS AND BEASONS. 

The object of this Bill is to continue for a further period of one 
year the existing rate of salt duty ; to increase the postage rate on 
letters exceeding one tola ; to continue the additional duties imposed 
by Section 6 of Act XII of 1942 and to increase the corporation tax 

and the Gentral surcharge on income-tax and super-tax. 

* * ♦ 

6. Clause S provides for the continuance for a further period of 
one year of the existing basic rates of income-tax and super-tax and 
for certain graded increases in the surcharges on income-tax and 
super-tax. 

6. Clause 6 provides for the continuance of the excess profits tax 

at the rate of 66§ per cent. 

• ♦ * 


INDIAN FINANCE GNCOME-TAX) RULES, 1943. 

Notification No. 48(24) — LT.I42 dated 8rd Aprils 1943. 

In exercise of the powers conferred by sub-section (9) of Section 6 
of the Indian Finance Act, 1943 (YIII of 1943), the Gentral Government 
is pleased to make the following rules for prescribing the manner and 
conditions referred to in sub-section (5) of Section 6 of the said Act, 
namely : — 

1. These Buies may be called the Indian Finance (Income-tax) 
Buies, 1943. 

2. The Indian Finance (Income-tax) Buies, 1942, prescribed for 
the purposes of sub-section (6) of Section 8 of the Indian Finance Act, 
1942, shall apply for the purposes of sub-section (6) of Section 6 of the 
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Tuflian Finance Act, 1948, subject to the following modifications andr 
additions, namely : — 

In the said Buies — 

(a) for the words, brackets and figures “ sub-section (6) of Sec- 
tion 8 of the Indian Finance Act, 1942 '* wherever they occur the 
words, brackets and figures “ sub-section (6) of Section 6 of the Indian 
Finance Act, 1948 ” shall be subsiitated. 

(b) for the second proviso to rule S the following proviso shall 
be substituted, namely — 

“ Provided further that in the case of a person whose total income 
includes any income chargeable under the head ‘ salaries ’ or under the 
head ' interest on securities ’ from which tax has been deducted under 
Section 18 of the Indian Income-tax Act, 1922 (XI of 1922), or divi- 
dends in respect of which he is deemed under Section 49 B of the said 
Act to have paid income-tax himself in British;India, the amount of the 
tax deducted or paid at source may, if he elects to discheurge his liability 
to tax by making a deposit, be transferred wholly or in part, as the case 
may be, to his income-tax, Defence Savings Bank account and credited 
to the deposit referred to in the foregoing provisions of this rule. If the 
amount of tax deducted at source is less than the minimum deposit 
required to be made in respect of his total income the deficiency shall 
be made good by him by making a deposit in the manner required by 
this rule. If the amount of tax is in excess of the minimum deposit 
the excess shall on his application be refunded to him.” 

(c) in rule 3 after the new second proviso the following further 
proviso shall be inserted, namely : — 

“ Provided further that a person, whose total income of the previous 
year includes any income chargeable under the head ‘ salaries* in respect 
of which the option of having the appropriate portion of the deposit 
deducted from his salary was exercised by him under any rule for the 
time being in force, may make a further deposit, if necessary, to cover 
the liability, if any, in respect of his total income including salary.” 

(d) in rule 6 the words ” and is not a person from whose salary 
a deposit has been deducted under rule 8 ” shall be omitted. 

(e) in Form A annexed to the said Buies for the figures “ 1942 ” 
the figures “ 1943 ” shall be substituted and the following shall be added 
to paragraph 2 thereof — 

*‘In respect of the income from salaries/interest on securities/ 
Dividends shown in paragraph 1 a sum of Bs. has been 

deducted or is deemed to have been paid at source and therefore the 
balance of Ss, only no amount has been deposited in the 

Defence Savings Bank account.” 
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business closed down — Whether allowable — Hibalal Ealyan- 
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business reputation — Whether allowable deduction — Gommis- 
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death duty and for obtaining probate and letters of administration 
— Whether allowable deduction — V. Bamabwamy Ayyangab and 
Anotheb v. Commissioner of Income-tax, Madras ... 597. 
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OF Income-tax, Madras ... 454 

Secs. 10 (2) (xii), 12 — Business expenditure — ^Director of 

company — ^Misfeasance proceedings against director in course of 
liquidation — Amount contributed to assets of company by way of 
compensation — Whether allowable deduction — ^Indian Companies 
Act (VII of 1918), Sec. 285 (1) — Exbodtobs of Sabdab Nabain 
Singh, In re ... 478 

Sec. 10 (2) (xii). Sec. 10 (4) — Profits from business — 

Allowances — ^Bate imposed under Bengal Village Self-Government 
Act, 1919 — Whether allowable deduction — Gommissionbb of In- 
coME-VAx, Bengal v. Messrs. Gubupada Dutta and Others,.. 499 
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See also Busineos expenditure. 

Sec. 12 — See also Secs. 3 & 10 (2) (is) & (xii) 

Sec. 13, Proviso, Sec. 31 — Assessment under Sec. 13 

Proviso— Appeal — Power of Assistant Commissioner to substitute 
different method of computation — Galling for report from Income- 
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— Legality— L ALA Sabju Pbasad, In re ... 52.? 

Secs. 14 (1), 26A (3) — ^Hindu undivided family — Partition 

— Assessment of manager to income-tax in ignorance of division 
— ^Validity — Divided member — Whether assessed to income-tax 
— ^Whether entitled to benefit of Madras Agriculturists’ Belief Act 
— Madras Agriculturists’ Belief Act (IV of 1938), Secs. 19, 3 (11), 
Proviso A — Annam Ybbeataettiuuba Bao v. Ybbdubi Ybbba- 
BHADBUDU ABB OtHBBS ... 181 

Sec. 14 (1) — ^Hindu undivided family — Impartible Estate 

regulated by Oudh Estates Act — Widow of previous holder — Whe- 
ther member of Hindu undivided family — Maintenance allowance 
paid to such widow under deed — Whether exempt from tax — ^B abi 
Ababd Ettbwab «. Gombissiobbb of Ibooub-xax, C.P. & n.P.... 236 

(As amended in 1937), Sec. 16 (3) — Transfer of assets — 

Assets transferred to wife by husband prior to 1937 in order to 
safeguard her interest — Income from assets — ^Whether can be in- 
cluded in total income of husband — S abdabbi Nabaib Xaub abd 
O iBBBS, In re ... 448 

See also Transfer of Assets. 

Sec. 18 — See Sec. 33 

(Before Amendment of 1939), Secs. 22 (2), 24-B, 34 — 

Non-resident — Assessment without appointing agent — ^Legality — 
Be-assessment — Notice under Sec. 22 (2) served after one year 
— Whether can be treated as notice under Sec. 34 — Notice served 
on legal representative — Submission of return by agent and 
assessment on deceased person — ^Validity of notice and assess- 
ment — Beference — ^Negative questions. — M ahabaja of Patiala 
V. CoMHissiOBBB OF £boomb-tax (Gbbtbal), Bombay ... 202 

Sec. 22 (2) See also Sec. 28 (4). 

(As amended in 1939), Secs. 22 (4), 23 (2) and (4), 28— 

Notic^Notice to produce account books — Non-compliance 

imposition of penalty— Ghange of law— Applicability of new 
law to assessments for periods prior to change — Best judgment 
assessment and imposition of penalty for non-production of 
accounts — Quantum of evidence required. — G ommissiobbb of 
Iboomb-iae, Madbas e. Ybdlapatla Ybbba 'Vbbeaiabahiah 
abb ABOTEBB gQg 

Sec. 28 (1), (3), (4), (6a)— See Sec. 4 (1). 

Secs. 23 (4), 22 (2), (4), 27, SO— Best judgment assess- 

ment— Failure to comply with terms of notice — Whether asses- 
ses prevented from sufficient cause — Bight of appeal against best 
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jndgoieiit aBsessDieiitj — Whether extends to cases pending on 1st 
April 1939 bnt whioh were assessed snbseqnentlya — G ovindbau 
Sbksabia, In re 

Secs. 23 (4), 27 — Company — Winding up— Proof of in- 

ooine-tax debt — Assessment order — ^Evidentiary value— Whether 
liquidation court entitled to go behind assessment — Best judg- 
ment assessment afterlwinding up — Priority of debt — Indian Com- 
panies Act (VII of 1913), Secs. 171, 228, 229, 233 — Govebmob- 
Gbnbbal in Council v. Saboodha Tbadino (Iompahy Ltd. ... 

Sec. 24 — Partnership — Winding up — Loss incurred in 

realisation of assets — Whether allowable. — 0. EM. CM. EM. 
PL. Muthueabuppan Chbtiiab & Othebs V. Comeibbionbb of 
Income-tax, Madbas 

See also Sec. 10 (2) (ix). - 

(Before Amendment in 1939), Secs. 24-B, 26 (2) — ^De- 
ceased leaving assets including business — Whether Sec. 24-B 
applies to whole assessment — Whether profits of business can be 
separately assessed on heirs under Sec. 26 (2 ) — Commisbionbb of 
Income-tax, Madbas v. V. Eamaswamy Iybnqab & Anothbb ... 

Sec. 24 B — See also Sec. 22 (2). 

(After Amendment in 1939), Secs. 25 (3), (5) and 26 (2) 

— Discontinuance — Whether includes succession — Business of 
joint Hindu family taxed under 1918 Act carried on by members 
as partners from 2nd June 1938 — ^Whether family entitled to the 
benefit of Sec. 25 (3) — Claim for exemption from tax — Limita- 
tion. — O.EM. M.SP. S.Y. Mbyyappa Chbttub v. Commisbionbb 
OF Income-tax, Madbas 

(After Amendment of 1939), Sec. 25A — Hindu undivi- 
ded family — ^Express declaration of intention to put an end to 
joint status — No physical division of property by metes and 
bounds — Assessment — Scope of Sec. 25 A. — Gobdhandas T. 
MaNGALDAS V. COMMISSIONEB OF InOOMB-TAX, BoMBAY 

Sec. 25A — See also Secs. 8 & 14 (1). 

— . — (Before Amendment), Secs. 26 (2), 34 — Succession — Ee- 
assessment — Change of law— Purchase of all assets of a mill 
except one item of gross profit — Whether succession — Succession 
in March 1938 — Notice under Sec. 34 for assessment for year 
1938-39 issued on successoi in June 1939 — Change of law in 
April 1939 — Applicability of new law — Scope of Sec. 84. — 
Ebishna Hydbaulic Pbbss Ltd. o. Commisbionbb of Incomb- 
lAX, Bengal 

Sec. 26 — See aiso.Secs. 10 (2) (vi), 24-B & 25 (3). 

Sec. 26 A — ^Eirm — Application for registration — Bro- 
thers carrying on business in partnership aner their father's 
death — Shares not specified and household and other expenses 
debited to firm — Eefusal of registration— Validity — L ueemanji 
and Anothbb v. Gommissioneb of Income-tax, G.P. and UJB. ... 

See also Firm. 
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——See. 27 — See Soo. 28 (4). 

(As amended in 1989), Sec. 28--Notioe to produce 

account books — Non-compliance — ^Imposition of penalty — 
Change of law — Applicability of new law to assessments for 
periods prior to change— Best judgment assessment and imposi- 
tion of penalty for non-production of Mcounts — Quantum of 
evidence (required — C ommissionbb op Inoomb-tax, Madbas v. 
VaDLAPATIiA Vbbba Vhhxatabamiah & Anothbb 

Secs. 30, 42, 43 — Appeal— Non-resident — Order ap- 
pointing person as agent of Non-resident— Whether appeal- 
able— M bsbbs. SbhgaIi Bboihbbs, In re 

Sec. 30 — See also Sec. 28 (4). 

Sec. 31 — See Sec. 18. , 

Sec. 33 — Appellate Tribunal Eules, rr. 17 to 21 — Appeal 

Application for leave to urge additional ground of appeal — 

Formal amendment of memorandum of appeal, stamp duty or 
verification, whether necessary — Discretion not exercised judicial- 
ly Interference by High Court — BxBAiin & Co. v. Commxssionbb 

OP Iboomb-tax, C.P. A. n.F. 

(As amended in 1989), Secs. 88, 84, 18 — ^Indian 

Finance Act, 1939, Sec. 6 (1) and (4) — Super-tax calculated at 

lower rate by Appellate Assistant Commissioner — Whether Com- 
missioner entitled to restore higher rate in revision — Powers 
in revision, limits of — Applicability of super-tax rates fixed by 
Finance Act of 1989 to income of residents in British India 
earned in 1938-39 — Scope of exemption from new rates conferred 
by Sec. 6 — Coubussioiubb op Iboomb-xax, Boixbay v. Edtjlji 
F. E. Dibshaw 

Sec. 34 — Assessment as individual for several years — 

Adopted son subsequently taken into business — Statement that 
business belongs to joint family and assessment accordingly— 
Notice under Sec. 34 for re-assessment as individual — ^Legality — 
Laeshmi Nabaib Gadobia & Co., In re 

Secs. 34, 22(2) — ^Be-assessment — ^Notice under Sec. 22(2) 

served after one year — Whether can be treated as notice under 
Sec. 34 — Mababam op Paxiaiia «. Commibsiobeb op Iboomb- 
lAX (Cbntbai.), Bombay 

Sec.84 — Succession in March 1938 — ^Notibe under S6C.84 

fox assessment for year 1988-89 issued on successor in June 1939 
— Change of law in April 1939 — Applicability of new law — Scope 
of Sec. 34 — ^Ebishba HydbauiiIO Pbbbs Lid. v. Commissiobbb 
OP Iboomb-iax 

(Before Amendment of 1989), Sec. 34 — Ee-assessment 

— ^Income escaping assessment — Notice — sources of escaped in- 
come — ^Whether should be specified — ^Wrong allowance of loss — 
Whether income escaped assessment — ^Burden of proof — ^Ee- 
assessment based on less material — Validity — CElMAiirBAM Moii- 
DAB V. Commxssionbb op Inoomb-xax (Cbnxbai.), Bombay 
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—Secs. 87, 64 — Writ of Certiorari— Power of High Court 
to issue writ challenging validity of income-tax assessment- 
income-tax proceedings— Nature of— Whether partner of assessee 
or official superior of Income-tax Officer cap be present at inquiry 
— Government of India Act, 1986, Sec. 226 — Dibshaw Dabab- 
SHAW Shbofb V. CoioiissiOBEB OF Iboomb-xax, Cbbibal ... 172 

Secs. 42, 48 — Order appointing person as agent of 

non-resident — Whether appealable — Mbsbbs. Sbegal Bboihbbs, 

In re ... 663 

Secs. 42, 43 (Before Amendment) — Non-resident — 

Assessment without appointing agent — Legality — ^Mahabaja of 
Patiala v. Commisbiobbb of Incomb-tax (Cbntbal), Bombay ... 202 

Sec. 43 — Appointment as agent under Sec. 43 — Whether 

holds good for subsequent years — Whether can be disputed in re- 
assessment for same year — Govinubam Sbebabia, In re ... 104 

Sec. 64 — See Sec. 37. ^ 

Sec. 66 — See Sec. 3. 

Sec. 64 — See Sec. 6. 

Sec. 66 — ^Beference — ^Framing of negative questions — 

Practice condemned — ^M ahabaja of Patiala t). Commibbionbb of 
Income-tax (Cbntbal), Bombay ... 202 

(After Amendment in 1939), Sec. 66 (1) — ^Reference — 

Academic question— Practice of High Court — ^Mbbbbb. Subpai 
Singh Dogab and Oihbbb v. Gommibbionbb of Inoomb-tax, 
Bengal ... 649 

(Before Amendment), Sec. 66 (2), (3) — ^Reference — Ap- 
plication to Commissioner to state case — ^Dismissal of application 
and subsequent withdrawal of deposit — Application under Sec. 

66 (3) to High Court after making fresh deposit — Competency — 
Nazab Ali Ishabhai v. Commibbionbb of Incomb-iax ... 179 

Sec. 66 (3) — ^Reference — ^Wb ether gift is real and bona 

fide — Question of fact — Seth Gopaldab v. Commibbionbb of 
Inoomb-tax, C. P. & U. P. ... 168 

Sec. 66 (3) — Status of assessee — Question of fact — Juris- 
diction of High Court — Lakbhmi Nabain Gadodia & Co., In re . 491 
Sec. 66 (3) — See also Sec. 3. 

Sec. 67 — Suit for recovery of income-tax paid under 

invalid provision of law — ^Maintainability — Raleigh Ihvbbtmbnt 
Co., Ltd. «. GtoVBBNOB-GBNEBAL IN COUNCIL ... 398 

Income-tax Officer — Assistant Income-tax Officer appointed to 
perform functions of Income-tax Officer — ^Whether entitled to 
make assessment order — Govindbam Sbebabia, In re ... 104 

Income-tax Proceedings. — ^Nature of— Whether partner of 
assessee or official superior of Income-tax Officer can be present 
at inquiry — Dinbhaw Dababbhaw Sheoff v. Commibbionbb of 
Inoomb-tax, Cbntbal ••• l'^2 

Income-tax (Removal of Difficnities and Validating) Ordinance (K 
of 1939 ) — See Income-tax Act (XI of 1922), Sec. 6. 
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Indiaii State — ^Indian State carrying on banking bneiness in 
State — Income derived in British India from sale of investments 
and property taken over from debtors — Whether liable to Indian 
Income-tax — Scope of Sec. 2 — The PatiaIjA State Bank v. Goii- 
MissiONBB OF Income-tax, Bombax (P>0.) ... 

Interest — G-naranteed interest paid by Secretary of State on 
capital contribnted by railvray company — ^Whether income of 
company — Gommissioneb of Income-tax, Madbaso. The Madbas 
AND SoCTHEBN MaHABATTA BaILWAX Go., LtD. 

Interest on debentures paid by Secretary of State in 

England ont of revenues of India — Whether income of company 
— (^aranteed interest paid on capital of railway company — 
Whether deductible under Sec 10 (2) (iii) — Gommissioneb of 
Income-tax, Bombax u. Bombax Baboda & Gbnibal India 
Raidwax Go. 

Interest and damages for wrongful detention of money 

— ^Difference — See Gommissioneb of Ihoomb-tax v. Gt. Em. 
N. Nabaxanan Ghbttiab 

——Interest on arrears of rent— Whether agi'ioultnral in- 
come — See Income-tax Act (XI of 1922), Sec. 2 (1). 

Jnrisdiction — See Income-tax Act (XI of 1922); Sec. 6. 

Land Revenne— Urban immoveable property tax levied under 
Bombay Einanoe Act, 1932~Whether an anntial charge — Whe- 
ther land revenue — G. K. Mamad Kexi v. Gommissioneb of In- 
come-tax, Madbas 

• • • 

Lease — See Income-tax Act (XI of 1922), Sec. 3. 

Legislature Power of Indian Legislature to impose tax on 
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1922), Secs. 4 (1) & 4A (c). 

,**‘f*««*““ Expenses— See Income-tax Act (XI of 1922), Sec. 10 
(2) (ix) & (xii). 

Loss— See Income-tax Act (XI of 1922), Sec. 24. 

Mining Lease — ^Royalty based on actual tonnage of coal, salami 
and minimum royalty — Whether income or capital — Meaning of 
income— Nature of mining leases— Raja Bahaddb Kamakshxa 
Nabain Singh o. Gommissioneb of Income-tax Bihab and 
Obissa jPOj 

Sec Bneiaess— See Income-tax Act (XI of 1922), 

M^dpal Tax— Municipal tax paid under Gity of Bombay 
Municipal Act— Whether an annual charge not being capital 
charge— Whether allowable deduction — Gommissioneb of In- 
comb-tax, Bombax o. Mahombdbhox I. M. Rowji 

42 ^®22), Secs. 4 (1) (c), 
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come-tax Act (XI of 1922), Sec. 9 (1) (iv). 

“ Assessee ”, Moaning of— See Income-tax Act (XI of 
1922), Sec. 10 (2) (vi). 

“ Income *’—See Income-tax Act (XI of 1922), Sec. 3. 

“ Land Bevenue ” — See Income-tax Act (XI of 1922) 

Sec. 9 (1) (iv). 

“ Original cost to assessee ” — See Income-tax Act (XI 
of 1922), Sec. 10 (2) (vi). 

“Bevenue ” — See Income-tax . Act (XI of 1922), 

Sec. 4 (1) (c). 


Printad and Published at the Company Law Institute Press, 

22, Thyagaraya Road, Thyagarayanagar. by T. R. Srinivasa Iyer for the 
Company Law Institnte of India, Ltd, 




